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Superannuating the Second Sex: Law, Privatisation 
and Retirement Income 


Dimity Kingsford Smith" 


The privatisation of retirement income through state encouragement of occu- 
pational and retail funds affects men and women differently. This is largely because 
the legal forms adopted in the course of privatisation suppose a 40-year continuous 
working life, which is mostly a male experience. Although women with different 
backgrounds of class and race have a variety of employment patterns, on average 
women spend approximately half the years in the workforce that men do and are 
paid considerably less. Time-use statistics indicate this is because women are 
engaged in household production from which retirement income under privatised 
schemes does not accrue. The result is that low wages are replicated in inadequate 
retirement incomes, and many women live in poverty in retirement. Arguments from 
desert, social justice and a vision of citizenship in retirement are made to justify 
changes to current retirement income policy and its privatising legal forms. 


Towards fifty she is in full possession of her powers: she 18 rich in experience; that is the age 
at which men attain the highest positions, the most important posts; as for her, she is put into 
retirement. Simone de Beauvoir, The Second Sex 596. 


Introduction 


This essay is about women and their retirement. In particular it is about the 
interaction of law with the socio-economic and cultural patterns that together shape 
women’s retirement. Of course, this shaping begins well before the moment of 
retirement. It depends on many factors, more or less all of them in some way 
related to law. The shape of a woman’s retirement depends on rights to income and 
health care afforded by the state in the country where she lives. In modem 
capitalist countries where rights from the state are augmented by occupational 
retirement schemes, the shape of a woman’s retirement also depends on what rights 
she has to a job, promotion and pay. The most important shaping factor of all is 
whether or not a woman has married, and remained married. Her economic 
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position in retirement depends therefore as much on the marriage market,! as on 
the state and the investment and labour markets. 

In complex union with the socio-economic factors shaping women’s retirement 
are our beliefs and values about how a woman’s life should be. These beliefs and 
values change slowly, and they are very influential in what we regard as right and 
fair. When circumstances change, they can also be at the centre of what we come to 
hold as no longer right and as unfair in the content of law, and in those practices 
which surround and intersect with law. They are part of how we imagine (and 
argue) the law and legal policy should be. They are particularly powerful and 
durable in relation to questions of family life, and the movement of women 
between the household and the workforce. Because of the strength of these values 
and beliefs about women’s role they have, understandably, been crucial in shaping 
women’s retirement. 

In this essay I will argue that the law affecting women’s retirement continues to 
be shaped by influential socio-economic and cultural factors (our values, beliefs 
and associated practices) which are blind to the pattern of modern women’s 
participation in the paid workforce. It is true that in formal legal terms women 
mostly have equal rights of access to superannuation and pension funds, whether 
state or private sector. But that is where equality ends, unless a woman can mimic 
the working life of a man. 

Some state schemes pay flat-rate benefits regardless of workforce participation, 
but the benefits they provide tend to be very modest, barely reaching the poverty 
line.? More generous schemes are almost all earnings-related, and for women that is 
the catch. Although they may have the same formal legal rights as men in such 
schemes, these are hollow because of the different nature of female participation in 
the workforce. Earnings-related schemes have as their centrepiece the male model of 
a full-time forty-year employed lifetime.? Contribution rates, vesting periods, 
retirement benefits and other terms at the financial heart of retirement income 
schemes are all selected on the premise that forty years are available to accumulate 
enough for an adequate retirement income. Here, the different way in which women 
dispose of their time, divided between the labour force and household production, is 
crucial. Because of this most women spend less than half the years spent by men in 
paid employment. À woman's years in the workforce are broken by child care and 
shortened by elder care. They are also mostly part-time because of the enduring 
practice of women doing the greater share of household production even when 
employed. In truth women oscillate between household production and the labour 
force. In the former they earn little or nothing towards retirement.^ What they gain 
from tbe latter is diminished further by lower pay rates and slower promotion.° 

The second part of this article provides a short introduction to the mix of sources 
of retirement income and their accessibility to women. It continues with an account 
of the socio-economic position of women, both in the workforce, and in retirement. 


1 In Australia 37.6 per cent of women who retire give ‘dependent on other person's income’ as the main 
pieni duri ee ilie niam fertur udine ee 
rely on others’ income at retirement: ‘Source of Income in Retirement, 1997' reported in Australian 
Social Trends 2000, Cat No 4120, Australian Bureau of Statistics < http// www-abs gov.au >. 

2 For example the age pension in Australia, the state basic age pension in the UK, Old Age Security in 
Canada and ‘welfare’ in the US. 

3 See text to notes 97-101 below. 

4 In some jurisdictions, such as the UK, women can eam ‘home responsibility credits’ for household 
production but these are limited and beset by the kinds of difficulties described in the text to notes 92— 
93 below. 

5 See generally 38-39 below. 
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The third part explores the effects of privatisation on women's retirement income, 
and the way the Jaw conceptualises female production as either public or private. It 
argues that in superannuation and pension law the state has failed to provide a legal 
framework which recognises that in production women continuously oscillate 
between both the public and private spheres. I argue that privatisation has 
narrowed our ideas of citizenship so that we concentrate unduly on economic 
aspects. The fourth part of this article poses the question, why have legal changes 
such as sex discrimination legislation not worked well to improve the position of 
women economically? I argue that law can be blind to the differences between the 
cultural patterns of men and women's lives and often treats women as if they were 
men. Earnings-related retirement schemes and the legal rules that constitute them, 
especially in their privatised form, are good examples of this. Relying on Nancy 
Fraser's work, I argue that law should recognise the need for both socio-economic 
redistribution and recognition of the value of the different patterns of women's 
production, in the accrual of retirement income. A full notion of citizenship in 
retirement is only possible with both these elements. 

Finally, in the fifth part I make suggestions for changes (necessarily schematic) in 
retirement income schemes to reinvigorate the idea of the 'social citizen' whose well- 
being allows participation in civil society. These suggestions recognise women's 
claims to both the just recognition of their care giving and household production, and 
the socio-economic justice of their claims to an adequate retirement income. 

Although referring often to Australian circumstances, this article makes frequent 
comparisons with the position of women in the UK, US and Canada, countries with 
a comparable mix of sources of retirement income. The scope of the subject means 
I have given little attention to the effect of divorce and separation on women's 
retirement, although many of the problems are then more evident than ever.® 
Similarly, much is assumed about the employment rights of women in relation to 
equal pay and superannuation although these are clearly crucial to the accrual of 
retirement income." 


Socio-economics of retirement income privatisation for women 


The position of women in retirement, even in developed economies with 
sophisticated retirement income systems, is predominantly characterised 
by female old-age poverty. Most British,? Australian, Canadian!’ and 


6 In Australia see J. Dewar et al, Superannuation and Divorce in Australia (Melbourne: Aust Inst 
Family 
7 See T. McDermott, ‘Linking Gender and Super’ (1997) 2 International Journal of Discrimination and 


8 B. Davies and S. Ward, Women and Personal Pensions (EOC: HMSO, 1992) ch 8; R. Disney, C. Emmerson 
and S. Tanner, Partnership in Pensions: An Assessment (Inst for Fiscal Studies, 1999) 13, 27-29. 

9 R. Sharp, "Women and Superannuation: Super Bargain or Raw Deal?’ in A. Edwards and S. Magarry, 
Women in a Restructuring Australia: Work and Welfare (Sydney: Allen & Unwin, 1995) 184—190; L. 
Rosenman and S. Winocur, “Women’s Work Patterns and the Impact upon Provision for Retirement’ 
m R Clare (ed), Women and Superannuation, Economic Planning Advisory Council (EPAC) 
Background Paper No 41 (Canberra: EPAC, 1994) 97 ff; 17th Report of the Senate Select Committee 
on Superannuation, Super and Broken Work Patterns (Canberra: Parliament of the Commonwealth of 
Australia, 1995) 13-28. 

10 a Pad a ae Chae P Law and Financial Markets’ in B. de Fudge 
(eds), Femmism, Law and the Challenge of Privatisation (UTP 2001, forthcoming); Canadian Advisory 
Council on the Status of Women, Women’s Financial Futures: Mid-Life Prospects for a Secure Retirement 
(Ottawa: 1998); C. Young, ‘Public Taxes, Prvatzing Effects and Gender Inequality’ in S. Boyd (ed), 
Challenging the Public/Private Divide — Feminism, Law and Public Policy (Toronto: UTP, 1997). 
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US!! women enjoy no financial independence in retirement, dependent either on a 
partner's retirement income or on the state, those in the latter category generally in 
or near poverty. To understand how this has come about, it is helpful to sketch the 
main sources of retirement income, and indicate how accessible they are to women. 

In most countries, state provision is the basic source of retirement income, and 
provides the widest coverage.!? With an age restriction, the age pension is often 
subject to a means test of assets and income and residency.!3 In Australia the age 
pension is pegged at 25 per cent of Australian Average Weekly Earnings (which is 
relatively generous by international standards) and it costs 2.99 per cent of Gross 
Domestic Product! In all four countries considered, the clear majority of 
recipients of the age pension are women. 

The next source of retirement income is occupational and personal super- 
annuation or pensions. Offered as a term of employment contracts, occupational 
schemes use the investment markets and the legal form of the discretionary trust, to 
transform current income into future retirement benefits. Personal pensions and 
superannuation are sold by insurance companies and fund managers. They are 
designed to provide the tax benefits and risk diversification available in an 
occupational fund, to tbose in the workforce to whom such membership is not 
available. In both occupational and personal schemes members bear the risk of 
some or all of their benefits being lost through poor investment, fraud or the 
winding-up of the scheme. This risk is particularly damaging to women if it is 
realised, because on average they have few other assets.» Finally, occupational 
and personal schemes do not provide for the accrual or payment of retirement 
income to women exclusively engaged in domestic production. They are earnings 
related, meaning both that a member must be in paid work, and that contributions 
rise as earnings do (and so does government contributed tax expenditure). 

The final portion of the retirement income mix is provided in many countries by 
state-mandated earnings-related retirement schemes. These are more generous than 
basic age-pension schemes but again apply only to those in paid work. Some 
schemes had redistributive features and benefit structures which assisted women. 
For example in the British State Earnings Related Pension Scheme (SERPS) as 
initially created in 1978, 'the expected higher living standards of future employees 
were to be redistributed ... through promises made to the current generation ... the 
rate of redistribution was to be higher for those who were on low incomes than 
those with higher ones ... and higher still for those with interrupted earnings.’ 16 

In Canada a more limited version of the same idea is achieved by allowing 
women to drop from the years used to calculate average earnings, the years that a 
child is under seven years of age." 





11 J.L. Ross, Social Security Reform. Implications for Women's Retirement Income (Appendix II, GAO/ 
HEHS-98-42); N. Dailey, When Baby Boom Women Retire (London: Praeger, 1998). 
12 ee cin 


14 G.P. Rothman, 'Projectons of key aggregates for Australia’s aged — government outlays, financial 
assets and incomes’ (Retrement Income Modelling Unit, July 1998). 

15 Only 14 per cent of Australian women report having income from investments etc at retirement, 
Australian Social Trends 2000, n 1 above. 

16 R. Nobles, ‘Pensions Act 1995” ow 59 MLR 241, 243. 

17 Young, n 13 above, 51, footnote 4. 
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Similarly in the US Social Security Trust Fund the competing objectives of 

equity and social adequacy have been used to justify the redistribution from high to 

low income effected by that program.!? As with SERPS this is done by using 
actuarial formulae adapted to this purpose. 

By contrast, the Australian Superannuation Guarantee Charge (SGC) system,'° 
created in 1992, contains no element of redistribution” from high- to low-income 
earners at all, despite being compulsory and heavily supported by taxation 
expenditure. Each employee has an account into which employers with very 
limited exceptions?! are required to pay an amount equal to 9 per cent of gross 
income. The assets of the fund are invested by private sector managers and the 
employee's account is credited with a proportionate share of the return on 
investment. At retirement each member receives the wage-related contributions 
and the investment return over the period of their working life, with no 
redistribution between contributors. Compulsory contributions are paid into 
occupational or personal superannuation funds, which are not government- 
guaranteed against loss from poor investment returns or fraud. 

Returning to the socio-economic position of retired women, the Australian basic 
age pension is considered to be just above what most economic and social 
researchers generally regard as the poverty line in Australia. This is a good 
measure of old-age female financial well-being, because it demonstrates how close 
to poverty the large numbers of women totally reliant on the age pension are. The 
Australian Treasury Retirement Income Modelling Taskforce estimated that in 
1992/93, of the female retirees over tbe age of 60 years, 90 per cent received 
individual total incomes of between $A5,400—15,000.2 

Those most at risk of poverty in old age are single women, whether they are 
divorced or have never married.?? If these women do not own a house, they may 
spend nearly 40 Ta cent of what is likely to be age-pension income on rented 
accommodation. 

The position of women currently in retirement reflects their cultural and materjal 
circumstances in the prime of life. Most women currently in retirement belonged to 
generations before the ‘baby boom’ which is the first to see women enter the work 
force in large numbers.” The mothers of ‘baby boomers’ generally worked at home, 
and if they have the benefit of any superannuation at all, it is mostly as the spouse or 
widow of a superannuant. If neither they nor their husbands were members of super- 
annuation funds, then in current retirement both will be reliant on the age pension. 

Whether ‘baby-boom’ women have this unattractive financial prospect ahead of 
them really depends on whether the privatisation of retirement income accom- 
modates the patterns of women's working lives. To begin with, the exclusion of 


18 K.L. Moore, ‘Redistribution Under a Partially Privatised Social Security System’ (1998) 64(3) 
Brooklyn Law Review 969. 

19 Superannuation Guarantee (Administration) Act 1992, Pt 3. 

20 L. Rosenman, ‘Superannuation Guarantee Charge: Benefits and Risks’, in Edwards and Magarey, n 9 
above, 191, 198; L. Rosenman and S. Winocur, "Women's Work Patterns and the Impact upon 
Provision for Retrrement’ in EPAC, n 9 above, 99. 

21 See text to notes 94-96. 

22 C. Brown, Sources of Income and Assets of Older Australians (Retirement Income Modelling 
Taskforce, 1996); the position appears to be similar in Canada, Young, n 13 above, 41. 

23 D. Olsberg, Ageing and Money: Australia’s Retirement Revolution (Sydney: Allen & Unwin, 1997) 5; 
Dailey, n 11 above, 82. 

24 Super for Housing, Twelfth Report of the Senate Select Committee on Superannuation (Canberra: Cth 
of Aust, 1994) 11. 

25 Dailey, n 11 above, 46-54; Super and Broken Work Patterns, n 9 above 5-8; Olsberg, n 23 above, 5— 
8, 30-31. 
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women who work exclusively in domestic production will replicate the 
circumstances of their mothers. Though the spread of SGC benefits may mean 
this is somewhat softened for 'spouses' 75 this does not help other women who are 
single in old age after working at home. 

In 1993, just after the SGC was introduced, the Australian Bureau of Statistics 
reported that 78 per cent of full-time women workers were covered by super- 
annuation;7 in 1994 EPAC reported that this figure had risen as high as 87 per 
cent2? As figures for women’s superannuation coverage before that were very 
low,? it is reasonable to assume that most women in 1993 were receiving SGC 
amounts. This demonstrates a high level of coverage compared to other countries 
with greater voluntariness about membership. However, the question of whether 
women currently employed will have adequate levels of retirement income will not 
be determined primarily by the level of fund participation, but by the nature of that 
participation. 

Almost universally, benefit design in privatised schemes assumes that the 
member will spend an uninterrupted period of approximately 40 years in the full- 
time paid workforce. By contrast, most women, and an increasing number of men, 
have broken patterns of workforce participation, and when they are employed, 
work part-time or casually. The average Australian man is in paid employment for 
39 years, but the average Australian woman has only 17 years of paid employ- 
ment.9 There is evidence that this gap is closing a little, and that men are retiring 
earlier, and women maintaining part-time employment longer! Nevertheless the 
gap remains very wide, and the actuarial ideal represented by a forty-year 
contribution period is still much less appropriate for women than for men. Women 
retire much earlier than males further reducing contribution years.?? While 20.2 per 
cent of wornen give 'family reasons' for retirement only 2 per cent of men do so, 
supporting the anecdotal evidence that many women retire to undertake elder care 
and other care within the family.” 

Not only are women generally employed for less than half the years of men, they 
are largely part-timers and take more frequent breaks from employment. Over 42 
per cent of Australian women work part-time, which reduces contribution 
amounts and final benefits. Women who have worked for an employer for over 12 
months take twice as many breaks as men,” and about two-thirds of women take a 


26 Superannuation Industry (Supervision) Act 1993, s 10. 

27 Quoted in R. Sharp, Labour's Occupational Superannuation Policy Reforms and Their Implications 
Jor Women: A Feminist Economic Critique, PhD Thesis, Fisher Library, University of Sydney, 8. 
28 EPAC, n 9 above, 3; recent Australian Bureau of Statistics reports show that thus trend is continuing, 

Australian Social Trends 2000, n 1 above. 

29 Only 33 per cent in 1983, Sharp, n 27 above, 8. 

30 EPAC, n 9 above, 7; the NSW Women’s Advisory Council came to a similar conclusion in Super- 
annuation and Women: Issues of Access and Equity (1993) at rii, where they found that on average 
women spend 22 years less than men 1n tbe labour force; the position appears to be similar in Canada, 
Young, n 13 above, 44. 

31 The Australian Bureau of Statistics reports that men are taking earlier retirement and that nearly 20 
per cent of women report part-time work as a main source of income at the time of retirement, 
Australian Social Trends 2000, n 1 above. 

32 In 1994 in Australia 65 per cent of women had retired before the age of 50 years, compared to 13 per cent 
of men, Australian Burean of Statistics, Australian Women's Year Book 1997 (Canberra: ABS 1997) 99. 

33 ibid. 

34 The Australian Bureau of Statistics reports that in 1993-54 42 per cent of women worked part time, 
compared with 10 per cent of men, Superannuation and Broken Work Patterns, n 9 above, 18. The 
position appears to be similar in Britain, Disney, Emmerson and Tanner, n 8 above. For comparable 
figures in the US, Dailey, n 11 above, 64, 92. 

35 Australian Bureau of Statistics quoted m EPAC, n 9 above, 7; most of these breaks are unpaid. Also 
Australian Burean of Statistics, Career Experience, Australia (Canberra: ABS 1996) 23. 
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break of three months or more within six years of employment.» 86 per cent of 
breaks are taken for caring work, the vast majority being for childcare.?? 

Further, most advanced economies exhibit considerable gender segmentation of 
the labour force, and despite equal opportunity and sex discrimination legislation, 
female rates of pay and progress through promotion lag far behind those of males 
of equivalent age and qualification.” So even if women do imitate male work 
patterns, they often earn less than men. This has two implications. Obviously in an 
earnings-related scheme a lower salary means lower retirement income. Secondly, 
the regressive (from low to high earners) rates of tax expenditure which commonly 
attend privatised funds also increase the benefits of men on average.?? Further, 
foregoing fiscal revenue to encourage contributions to private funds means fewer 
resources to improve benefits under state schemes. 

Why do the majority of women exhibit these different patterns of workforce and 
retirement-fund participation? Time-use survey data shows that these patterns are 
related to the fact that women assume the bulk of domestic commitments.* As 
Sharp points out, there have been several major time-use studies of Australian 
households, and their results are similar.4! Women perform the bulk of domestic 
production (about 70 per cent) and do most of the *indoor' tasks which take longer. 
There has been a narrowing of the gap between male and female contributions to 
domestic production as women have moved into employment, but the average 
hours per week spent by men on domestic production is still about half that for 
women when both partners are employed. Similar conclusions have been drawn 
from British studies.£ 

It is very difficult to estimate what reduction this pattern of participation has on 
women's retirement income. The studies which have been done examine the 
diminution in relation to periods completely out of the workforce, rather than 
absence combined with part-time participation. Knox's modelling shows the 
quantitative reduction on women's retirement income is about 12 per cent for a 
five-year withdrawal from the workforce from the age of 30.43 The Institute of 
Actuaries of Australia has shown that an annuity equal to 56 per cent of salary is 
earned after 40 years SGC accumulation, whereas 25 years service produces only 
31 per cent of salary.“ All we can conclude is that these figures are conservative 
estimates of the real effect of privatisation, because they do not capture the whole 
character of women's different participation. 


36 Super and Broken Work Patterns, n 9 above, 10. See also the discussion of Barry v Midland Bank Pic 
[1999] 1 WLR 1465 in text to note 81, where limited judicial acknowledgment is given of the 
fluctuating patterns 1n women's labour force parücipation. 

37 ibid. 

38 See McDermott, n 7 above, for the Australian position and Condon, n 10 above, for Canada.. 

39 Super and Broken Work Patterns, n 9 above, 52. 

40 ibid 18; EPAC, n 9 above, 6-9; Dailey, n 11 above, 64 ff. 

41 Sharp, n 27 above, 147—9; the trend is confirmed by Australian Bureau of Statistics, How Australians 
Use Their Time (1997: Cat No 4153.0) < http//www.abs.gov.au >. 

42 J. Ginn and S. Arber, 'Gender and Pensions in Europe: Current Trends in Women's Pension 
Acquisition’ in P. Brown and R. Crompton (eds), Economic Restructurmg and Social Exclusion 
(London: UCL Press, 1994) 

43 D. Knox, ‘The Relationship Between the Age Pension and Super Benefits Particularly for Women’ in 
EPAC, n 9 above. Donath’s modelling takes the same approach, S. Donath, "The Continuing Problem 
of Women's Retirement Income’, paper presented at 7th Australian Women’s Studies Association 
Conference, April 1998 (paper on file with author). 

44 Super and Broken Work Patterns, n 9 above, 19-20. 


© The Modern Law Review Limited 2001 525 


The Modern Law Review [Vol. 64 
Privatisation of retirement income 


In many countries, until the last decade or more, there has been a societal compact 
that ‘has guaranteed an income in old age based on perceived need and on a 
broadly defined societal contribution through paid employment, unpaid caring 
work or simply citizenship'.55 This was the case for example in Canada, Australia 
and the UK.* Benefits were never intended to replace pre-retirement income, but 
to provide a very modest income, or prevent destitution in the elderly and, as we 
have seen, women are the majority of recipients. We have also seen that in western 
economies the mix of sources of retirement income includes a private sector 
occupational retirement income system alongside a retail personal pensions and 
superannuation sector. An important aim of privatisation, has been to increase the 
role of this stratum of retirement income provision, usually by government taxation 
expenditure. Then of course there is the state-mandated earnings-related level of 
provision. In Britain this is supplied by SERPS, in Australia by the SGC, in Canada 
it is the Canada Pension Plan (CPP) and in the United States the US Social Security 
Trust Fund. It is at this element of the mix of public and private provision that the 
strongest efforts at privatisation have been directed. Privatisation has been by the 
abolition,“ dilution of benefits,“® or removal to the private sector of the investment 
function for this level of provision.*? 

The privatisation of retirement income provision is a high priority with the 
governments of most western economies. There are a number of drivers towards 
privatisation. The first is the perception of a social security crisis in the next 
century arising from the aging of the current working population. That the current 
working population is aging and will begin to retire in large numbers in the early 
years of the next century is undeniable.9? Whether this is a real political danger 
depends crucially on the rate of replacement of the current working generation by 
the next, ie the birth rate.*! It also depends on whether rates of workforce 
productivity are increasing. Some economists argue that the largest amounts of 
capital required to support the ‘baby-boom’ generation were found during their 
childhood and education, and that dependency rates in old age are nothing like as 
great as in childhood. 

Recent work in economics? shows that where the calculation of child costs 
includes parental time, implied costs of child-rearing are very high indeed. 
Previous measures of child costs have not included parental time which must be 
diverted from alternative uses such as paid employment or household production. 
As virtually all children under five years (school age) are 100 per cent dependent 
on parental supervision and support, the cost of children in terms of full consump- 
tion” (the sum of market goods, domestically produced goods and parental time) is 





45 Rosenman, n 20 above, 198. 

46 Through the schemes mentioned in n 2 above. 

47 As 1s planned for SERPS in the UK, see Disney, Emmerson and Tanner, n 8 above. 

48 As has been the case with SERPS in the UK, Nobles n 16 above, and in many European countries 

49 As has been the case with SGC in Australia, and part of the Canadian CPP. Similar plans were 
proposed in the US, but have not been implemented. 

50 Dailey, n 11 above, passim; M. Rein and D.E Wadensjo, Enterprise and the Welfare State 
(Cheltenham. Edward Elgar Publishing, 1997). 
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Women’ (1991) 3 Popular Economics 20. 

52 P. ADR IK Rex Household edits <n Full Covidien e Coats RR eR 
Paper 157, Munich Economics Discussion Papers < www.selapo vwl.uni-muenchen.de». 
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much greater than for the elderly, only 4-7 per cent of whom are completely 
dependent. So we may conclude that ‘the “too expensive" argument is 
overstated ... a subtle mixture of political and economic reasoning. Therefore 
the policy environment [for privatisation] is better interpreted as ''perceived"' 
rather than as necessarily ‘‘rea]’’.’5 

Second there are political arguments that privatisation is necessary because those 
retiring next century will find unacceptable the standard of living available on the 
current level of state age pensions. Privatisation it is argued will provide increased 
retirement income, and avoid inter-generational political divisiveness. It is true that 
privatised regimes will raise the retirement incomes of those who are full-time 
workers with long and continuous employment histories. However, as I shall argue, 
for the majority of women and an increasing number of men who endure long 
periods of unemployment, such optimism is unwarranted. 

As Apps and Rees show, recent research on time allocation and taxation 
demonstrates that taxation and pension contribution rates can have a significant 
effect on the movement of women into paid employment and the level of 
household savings.56 As households typically contain two adult members and that 
while the market labour supply of the primary earner (typically male) is fairly 
constant across households, that of the secondary earner (typically female) varies 
quite considerably. Apps and Rees show that in conditions of joint or partial joint 
taxation which result in second earners having imposts (including pension 
contributions) at high rates, second earners have much less adhesion to the labour 
force. 

Apps and Rees have also shown that second earners are largely responsible for 
increases in savings, and switching to domestic production lowers savings rates. 
This is of course exactly the opposite effect desired in relation to the accumulation 
of saving for retirement. The problem is that domestic production results in the 
production of more goods that are inherently non-saveable, whereas income from 
paid employment can be saved. Therefore Apps and Rees argue that one response 
is to reduce tax (and pension contribution) rates on secondary earners implying an 
increase in saving (hopefully partially for retirement) through more female 
participation in paid employment. This should be combined with progressive 
rates of taxation on primary earners who exhibit much less variation in labour force 
participation in response to changes in taxation and pension contribution rates. As 
a result of this research, it is certainly no longer clear that savings will necessarily 
be inadequate to provide for an appropriate standard of living for the ‘baby-boom’ 
generation on retirement. 

A third driver towards privatisation is economic restructuring characterised by a 
move from the state to the market and urged on nations by the International 
Monetary Fund and the OECD.5? In many countries this has been accompanied by 
the rhetoric, if not the reality, of a commitment to smaller government with lower 





54 P. Apps, Income Distribution, Redistribution and Incentives, paper presented to the Academy of the 
Social Sciences in Australia, Australian National Univermty, 10 Nov 1997 (copy on file with 
author). 

55 Rein and Wadensjo, n 50 above, 7. 

56 P. Apps and R. Rees, Household Saving, ope oe nut Lire oneri fU a E 
Munich Economics Discussion Papers (Aug 1999) < www. selapo.vw] uni-muenchen.de 

57 ibid, 20. 

58 G.A, Mackenzie, P. Gerson and D.A Cuevas, Pensions Regimes and Savings, Occasional Paper 153 
(IMF, Aug 1997); S.K Chand and D.A. Jaeger, Aging Populations and Public Pension Schemes, 
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taxes?? and a more targeted system of government cash benefits.© Internationally, 
the whole thrust of retirement income reform has been towards compelling or 
encouraging through tax expenditure, greater reliance on earnings related schemes. 

Although we commonly use the term ‘privatisation’ to refer to the process of 
replacing the state with market structures, in the retirement income area there is no 
straightforward substitution. True, state schemes are being wound back or 
disbanded, and private-sector schemes encouraged. However, we cannot lose 
sight of the fact that the state has created and heavily regulates the market in which 
apparently private schemes operate. The state has created the market by reducing 
or refusing to increase public provision, through legislating for the creation and 
regulation of private schemes and compelling by law or using tax expenditure to 
encourage their membership. 

These privatised schemes universally assume the full-time forty-year earnings- 
related model of retirement accrual. The redistribution effected by earlier state 
schemes has been overshadowed by the focus on individual success in the rhetoric 
of privatisation. The private-law legal forms (such as trust) used in the process of 
privatisation have made such redistribution appear irrelevant or even illegitimate. 
Privatised schemes rely on government for the tax expenditure®! which makes their 
effective rate of return attractive, for authority to operate and even to compel 
membership.2 Legislatures have the authority to ensure privatised schemes 
continue the role of redistributing a portion of retirement income from low- to 
high-income earners, characteristic of many state schemes.® Instead in privatised 
schemes the process of redistribution is reversed. The greatest share of tax 
expenditure goes to the highest-income earners. 

All this means that the extent to which we can say that the non-state sector is truly 
private is limited. It is really more accurate to speak of a spectrum of public and 
private, and to understand that features which were private historically (such as the 
trust), have now been deployed within a publicly created system. This has been done 
in a way which privileges modes traditionally associated with the market (such as 
making accrual earnings-related), rather than those of social justice often associated 
with the state (such as redistribution from high- to low-income earners). Recognising 
the fundamental role of the state in the creation and maintenance of the privatised 
sphere weakens the hand-washing arguments sometimes employed to the effect that 
the state can do nothing to alter the terms on which privatised schemes are offered. 

What we understand as private and public has also changed over time. As Lacey 
observes, recent liberal theories of justice are conceived against the background of 
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cannot enforce their rights. - : 

If we still accept a citizenship-based entitlement to a sbciat 
retirement income, privatisation reduces the importance of the civil, political and 
social aspects of citizenship. In its most extreme versions it makes citizenship 
coextensive with a capacity to perform in the market; a form of economic 
citizenship.9? This view of citizenship is for most women, a very serious impediment 
to the accrual of an adequate retirement income, and real ability to vindicate the 
participatory and civic aspects of their citizenship in retirement. Older citizens who 
do not live in poverty live longer and enjoy better health. They do a substantial share 
of the voluntary work in society, and are often active and influential in various 
associations. Having the time and experience for participation, they strengthen and 
extend our notions of citizenship and civil society. By allowing older women 
particularly to live in or near poverty, we diminish fundamental values of civil 
society such as participation, which depend for their realisation on a reasonable 
standard of material well-being. This is because privatisation policies contemplate a 
retraction of the public sphere, and the re-entry of private relations to the field 
vacated by the state. 

One strategy that has been used in the rhetoric of privatisation, has been the 
application of the public/private distinction across several oppositions (family/ 
state, family/market, market/state). In each case the designation of one side as 
'private' is used as a justification for legal non-intervention by the state. Legal 
rights have been important in the construction and political justification of what is 
‘private’ and what ‘public’. As Lacey aptly puts it, 


The ideology of the public/private dichotomy allows government to clean its hands of any 
responsibility for the state of the ‘private’ world and depoliticizes the disadvantages which 
inevitably spill over the alleged divide by affecting the position of the ‘privately’ 
disadvantaged in the ‘public’ world. 


So for example, across the family/state and family/market distinctions the family 
is characterised as private. This appears to justify and itself to be justified, by legal 
rules which exclude individuals working in household production from entitlement 
to retirement income accruals. This distinction is merely politically strategic, 


65 N. Lacey, "Theories of Justice and the Welfare State’ (1992) 1 Social and Legal Studies 323, 324—328. 

66 T.H. Marshall, ‘Citizenship and Social Class’ in Class, Citizenship and Social Development: Exsays 
by T.H. Marshall (Chicago: UCP, 1964); S. Walby, ‘Is Citizenship Gendered?’ in Gender 
Transformations (London, New York. Routledge 1997). 

67 W. Kymlicka and W. Norman, ‘Retum of the Citizen: A Survey of Recent Work on Citizenship 
Theory’ o 104 Ethics 352, 356. 
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disregarding as it does the high level of regulation (direct and indirect) of family or 
domestic life already existing.© 

Another use of the public/private divide relevant to retirement income 
privatisation is that between the market and the state. Here, as I have already 
argued, rather than there being a division, the market and the state create and define 
each other. The relationship between them is shifting and multiple, with the public 
and private aspects closely articulated with each other.” Further, in shaping one 
part, the others are changed, so that public and private are constantly constructing 
each other as a relativity rather than a division. So as Esping-Anderson puts it 


We will discover that states created markets and that markets created states. For pensions, at 
least, it required the application of state power to build and nurture a viable private market. 
In turn, the state’s role in furnishing pensions has been decisively shaped by the nature and 
limits of markets. State and market ... have interacted continuously to manufacture the 
peculiar blend of social provision that goes into defining welfare-state regimes." 


So for example, we can see the state being equally as active as the market in the 
creation of the character and composition of the different layers which supply the 
overall amount of retirement income, and how their public and private natures 
shade into each other. But the designation of ‘private’ and the use of private-law 
legal forms has allowed the state to side-step questions of adequacy and fairness of 
retirement provision. In the growing number of privately administered schemes, 
there is no provision for redistribution from high- to low-income members. Indeed 
the legal form selected and its purposes are quite inimical to that aim. 

Overall the process of privatisation demonstrates the rearrangement of elements 
to prefer traditionally private values. This moves retirement income provision 
away from the state and towards the market, in several respects. First, any scheme 
where final retirement income is occupationally-linked and earnings-related, 
makes retirement income dependant on participation in the labour market. Second, 
the assets of all employer-sponsored, personal and some legislatively-mandated 
schemes are invested in the private-capital markets. This makes the final value of 
retirement income dependant on the performance of domestic and global capital 
markets, most importantly at the time of retirement. Finally, in all earnings-related 
schemes members are also dependent on the prosperity of the employer 
corporation. By contrast, state schemes of most types offer a guaranteed benefit 
at retirement, although this may be modest. Further, they also allow for the 
possibility of redistribution to those who contribute social and economic goods in 
kind, and whose contribution cannot be measured only in the currency of a pay 
packet. In short, they have the potential to provide a material basis for realisation 
of Marshall’s wider concept of ‘social citizenship’. 


Culture, gender and the privatisation of retirement income 
Why is it, after nearly forty years of ‘gender’ or ‘recognition’ politics, that women 


still find themselves socio-economically unequal? Why do they find their different 
pattern of participation in the labour force devalued by comparison with that of 
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men, when it comes to retirement income accrual? What role does law play in this 
context? 

The relationship between the law and women’s socio-economic position, was an 
important theme of the first wave of feminist legal literature. It was in the area of 
women’s economic activity that sex discrimination legislation seemed to have its 
most potent transformative potential. The strategy was to ensure formal equality 
through equal rights to education, recruitment and promotion in the labour market, 
access to finance, insurance and public goods and services.” The hope was that 
given identical formal rights to engage in economic activity, women would gain 
the material independence to control their own destinies. Now of course there is 
substantial evidence of lagging rates of female pay and promotion and gender 
segmentation of the workforce, demonstrating that this promise, with its roots in 
liberalism,” has not been realised. In this the socio-economic facts of women’s 
retirement income are only more grist for the mill. 

Intellectually, the project of achieving formal equality was to demonstrate how 
short the law fell in meeting its own claims of neutrality and objectivity. Despite 
the rhetoric of the even-handedness of law, sex discrimination legislation was an 
acknowledgment that often women simply did not have equal rights.74 But as many 
feminist legal writers have since pointed out, formal equality is certainly no 
guarantee of substantive equality.75 Identifying the reasons for the failure to 
achieve substantive equality has stimulated much feminist thinking over the last 
decade. 

In legal theory (and the law it inspires) the bearer of liberal rights is abstracted 
from any context, hence the idea of ‘formal’ equality. In practice however, the 
exercise of rights takes place in a context of socio-economic relations and cultural 
values and beliefs. Experience has shown that arming individuals with equal formal 
rights will be ineffective if their exercise is deflected or useless in the face of more 
powerful socio-economic or cultural factors. Feminists have argued that rights, for 
example to equal treatment in the workforce, are difficult for women to activate. 
This is because the context of their exercise is one which has been developed 
around male patterns of behaviour, attitudes and beliefs. So it is understandable, in 
a world in which men work longer and longer hours, that women who believe they 
have an obligation for the close care of children, have difficulty operationalising 
their equal rights to promotion and higher pay. Their values and beliefs, their 
traditional practices, mean although they may work full-time, they cannot do 
overtime, weekends or travel much. The rights to equal treatment in the workplace 
are hollow because a woman is asked to operate them in a context which mostly 
represents male experience. So women can take advantage of formal rights, ‘only to 
the extent that they can mimic male career patterns and values'.76 


72 For example, ‘...by contributing towards the maintenance and strengthening of women's economic 
situation ... legal provisions can even transform the economic situation of women, so the law should 
not be perceived simply as a passive reflection of economic inequality.’ T. S. Dahl, ‘Women’s Rights 
to Money' (1984) 12 Intern J of Soc of Law 137 at 137. 

73 Boyd, n 70 above, 6-7. 

74 eg the public service bar on the employment of married women in permanent positions which in 
Australia was the precondition to fund membership, only repealed m 1967, Super and Broken Work 
Patterns, n 9 above, ch 12. 

75 M. Davies, "Taking the Inside Out' m N. Naffine and R. Owens (eds), Sexing the Subject of Law 
(Sydney: LBC, 1997) 29-30, J. Greenberg, ‘Introduction to Postmodern Legal Feminism’ in M J. 
Frug, Postmodern Legal Feminism (New York. Routledge, 1992) x-xv; R. Graycar, The Hidden 
Gender of Law (Sydoey: Federation Press, 1990) 40 ff. 

76 E. Sheehy, ‘Personal Autonomy and the Criminal Law: Emerging Issues for Women’ (1987) quoted 
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In the case of retirement income, the legal rules of superannuation and pension 
funds are built around a forty-year full-time working life, when the average women 
spends half that time in the workforce, and much of this is part time. Further there 
are many women for whom the rights of equal access to funds are completely 
empty, because they work full time in domestic production. What is more, formal 
equality renders substantive or operational inequality invisible, hidden by the 
rhetoric of the supposed gender neutrality of formal rights. Finally, and crucially in 
relation to retirement income, formal equality has nothing to offer women in areas 
where there is no corresponding male experience, by which to measure or claim a 
right to equal treatment." So, women are denied access to superannuation 
contributions and state taxation expenditure when they leave the work force for 
pregnancy, childbirth and lactation. As long as a rights-based approach can cater to 
only one kind of experience, women will continue to have inadequate retirement 
income, and their contribution through household production will go unrecognised. 

One response to the problems of the formal equality approach has been to argue 
for special rights which address the unavoidable biological differences which are 
inherent in women’s lives, and the beliefs and values (eg for the care of children) 
which often accompany them. The rights women have to continue superannuation 
contributions during up to seven consecutive years out of the workforce for child 
rearing,’® might be seen as an example of this approach. Practical problems aside” 
proponents of this strategy such as Gilligan and Irigaray have to meet the criticism 
that it an to reinforce existing relations between the sexes, or at least may appear 
to do so. 

The difficulties for women of the formal equality approach are illustrated by 
Barry v Midland Bank Plic.*! There the House of Lords applied a formal equality 
approach to the calculation of payments under a severance pay scheme, of a type 
often found in pension or superannuation funds. It was accepted as uncontroversial . 
that severance pay was within the wide definition of ‘pay’ under Article 119 of the 
EEC Treaty, which requires that men and women receive equal pay for equal work. 
The question was whether the severance pay scheme, in failing to include hours of 
work (part- or full-time) in the calculation, discriminated indirectly against women, 
and was unlawful. Lord Nicholl’s was the only judgment which interrogated the 
operational context of the scheme and he accepted the inference that ‘the 
disadvantaged group is composed very largely of women’, the relevant factor being 
that ‘the employees’ hours of work have fluctuated’ and that this ‘appears to be 
confined principally to women’.® Although Lord Hoffman acknowledged in 
principle the importance of the scheme’s operating effects, along with the other 





T] Sheehy, ibid. 

78 See text to n 92-93 below. 

79 ibid. 

80 Davies, n 75 above, 30; N. Lacey, ‘On the Subject of ''Sexing" the Subject ...' in Naffine and 
Owens, n 75 above, 69—71. 

81 [1999] 1 WLR 1465. There Mrs Barry had worked for 11 years full-time, and after a penod of 
maternity leave, returned to the Bank for over 2 years on s part-time basis, that being alternate weeks 
foll-tme. On accepting a voluntary severance offer Mrs Barry argued that its terms were indirectly 
discriminatory. Being a multiple of final (part-time) salary and years of continuous employment, they 
failed to take into account her years of employment on full-time pay. She argued that the severance 
pay should be calculated at the full-time rate for 12 years work. The evidence was that 96 per cent of , 
part-time workers employed by the Bank were women, and that women employees made up 
approximately two-thirds of the Bank’s workforce. As severance pay was calculated on actual pay on 
termination, it was more likely to disadvantage part-ürne workers, the vast majority of whom were 


women. 
82 wid at 1475. 


532 © The Modern Law Review Limited 2001 


July 2001] Superannuating the Second Sex 


Lords he justified the severance-pay formula according to its attributed purpose of 
providing employees with a financial cushion for the period of seeking re- 
employment. The element of the claim which was an implicit claim for deferred 
pay was deflected by combining a formal equality approach with elevating the 
purpose of severance pay and ignoring the practical effect of the formula on 
women with fluctuating working hours. Even Lord Nicholls who conceded the 
effects on women, concluded that the attributed purpose was sufficiently important 
to override the disparate impact of the severance-pay formula on men and women, 
also finally accepting a formal equality approach. 

With the identification of the difficulties of the formal equality and special rights 
approaches, feminist legal theorists began to take another route. Following the lead 
of other disciplines in the humanities and social sciences where theorists have 
examined the role of rules and practices in the maintenance and construction of 
sexual identity, feminist thinkers began to do the same in law.® It was no longer 
just that the environment for the exercise of rights was male oriented, the familiar 
‘gap’ between rules and reality. From the mid-1980s, feminists began to argue that 
key legal concepts, categories and legal personalities were constructed around and 
formed in the image of male experience and expectations. Perhaps the best known 
example of this is the ‘reasonable man’ of tort law. That legal fiction is white, 
male, middle-class and as the embodiment of reason, given to rational utilitarian 
calculations about risk and harm. He is mostly a construct of mind not body and 
this helps to render invisible the fact that the ‘reasonable man’ is male. In other 
words, argue feminist thinkers, the basic concepts of law are so imbued with male 
ways and characteristics, that it is virtually impossible for a woman to render them 
operational to the same advantage as a man. This bias in the very constitution of 
law, is referred to as the ‘gendered’ nature of law. 

This interpretivist approach has radical political implications for our 
understanding of law. At its heart it holds that law and surrounding cultural and 
political practices in their action of creating legal concepts such as the ‘reasonable 
man’ are sufficiently powerful in their ideology of law’s neutrality, as to make 
such male imbued concepts appear ‘natural’ or ‘normal’. This appearance of 
naturalness or normality is only possible because women’s nature or interests are 
so subordinated as to be invisible. The gendering of law is seen as a result of social 
practices including law, not as a consequence of biological differences between the 
sexes. Because gendering is a product of social practices including law, at the same 
time law is also constitutive of gender. The critical strategy most obvious from this 
interpretive methodology is that of identifying gendered legal categories, .and 
criticising their discriminatory implications, hoping to destroy the juridical 
presumption of gender neutrality. A related strategy is to start from the point of 
female experience, and try to imagine what a concept or rule might be if female 
values, beliefs and practices were placed at the centre. It is for example, difficult to 
imagine that household production would carry no weight in a retirement system 
that took women’s socio-economic contribution and cultural values seriously. 
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These dimensions of legal theory which expose the gendered nature of law do 
not directly address the material position of women arising from the privatisation 
of retirement income. They may of course do this indirectly, through valorising 
women’s experience and giving it adequate recognition in the legal system. But as 
I argue below, many of the concepts and rules of privatised superannuation and 
pensions law both fail to recognise the cultural position of women, and fail to 
deliver socio-economic justice to women. What is required as Nancy Fraser 
cogently argues, is a bivalent approach,® an approach to policy and to law which 
both recognises women’s different experience and effects redistribution for the 
period required to achieve substantive equality. 

Fraser argues that social injustice comes in two kinds. The more familiar, the 
socio-economic variety, is rooted in the economic structure of society, and results 
in economic marginalisation and material deprivation. This description fits the 
impoverished circumstances of many older women. The other variety of injustice 
Fraser identifies is cultural or symbolic. Here injustice includes the non- 
recognition of one’s values, domination of or disrespect being shown for one’s 
beliefs and associated practices. I would argue that the non-recognition of the value 
women place on care-giving and household production falls into this category. 
Fraser’s view is that women are subjected to both socio-economic and cultural 
injustice, and that because the two are intertwined, the aim is to find solutions 
which tackle both together: 

Thus, far from occupying two airtight spheres, economic injustice and cultural injustice are 
usually interimbricated so as to reinforce each other dialectically. Cultural norms that are 
unfairly biased against some are institutionalised in the state and the economy; meanwhile, 
economic disadvantage impedes equal participation in the making of culture, in public 
spheres and in ) everyday life. The result is often a vicious circle of cultural and economic 
subordination. 


The remedies for this vicious circle are in the first place politico-economic 
restructuring, which might involve income redistribution, introducing greater 
democracy to economic entities and a number of other possibilities.” This would 
warrant revitalising the redistributive mechanisms of state retirement income 
schemes, and extending them to privatised schemes which receive tax expenditure. 
The remedy for cultural injustices is the revaluing of disrespected identities and 
could be as wide as the wholesale transformation of values or identities. In this 
context, it could mean extending retirement income accrual to household 
production or (more radically) recognising that men as well as women may 
believe in the value of care-giving and that both should be able to oscillate between 
household production and the paid workforce and still enjoy an adequate 
retirement income. 

I have mentioned that one strategy in the process of revealing the role of the law 
in the inadequacy of women's retirement income is to show the gendered operation 
of legal concepts and rules. What follows is discussion of two areas of super- 
annuation and pension law$? in which legal rules ignore the cultural reality of 
women's lives and simultaneously discriminate against them economically. 
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Domestic production and retirement income. 


Probably the clearest example of gendering of privatised retirement provision is its 
exclusion of those (mostly women) who undertake domestic production. Earnings- 
related state schemes have this defect too, but instead of addressing this exclusion 
legislatures have allowed it to be ignored in the privatisation process. Not only are 
women who engage in domestic production in their own homes practically 
excluded from receiving superannuation and pension contributions and the 
attendant tax expenditure, in Australia, but so are those who undertake paid 
household production for others, unless it is on a full-time basis. 

The usual riposte to complaints about this state of affairs is, in the case of women 
working in their own homes, that they will be superannuated through their 
partner's benefits, or as their partner's survivor. The statistics showing the degree 
to which retiring women rely on the income of others supports this. The obvious 
problem with this is that it makes a woman's welfare in retirement substantially 
dependent on the persistence of the marital or other relationship. It also requires 
that a deceased member has nominated his or her spouse to receive their benefits 
on death.™ It is the clearest evidence of how the financial well-being of women in 
retirement depends on marriage. 

In Australia the exclusion of women in domestic production occurs as a result of 
legislative rules. For an employer to be able to make contributions which can be 
accepted by a regulated superannuation fund, and for benefit accruals to be 
granted, they must be in respect of an individual who is ‘gainfully employed’.9! A 
fund member is 'gainfully employed' if employed or self-employed for gain or 
reward in any business, trade or profession, vocation, calling, occupation or 
employment. Some countries have provisions which allow women involved for a 
number of years in child care to continue to accrue retirement entitlements.?? In 
practice however, these are provisions only available to women in wealthy 
households, unless the employer is prepared to keep up contributions during 
maternity leave and subsequent leave without pay. Some countries allow accruals 
independent of an eventual return to the workforce these allow ‘gainfully 
employed' spouses to contribute on behalf of those in domestic production at 
home, open-endedly.?? But again, it is only the wealthy who can manage this. It 
amplifies the already regressive aspects of the privatised superannuation system, 
because wealthy spouses receive tax benefits unavailable to those who cannot 
afford the contributions to begin with. 

The exclusion from retirement income accrual of women engaged in home 
production is unsatisfactory, and the application of the Australian SGC legislation 
to women who work part-time in paid household production, is equally unfair. The 
SGC legislation provides that a person who receives payment to do work wholly or 
principally of a domestic or private nature, for not more than 30 hours per week, is 
not an ‘employee’ in relation to that work.?^ This excludes from compulsory 








89 n 1 above. 

90 In Australis since the Superannuation Legislation Amendment Act 1999 adding s 59(1A) to the 
Superannuation Industry (Supervixion) Act 1993, under certain conditions a member may make a 
bindmg nomination of beneficiary for their final benefit, wich is binding on the fund trustees. 

91 Superannuation Industry (Supervision) Regs 7 04 (1B). 

92 eg Superannuation Industry (Supervision) Regs 7.04(1X5), (c), (1A) in Australia and in Canada, n 13 


93 Superannuation Industry (Supervision) Regs 7.04(1X(b), (c), (LA) in Australia and in the UK, n 4 
94 s 12(11) Superannuation Guarantee (Administration) Act 1992. 
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employer contributions a group who are almost invariably women, carrying out 
nannying, cleaning, elder care and personal organisational work for others.” The 
normal pattern of employment in this type of work is to have two or more 
fractional but permanent positions. The effect of excluding part-time employees is 
to exclude the vast majority, even though most are full-time in the workforce. 

No other exclusion in the SGC legislation, operates to exclude employees on the 
basis of the type of work they do. By contrast the thrust of the rest of the legislation 
is inclusiveness. A cascade of provisions operates to extend the common law 
definition of 'employee' so that for example, non-executive directors and one-off 
performers, sports persons, after-dinner speakers, broadcasters and film and 
television industry participants all receive SGC contributions. All these 
individuals perform services which are traditionally considered as in the public 
sphere, whereas household production as we have seen is viewed as private in 
nature. 

The artificiality of the distinction is easily demonstrated. Suppose a woman does 
nannying work for three days per week, and on the other two days performs 
identical tasks at a childcare centre. For three days per week this woman is 
‘private’ and for two days the same person performing identical work is ‘public’. 
For three days she does not get paid 9 per cent of wages plus tax expenditure 
because of this ‘private’ designation. There can be no justification for the exclusion 
on the basis of administrative difficulty, because this does not preclude the 
application of the SGC to the kinds of one-off engagements mentioned above. The 
exemption is manifestly gendered in its operation and profoundly unfair in its 
material effect of denying benefits to a group of mostly low-income earners. 

In feminist theory these exclusions of women from superannuation entitlements 
are instances of the cultural associations of femaleness from the private sphere, 
being imported into public policy. The state has designated domestic production as 
private, justifying its treatment as not ‘gainfully employed’. The problem for 
women in resisting the relegation of household production to the ‘private’ is that 
both economic theory and legal doctrine have always treated household production 
as ‘unpaid’ because it occurs outside the market. The relegation of household 
production to the ‘private’ side of the public/private dichotomy means that it is 
completely disregarded in the calculation of retirement accruals, despite the time- 
use statistics demonstrating that those engaged in household production are 


productive. 


Women, work and fund benefit design 


The rules of privatised funds provide that contributions are set at an amount that 
could, over a 40-year working life, be expected to build up a reasonable replace- 
ment of pre-retirement income.’ Fund-contribution and benefit rules reflect and 
reinforce actuarial assumptions which capture lifetime working patterns. These 
were developed when fund membership was almost exclusively male, and have 


95 In some countries there is a cultural acceptance that such transactions are not in the formal economy; 
the transactions and individuals are not taxed and do not claim social benefits and msurances, In these 
circumstances such an exclusion would be explicable. In Australia, with de minimus exceptions aside, 
domestic employment 1s legally and culturally within the formal economy, making the exclusion 

le. 


unacceptab 

96 ss 12, 19, 27, 28 Superannuation Guarantee (Administration) Act 1992; Determination SGD 93/5; 
Determination SGD 97/1; Determination SGD 93/14. 

97 R. Nobles, Pensions, Employment and the Law (Oxford: OUP, 1993) 16-17. 
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been imported into the modern superannuation or pension scheme. We have seen 
that the duration and nature of women’s superannuation and pension fund 
participation is quite different to that of the majority of men. 

In both Britain and Australia, many voluntary occupational funds offer ‘defined- 
benefit methods of calculating the member's benefits. In a defined benefit 
scheme the employer contracts to make a final payment according to a formula.” 
That formula gives considerable weight to the value of the member's salary at 
retirement and the number of years in employment. The employer makes periodic 
contributions to the fund, in accordance with actuarial advice, in order to maintain 
the liquidity and solvency of the fund in the light of likely claims on it before the 
next periodic contribution.!™ 

Defined benefits rely heavily on an individual's years of employment, and also 
the final salary an individual earns, or perhaps an average of the last few years 
before retirement. This works best for an individual promoted to a high income 
before retirement with longevity of service, which women do not on average 
secure. As a result most women, even if members of a defined-benefit fund, are 
unable to take advantage of the potentially generous benefits they offer. 

The other method of benefit design is the ‘defined-contribution’ approach. Here 
the employer makes regular contributions to the employee's fund account, which is 
then invested. At retirement the member receives the contributions and return on 
investment. Although benefits accrue differently in defined contribution funds, 
contribution rates still suppose a 40-year contribution period to build up an adequate 
retirement income. The relative shortness of female workforce participation and 
lower wages results in low final amounts on this benefit design too. This pattern is 
repeated in other western countries with privatised retirement income systems. 

Most occupational funds, both defined-benefit and defined-contribution, had 
long vesting periods, and many still do although they are decreasing.!?! If 
members' entitlements have vested, they are the absolute equitable owners of those 
entitlements. On leaving either a defined-contribution or defined-benefit fund, they 
are entitled to call for the entire amount of their entitlements then accrued. If 
amounts are not fully vested, the trustees of the fund have no obligation to allow 
the member to transfer the unvested portion. This means that although in actuarial 
terms the employer may have already transferred, or have an obligation to transfer 
amounts to the fund referable to the employee's account, unless the vesting 
qualification period has expired, there is no obligation for those amounts to be paid 
to the employee. The amounts remain in the trust, and may allow either lower 
contributions to be made by the employer in future,!0? or the employer to fund 
higher payments to those who remain in the fund.!9? If the fund is considered in 





98 In 1993 Nobles pointed out that in Britain pensions calculated on a defined-benefit basis were far 
more common than defined-contnbution funds (Nobles, ibid, 16) and before the introduction of the 
SGC that would also have been so m Australia. Now the number of funds using this method of benefit 
calculanon 15 declining in both countries. 

99 ibid, 16-18. 

100 Graham Moffat gives an excellent account of the variables in this actuarial exercise in G. Moffat, 
‘Pension Funds: A Fragmentation of Trust Law’ (1993) 56(4) MLR 471, 473-475. 

101 It was not unusual for this period to be as long as 10 years. 

102 These are often called contribution holidays, and have the same effect as the repatriation of fund 
surplus to the employer. E.E. Gilesse, "Pension Plans and the Law of Trusts’ (1996) 75 Canadian Bar 
Review 221 at 235-6; EA. Slater, Superannuation Fund Surpluses (Butterworths, 1991). 

103 Surpluses have been used in Bntain to fund ex gratia indexation of pensions to members and also to 
augment members’ benefits for other purposes. Edge v Pensions Ombudsman [1998] 2 All ER 547 
(‘Edge — ChD’) (aff'd Edge v Pensions Ombudsman, unreported, CA, Peter Gibson, Ward, Chadwick 
LH, 29 July 1999 (‘Edge — CA’). 
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actuarial terms to be in ‘surplus’ it may also allow the employer to repatriate 
amounts to itself. This means that despite the fact that the employer’s contributions 
on behalf of the employee are in the nature of ‘deferred pay’,!™ these can be 
withheld from the employee if they leave before the vesting period has expired. 

The statistics discussed in Part II about the mobility and fragmentation of 
women’s employment patterns confirm the inappropriateness of fund design which 
imposes vesting periods for women. They show that if she is contributing to a fund 
with a vesting period of over a year, it is highly likely that a woman will not 
receive the full value of her deferred pay, even though in legal terms she will 
receive her full entitlements. As Sharp points out, in Australia it is only with SGC 
amounts that there is any legislative requirement for an employer to return a 
member more than their own contributions and interest.!05 Not only has there been 
no state intervention to reform fund vesting rules for other contributions, in 
Australia the gendered nature of vesting rules is expressly protected by one of the 
exemptions under the Sex Discrimination Act 1984,1% 

Do privatised funds offer less to all women? For women, such as some 
professional women who are able to imitate male workforce patterns and enjoy 
relatively high incomes, membership of a defined-benefit scheme may bring 
benefits like those enjoyed by men. Such women may be better off in a defined 
benefit fund than an SGC scheme with 100 per cent vesting. Recent American 
research shows that a shift to defined contribution funds often means less generous 
benefits.197 Similar observations have been made in Australia. Employers often 
make very generous contributions to defined-benefit schemes compared with the 9 
per cent of SGC. The SGC legislation does not require employers to provide 
disability and life policies and spousal reversions! which are invariably offered 
by defined-benefit funds. Therefore there is both a differential in benefits between 
men and women because of the central place of the 40-year assumption, and a 
fracturing of the treatment of women along socio-econornic lines. 


Conclusion — reimagining citizenship in retirement 


I have made a number of points in the argument so far. Women in retirement, 
unless married, often live in real poverty, especially if they do not own their own 
home. Universal state basic pension schemes, on which women rely in 
disproportionate numbers, do have a redistributive effect but generally provide 
benefits near the poverty line. State earnings-related schemes, which were often 
characterised by redistributive features, have been privatised, wound back or 








104 There are differmg views on this issue, Nobles, n 97 above, passim and "Who is Entitled to the 
Pension Fund Surplus?’ (1987) 16 Industrial Law Journal 164 at 167 fF, Gilesse, n 100 above, 230-1; 
despite decisions such as Lock v Westpac Banking Corporation (1991) 25 NSWLR 593, in Australia it 
is now settled politically, at least in relation to SGC amounts, that superannuation is deferred pay. 

105 Sharp, n 27 above, 161-2. 

106 s 41 Sex Discrimination Act 1984 (Cth) 

107 E.C. Blank, ‘Pension Type and Retirement Wealth’ 1999 38(1) Industrial Relations 1. 

108 In fact the introduction of the SGC has prompted one commentator to observe that ‘We are likely to 
see the development of a two class system ... of those who have occupational and SGC 
superannuation, and those with only SGC superannuation. Women are likely to be concentrated in the 
latter category.’ L. Rosenman, ‘Superannuation Guarantee Charge. Benefits and Risks’ in Edwards 
and Magarry, n 9 above, 192-3 Esping-Anderson, n 71 above, 25 makes the same point more 
generally about the use of the market to supplement modest universalistic systems of benefits, because 
the middle-class no longer accepts the standards of welfare available from the state 

109 Sharp, n 27 above, 167. 
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abandoned. Private-sector schemes, where benefits are more generous but to a 
limited group, are generally earnings-related and never redistributive. Women's 
work has a different pattern that makes it virtually impossible for the average 
woman to accrue an adequate retirement income under the terms of a privatised 
scheme. Legal concepts, rules and modes of reasoning assist in constituting the 
forms of retirement scheme that are so disadvantageous for women. 

Earlier in this essay I made the point that in addition to the material 
impoverishment of women, poverty in retirement impoverishes our notion of 
citizenship and our experience of civil society. I suggested that privatised 
retirement income schemes elevate an economic understanding of citizenship, 
diminishing Marshall’s idea of the ‘social citizen’. Fraser's arguments about the 
link between redistribution and recognition are connected to the idea of the ‘social 
citizen'. The injustices of lack of recognition are often related to economic 
deprivation. It is difficult or impossible for women with barely enough to live on, 
to be participants in social and political life, and for their contribution to be 
recognised and valued. This is not a new idea, but it is one that has been out of 
fashion in the circles that have encouraged the privatisation of retirement income. 
It is time it was reconsidered. 

If earnings-related superannuation or pension schemes were simply part of the 
employment contract, we might feel less impelled to speak about citizenship in the 
same breath as retirement income. The connection with citizenship is secured 
because the state may compel membership of privatised funds,!! and delivers 
large amounts of public funds in the form of taxation expenditure, This is done 
regressively, and leaves the state with fewer resources to properly fund state 
schemes with progressive benefit scales. The time has arrived to think again about 
how retirement income might be accrued, as a foundation for rei 
citizenship in retirement, especially the retirement of women, but also of the 
increasing number of men who endure long breaks in employment. For the 
remainder of this essay I consider some characteristics of a retirement income 
system that might reverse the deprivation that attends much female retirement, and 
also recognise the value women place on caring roles and domestic production. 

To begin with there are some obvious changes which could be made to existing 
privatised schemes that would make a lot of difference. Where either explicit or 
implicit inequality in superannuation or pension schemes is protected under 
exemptions in sex discrimination legislation, these should be repealed. The 
removal of such protective exemptions should achieve substantial improvement in 
relation to vesting, portability and preservation as well as achieve the uni-sex 
pricing of annuities. The removal of protection for indirect discrimination in 
vesting rules particularly, and a universal requirement for 100 per cent immediate 
vesting, would be a tangible and immediate improvement. 

The central criticism of privatised schemes made in this essay is their actuarial 
design around the duration and full-time character of a male working life. This 
design is now part of superannuation and pension law, having provided the plan for 
the stream of legislative and administrative rules which constitute private schemes. 
It has become so universally accepted as to be virtually unquestioned. It appears as 
a natural and politically neutral part of retirement income accrual, departure from 
which it is argued may cause schemes to fail. Further, this actuarial design 
mirrored in superannuation and pension law so dominates thinking about retire- 
ment provision that it bas been adopted in public schemes such as Australian SGC 


110 eg Australian SGC, the administration and investment components of which are privatised. 
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superannuation. This imports from private to public provision many of the biases 
and deficiencies already discussed. For concepts and rules developed in the public 
sphere for redistribution or recognition, it substitutes those designed for the 
individual accumulation of income by those who are continuously successful in the 
labour market. It diverts attention from instances of actuarial design that are 
redistributive.!1! 

One example which is particularly adapted to the pattern of women’s workforce 
participation (but does nothing for those wholly engaged in household production) 
is the ‘twenty-year rule’ which used to apply in the British SERPS scheme. Under 
SERPS a woman's contributions could be received for up to 40 years, but benefits 
were calculated on the best 20 years of a woman’s contributions. As women on 
average spend half the years of men in the workforce, this actuarial formula more 
nearly approaches the patterns of women’s employment while continuing to 
accommodate those of men. Men would still accrue much more retirement income 
under this structure (they work full-time on higher salaries etc), but there is a real 
attempt to accommodate the different patterns of women’s working life within the 
actuarial design of the scheme. It simultaneously shows that the forty-year image 
and attendant law are not immutable, natural or the only structure that will result in 
a solvent scheme. 

Two main objections will be made to any proposal to extend the 'twenty-year 
rule' to all privatised schemes. The first is that it involves the redistribution of 
assets in a fund from men to women, and that men will have lower benefits than at 
present, unless employers are prepared to fund women's benefits on a more 
generous basis. The response to this takes us back to the time-use statistics. The 
reason why women cannot work for 40 years as men do is their domestic 
responsibilities. Most of the domestic production carried out by women benefits 
men and the children for which men are jointly responsible. To the extent that a 
*twenty-year rule' would involve redistribution of assets to women, it can be seen 
as a proxy form of payment for the household domestic production undertaken by 
women, production that would otherwise have to be purchased. It can be justified 
on the basis of desert, and as a policy response to the overwhelming evidence of 
old-age female poverty and the related problems of division of superannuation 
benefits on divorce. It would also involve a tangible economic and legal 
recognition of the value of women's life patterns and experience. 

The second objection that such a proposal could be expected to meet is that it 
could not be implemented now that there is a general move towards defined 
contribution funds and away from defined benefit funds. The implementation of 
the ‘twenty-year rule’ would require significant legislative amendment to convert 
defined contribution funds to a basis on which the ‘twenty-year rule’ could operate. 
One way this might be dealt with is to provide that tax expenditure be withheld 
from the fund unless the 'twenty-year rule' were implemented by changes to the 
fund rules. It would also bave to be accompanied by anti-avoidance rules, so that 
populations of men and women members were not artificially segregated into 
different funds within schemes. 

But what of those women who work wholly or substantially in household 
production? The response of some feminists in the 1970s to the problems raised in 
this essay was to argue for household production to be paid by the state.!!? There is 
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111 See text to nn 16-19 above. 
112 C. Delphy, Close to Home — a Materialist Analyns of Women's Oppression (London: Hutchinson, 
1984) 78-92; n 72 above, passim. 
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a strong materialist feminist logic behind this — if household production is 

ing a worker, then state mediation through the taxation system can 
redistribute to women, employers' surplus value arising from the fact that the 
woman is uncompensated by the employer for her domestic production. There is 
also an important symbolic power in recognising women's production by paying a 
wage. There are however some subtle and perverse policy considerations which 
cannot be overlooked. This has been made clear by some recent theoretical and 
empirical research on production and trade within the household.!!? 

When it is assumed that women specialising in domestic work are productive (as 
the time-use statistics demonstrate) it is clear that households receive the benefits 
of that work tax free.!!^ By contrast women who engage others to provide 
substitute services in the household because they are employed, pay for them from 
after-tax income. Even if they do all their domestic work in addition to being 
employed, they are still paying tax on the receipts from the employed portion of 
their production, which a woman working exclusively on domestic production does 
not. Women from lower socio-economic households and women of colour who 
have traditionally spent longer in the workforce, would through their taxes 
contribute to this household wage. Further, the feminist advocacy of state payment 
of wages for household production has rarely excluded women in the wealthiest 
households from this wage. As tax expenditure (including a wage for domestic 
production) must be accounted for in the calculation of tax rate progressivity, such 
a wage to wealthy households would make the tax scale both more regressive and 
more inequitable. 

The reason for what might seem like a digression is this. Financing 
superannuation contributions for women who specialise in household production, 
through some sort of actual or notional wage for housebold work, cannot treat all 
women alike and needs further investigation of its actual effects. In countries 
where there are joint or partial joint taxation!!5 arrangements, second earners in 
households (mostly female) pay high rates of tax compared with primary earners. 
High tax rates on second household incomes have serious disincentive effects for 
many women wishing to enter or remain in the workforce.!!© However, as Apps 
points out!!7 much more attractive policy outcomes are available, if progressive tax 
rates are adopted as a proxy for taxing women directly for household production. 
Progressivity of tax rates has the effect of taxing domestic production as well as 
that of the primary earner. 

If progressive tax rates are maintained, and tax expenditure on private retirement 
accumulation ended, more generous state provision could be made for women in 
retirement. For example, at present the Australian old-age pension pays a benefit of 
25 per cent of average weekly earnings and if this were raised to say 50 per cent of 
average weekly earnings, this would increase tax progressivity and the position of 
poor retirees would be vastly improved. No doubt governments in all comparable 
countries should continue to encourage, and to properly regulate self-provision for 
retirement, on an occupational or other basis. The discussion earlier about the 


113 P. Apps and R. Rees ‘On the Taxation of Trade Within and Between Households" (1999) 73 Journal 
of Public Economics 241 

114 ibid at 242. 

115 Even where individual taxation is the basis of a system, the family bams of calculating tax expenditure 
transforms the system into one of partial joint taxation, with the effect that second income earners pey 
higher rates than they would if individually taxed across the board, Appe, n 59 above, 438. 

116 See text to n 56-57 above. 

117 Appe, n 59 above, 442-47. 
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savings ability of two-earner households suggests that such households have the 
capacity to save,!!8 including for retirement. But it is difficult to see, against the 
background of the dire need of many in retirement, how the image of an active 
‘social citizenship’ can stand alongside flat tax scales and steeply regressive tax 
expenditures through privatised superannuation and pension schemes. 

For an active and participatory 'social citizenship' to be realised by women in 
retirement (and increasingly by men), the factors shaping retirement must be 
reconsidered. To be effective this must consider both the material well-being and 
cultural beliefs and practices of women, as the two are intertwined. Formal rights 
to equality will never deliver substantive equality, until the particular 
circumstances of women's life patterns moving between the household and the 
labour force are accommodated in policy and law-making. The arguments made in 
this essay are a start from a legal point of view. I hope they will help avoid the 
recent prediction of a Parliamentary Committee which observed: 

this shift along the continuum towards self-funded retirement may result in a two tier society 

in which those who are unable to provide for their retirement (a significant portion of whom 

will be women) and therefore remain on the age pension will become ‘second class citizens’, 
scorned by society.11? 


118 See n 57 above. 
119 Super and Broken Work Patterns, n 9 above, 43. 
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Richard Moorhead* 


This article examines recent changes in the civil legal aid scheme in England and 
Wales (now called the Community Legal Service) and the creation of Community 
Legal Service Partnerships in particular. The article explores three main 
interests: it illustrates how third way thinking has been applied to the reform of 
the legal aid scheme under the Access to Justice Act 1999; it explores how 
partnership fits within theories of public regulation; and it illustrates how 
professionalism is being re-shaped by a combination of new public management, 
contractualism and partnership. It points to important limitations in new public 
law theories of extended accountability and democratised governance as 
manifested in partnerships. 


The Community Legal Service (CLS) is a New Labour modernisation of the old 
welfare system of legal aid. This article seeks to examine the CLS and focus on one 
particular aspect of the New Labour approach: ‘partnership’. The article builds on 
theoretical perspectives of government, regulation and the professions and 
empirical work conducted on the forerunners of Community Legal Service 
Partnerships (CLSPs), ‘Pioneer Partnerships'.! The CLS is of interest for three 
main reasons. Firstly, it illustrates how contractualism, new public management 
and third way thinking have been applied to the reform of the legal aid scheme 
under the Access to Justice Act 1999. Secondly, it provides an example of a 
ubiquitous New Labour device, ‘Partnership’, and examines how it fits within 
theories of public regulation. Thirdly, it illustrates how, in the context of legal aid, 
established notions of professionalism are being re-shaped. A combination of new 
public management controls and "Third Way' notions of civic society challenge 
traditional professional paradigms of autonomous self-regulation. This may evolve 
a more mediated, reflexive and contingent form of professionalism and 
government. Finally, the article sheds empirical and theoretical light on whether 
partnerships can improve the quality and accountability of public administration. 
To provide some context and demonstrate the linkage between legal aid and 
public law theory, the article begins with a brief overview of public law theory and 
the changing face of legal aid. Three phases are sketched in the development of 
legal aid: growth, crisis and reinvention. Alongside these three elements of public 
law theory are considered: the rule of law, the regulatory state (especially aspects 
of contractualism and new public management) and extended governance (particu- 
larly notions of extended accountability and third way notions of democratised 
governance). The relationship of these three theories to the three phases of legal aid 
emphasises the broader regulatory and political context of legal aid reform. It also 
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demonstrates how certain key aspects of new public management, economism and 
contractualism (as a shorthand these ideas are all referred to here as new public 
management (NPM) controls) arose during the legal aid scheme's period of crisis 
but have been strengthened during the scheme's reinvention as the CLS. These 
strengthened forms of control, directed in particular at the suppliers of legal 
services (and more specifically at the legal profession) have been supplemented by 
attempts to re-engender trust and participation in the system by the 'victims' of 
such regulation through partnerships. It is this attempt to move beyond, whilst 
simultaneously strengthening, NPM controls, which is of interest to the testing of 
the extended governance models. Partnerships are at the heart of the government's 
attempts to do this. 

The middle section of this article tests the theory by looking at the ideas behind 
CLSPs and drawing on research into their operation. It suggests some ways in 
which partnership represents a different approach to new public management and a 
move towards extended governance. More specifically, the article treats partner- 
ship as a regulatory technique for coping with fragmentation and the structuring of 
extended accountability.? Similarly, it is argued, partnership can be seen as 
regulation through culture management, giving government a further level of 
control alongside their traditional powers of dominium and imperium through the 
process of engagement and interaction inherent in partnership.? A key aspect of the 
reform is the regulatory problems posed by an ostensibly self-regulating, and 
resistant, professional group. It suggests that the combination of new public 
management controls and extended governance mechanisms are reconceptualising 
the professional paradigm. Equally, bowever, there are important ambivalences in 
the partnership concept which suggest limitations to the practical functioning of 
extended accountability and democratised governance. Whilst the inclusivity and 
reflexivity of these new public law concepts have an intrinsic appeal, the beneficial. 
effects of extended governance are circumscribed by the larger forces of power 
relationships and NPM technologies of control. 


The changing face of legal aid and links to public law theory 


For the purposes of this discussion, the history of legal aid is divided into three 
phases: growth, crisis and reinvention.* Similarly, the literature suggests three 
parallel phases, or views on, government and accountability: the rule of law, the 
regulatory state and newer theories of extended governance. As will be seen, in 
particular, the regulatory state and extended governance phase parallels legal aid's 
periods of crisis and reinvention. 

In the first phase of public law theory, which here will be called the traditional 
rule-of-law phase, accountability is sought through a concept of legality which sees 
judicial review as a way of policing adherence to statute law and the expression of 
‘democratic will’ contained within that statute law.5 To this is added the traditional 
conception of ministerial responsibility. There are a number of problems with the 


2 C. Scott, ‘Accountability and the Regulatory State’ (2000) 27 Journal of Law and Society 38-60. 
3 T. Deintth, "Legal Analysis of Economic Policy’ (1982) Journal of Law and Society 191, identifies 


funding of legal services will be able to see more clearly whether crisis and reinvention are more 
appropriately described as part of one phase. 
5 See Scott, n 2 above, 39. 
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traditional rule-of-law model most of which are well understood and better 
described elsewhere. These include concerns about the ability of such a model to 
govern successfully the myriad of government structures and discretions being 
operated in modern government. Notions of the rule of law may have great 
difficulty in dealing with ‘fundamental conflicts’ particularly where legal rules, 
value judgements and rights collide. Where there is a contest between different 
interests, notions of legality seem particularly inept at dealing with the issues 
before them. This is a major feature of rationing decisions (see below). 
Nevertheless, few critics would argue for a total abandonment of traditional rule- 
of-law values, if only to ensure that there are some fixed controls to deal with 
abuse of discretion in the more serious cases. In this sense, traditional rule of law 
justifications are strongest in handling 'pathologies' (when things go wrong). What 
is less clear is how rule-approaches and rule-of-law approaches can successfully 
structure and shape activity beyond governing clear pathologies. 

The second phase (the regulatory state)® represents something of a paradigm 
shift in the approach of government to public services and in the technologies of 
regulation. These changes are heavily associated with the privatisation engineered 
by the Conservative administration of the 80s and 90s and the internal markets of 
the health service. This involved a view in government that bureaucratic 
organisation and government-owned organisation was not the best means of 
providing (most or some) public services. This was accompanied by an interest in 
developing alternative forms of regulatory control. In particular, contractualism 
(the heightened use of contract in determining relationships between governmental 
organisations and providers of public services)! grew alongside 'new public 
management’ (NPM) techniques® which draw on quality assurance, management 
and auditing approaches and have been described as heavily imbued with 
paradigms based on accounting and economic efficiency.? 

NPM controls can conflate a number of different regulatory techniques some of 
which are law based (contract), some of which are market based (financial 
incentives) and others which rely on formal and specific articulations of intangibles 
such as efficiency and quality and the reliance on proxies for the assessment of 
those intangibles. To an extent, these controls represent an acknowledgement of 
the failure of traditional notions of bureaucratic organisation as a means of 
effecting social and economic change through the state. As a result, the state has 
increasingly concentrated on developing techniques of surveillance, evaluation and 
quality control and has also proliferated the number of agencies involved in various 
aspects of governance. Equally, and importantly, NPM techniques and con- 
tractualism, have been criticised, particularly for their capacity to erode trust and 
their incapacity to deal with ‘soft’ values crucial to the success of public services.10 


G Thus term is taken from Scott, ibid. 

7 See P. Vincent Jones, "The Regulation of Contractualisation in Quasi-markets for Public Services’ 
(1999) Public Law 304—327, for a discussion of contractualism and what he describes as quasi- 
contractnalism. 


8 See C. Hood, ‘A Public Management for all Seasons’ (1991) 69 Public Administration 3, 11; and C. 
Hood and C. Scott, ‘Bureaucratic Regulation and New Public Management: Mirror Image 
Developments?’ (1996) 23 Journal of Law and Society 321. 

9 J. Morison, "The Government — Voluntary Sector Compacts: Governance, Govermentality, and Civil 
Society’ (2000) 27 Journal of Law and Society 98-132, Hood and Scott, ibid; Scott, n 2 above. 

10 See P. Lewis, Assumptions about lawyers in policy statements: a survey of relevant research (London: 
LCD, 2000) 35-51. There is a significant literature on this in the health sphere which Lewis discusses. 
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It is the proliferation (or fragmentation) of responsibility and accountability 
within various systems which has given rise to notions of a third phase in public 
law theory to match an apparent change in government approach. The 
government's response to fragmentation has been to seek joined-up government,!! 
an idea faced by significant barriers.? Another factor is seen as part of the "Third 
Way’ and democratised governance. 

Within the context of government policy emphasising 'joined-up' action and 
partnership, a key theoretical concept is the notion of what Scott describes as 
‘extended accountability’ .!? In very simple terms extended accountability suggests 
that theories of accountability and regulation need to emphasise the importance of 
understanding and balancing the relationships between the network of regulators 
and stakeholders as much as, or more than, simply getting the rules right. Extended 
accountability also acknowledges the multiple constituencies to whom 
accountability is owed: governments to the law and to the public; stakeholders 
to each other; and providers to funders (and vice versa). As such the regulatory 
techniques of interest to regulatory theory extend beyond the purely legal, to how 
regulation structures, and is structured by, social, political and economic 
interactions. Different authors adopt a host of perspectives and theoretical terms 
for describing the intricacies of such regulatory relationships. For them, reflexivity, 
quasi markets, theories of governance, imperium and dominium and other aspects 
all play a role in understanding the systems which government operates and 
operates Kiti, as well as understanding how best to regulate and structure those 
systems. 

A potential strength of a theory of extended accountability is the possibility of 
‘extending accountability (of various forms) to actors previously immune, 
extending the range of values accounted for, and introducing new and more 
formal bodies for calling to account [as] central, instrumental features of regulatory 
governance.’ 15 

‘Partnership’ is one means by which extended accountability can be structured 
by government and, as such, is one of a number of technologies of regulation 
employed in ‘regulatory space’. It should be emphasised that it is not suggested 
that ‘extended accountability’ replaces the regulatory state or the traditional 
mechanisms of accountability and rule of law. Rather, the three approaches to 
governance overlay one another and interact. As will be seen in the context of the 
CLS, there is capacity for the different methods of regulation to complement, 
contradict or even overwhelm each other. As will be seen there are also limitations 
in the practical manifestation of the theory. 

Nevertheless, a theory based on extended accountability suggests how 
partnerships could use networks of interaction to balance regulatory influence. A 
further aspect is the potential for more inclusive extended governance of public 
services to mitigate the excesses of the regulatory state’s new public management 
approach. It is here that a link with ‘Third Way’ thinking can be perceived. 
Morison describes an aspect of the Third Way as ‘a wider project of renewing and 
invigorating democracy in those new structures and relationships that make a wider 


11 Cabmet Office, Modernising Government, Cm 4310 (London: HMSO, 1999). 

12 E Poe ie Cao ee Whitehall’s Management of Cross 
Cutting Policies and Services (London: HMSO, 2000 

13 Seen 2 above. 

14 See, for example J. Black, ‘Constnitionaliamg Self-Regulation’ (1996) 59 MLR 24; Daintith, n 3 
above; Scott, n 2 above; Monson, n 9 above, and Vincent-Jones, n 7 above. 

15 See n2 above. 
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process of governance’.!6 Thus extended accountability with its emphasis on 
balancing the interests of ‘opposed maximisers' is accompanied by a parallel 
interest in redeveloping civil society. Morison emphasises the idea of 
‘cosmopolitan governance’ and ‘projects for democratizing the operation of 
governance as it actually occurs.' He states:!? 


this involves generally renewing civil culture by developing partnership between 
government and civil society, harnessing local initiatives to promote social entrepreneurship 
in the social and material refurbishment of society. It requires the protection and 
development of the local public sphere, including the physical public of streets and parks, 
and the development of community infrastructure to encourage bottom-up decision making 
and local economy. Crucially, it involves the third sector as the organized vanguard of civil 
society but, significantly, Giddens maintains that the state should reserve to itself the role of 
*protect(ing) individuals from the conflicts of interest always present in civil society.’ 18 


The third sector which Morison is principally concerned with is voluntary 
organisations (mainly charities), but the analysis can be extended to other groups 
(including professionals) where they contribute to civil society. Significant 
questions arise from these views, but the idea of cosmopolitan governance 
suggests the potential for inclusivity, local devolution and a degree of common 
purpose in the regulation of public services. 

Extended accountability similarly suggests a regulatory synergy in the 
interdependence of different constituencies in the regulatory process (both 
regulators and regulated). Scott suggests this is an opportunity to develop mutual 
accountability through the balancing of ‘opposed maximisers’ and more direct 
engagement between those with apparently competing and contradictory interests. 
In a parallel development, Morison suggests that through engaging in voluntary 
interaction, and partially formalising that engagement through compacts, the 
voluntary sector and government develop a mutuality of interest whilst 
the independence of those outside of government. Mutuality is reflected in a 
development of common language, purpose and shared responsibility: what 
Morison ultimately describes as a re-shaping of ‘technologies of the self’. In other 
words, the aims, language, methods and roles of each party are re-shaped in some 
greater or lesser form into a collective notion of the common good. For co- 
operative ventures to have coherence and a real effect, all parties have to adapt 
themselves as well as others, to a level of common purpose and approach which is 
not just semantic or superficial. This suggests that engagement in extended 
accountability and democratised governance are engines for political and 
regulatory socialisation: the rules, attitudes and actions of participants can change 
as a result of their participation. 

Similarly extended accountability and democratised governance can be seen as a 
response to a number of problems with contractualism and new public 
management. The first is contractualisation’s promotion of financial and efficiency 
goals over democratic goals.!9 The second is the claimed degradation of 
professionalism and undermining of autonomy and quality of professions and the 
voluntary sector operating under contractualised systems.” A third, and slightly 
different problem, is the need to break down barriers between closed constituencies 
16 oni n 9 above. 

18 ibid 104-105, quoting from A. Giddens, The Third Way: Renewal of Social Democracy (Oxford: 
Blackwell, Polrty Press, 1998) 78, 85-86. 

19 Seen 7 above. 

20 See n 1 above. 
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of actors and ensure that those closed constituencies understand and respond to the 
broader aims of the regulatory system. This is most often discussed within the 
context of 'reflexivity'.?! As a criticism of the regulatory State, this suggests that 
certain organisations (notably in the context of legal aid, the legal professions) will 
be resistant to change because of their own closed communicative systems? and a 
set of ideologies and approaches to tasks which is not susceptible to ordinary 
regulatory change. Extended accountability and democtratised governance might 
provide a basis for weakening resistance to change through cooperation and shared 
ownership. 

The theoretical potential of extended accountability and democratised 
governance to promote a beneficial trade-off with the government granting 
improved accountability of government activity, and a democratisation of power, 
in return for fuller, 'truer' implementation of government policy is a tantalising 
one. It suggests a more fluid, adaptable regulatory system which successfully 
balances the needs of government and other stakeholders. Similarly, it suggests the 
potential to provide an antidote to the failures of, in particular, new public 
management controls. However, the strength of such claims needs to be tested 
against empirical evidence from contexts where such theories are being worked 
through, such as the continuing reform of the legal aid scheme. 


Three phases in legal aid 


From its inception in 1948, the legal aid scheme was set up as one of the pillars of 
the post-Beveridge welfare state. It created entitlements for legal aid and was 
designed to cover people regarded as poor or of small and moderate means. In 
effect, this meant a high level of entitlement across England and Wales which 
particularly emphasised those types of cases where lawyers normally represented 
private individual clients (ie family and criminal cases and, more latterly, civil 
litigation such as personal injury work). The scheme was administered by the 
solicitors’ professional body, the Law Society. All solicitors’ firms and barristers 
could carry out legal aid work and were paid on the basis of hourly rates with very 
little control over quality or cost. Proposals for a salaried service were rejected and, 
as a result, the scheme was firmly ‘judicare’ in nature; relying on private practice 
being paid on an hourly basis for work which the lawyers (not the administrators) 
controlled. During this period, the scheme grew steadily in size and cost, arguably 
as a result of the absence of significant cost control; supplier-induced inflation of 
cost and demand; and increases in complexity in law and procedure.”4 

It became clearer to successive governments that the ‘rule-of-law’ model which 
guaranteed citizens specific rights to legal aid was a weak tool for controlling costs 
and, in particular, for regulating the suppliers of legal aid services. 

The first moves to tackle this problem began in the late 1980s. Increases in the 
legal aid budget came to be seen as a crisis and the legal aid scheme began to move 
into its second phase. The then Conservative administration began re-shaping the 
legal aid scheme through the transfer of administrative responsibility for the 


21 Seen 14 above. i 

22 See, for example, P. Bourdieu, “The Force of Law: Toward a Sociology of the Juridical Field’ (1987) 
38 Hastings Law Journal 814. 

23 G. Bevan, ‘Has There Been Supplier-Induced Demand for Legal Aid? (1996) 15 Chil Justice 


Quarterly 99. 
24 D. Wall, ‘Legal Aid, Social Policy, and the Architecture of Criminal Justice: The Supplier Induced 
Inflation Thesis and Legal Aid Policy’ (1996) 23 Journal of Law and Society 549. 
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scheme to an executive non-governmental body, the Legal Aid Board. As costs 
began to rise, they also reduced entitlement to legal aid by, in particular, reducing 
the amount of income or capital which was needed to qualify applicants for 
entitlement. As this narrowing of the scheme accelerated, the poor and nearly poor 
were increasingly the only ones able to access legal aid.” 

Similarly, the Legal Aid Board began to experiment with methods of taking 
greater control over the work conducted under the legal aid scheme. This led, in 
particular, to greater control over price and the beginnings of control over quality. 
Fixed fees were developed for magistrates' criminal work and, more recently, 
control on costs has been strengthened by contracting for low level work of advice 
and assistance and complex and very expensive cases (such as medical negligence 
and group actions). The plan is for similar controls to be extended to the bulk of all 
work funded under the legal aid scheme. 

A parallel and important development was the development of legal aid 
franchising as a means of assuring quality. Through differential payment 
mechanisms, the Board encouraged (but did not require) solicitors' firms to 
submit to franchise quality standards which involved some of the recognised 
technologies of new public management. In particular, firms were expected to 
develop and document management systems which could be written down and 
audited. A process of inspecting the quality of work on individual files was also 
developed.?5 

Although, on balance, the majority of commentators, practitioners and advisers 
have broadly welcomed most aspects of the introduction of quality assurance into 
legal aid practices, the implications of these NPM methods of control have been 
criticised?’ and have undoubtedly contributed a significant bureaucracy to the 
management of legal aid services. In particular, it has been argued that quality 
assurance does not work as well as it ought to,75 that it presents a fundamental 
challenge to the profession's autonomy and that lawyers perceive a challenge to the 
very notion of professionalism.” Whilst the notions of professionalism may be 
more ideal or imagined than real, what is unarguable is that such controls have 
diminished self-regulation as the main means of regulating legal aid work. 

Another relevant aspect of the weakening of the professions' (solicitors and 
barristers') monopoly over legal aid was the introduction of the idea of competition 
within the market for legal aid funds. The franchising scheme provided a 
mechanism by which the board could quality assure providers who were not 
private-practice solicitor firms. In particular, franchising was a vehicle by which 


R Smith, Justice. Redressing the Balance (London: Legal Action Group, 1997) 23. 

See A. Sherr et al, The Quality Agenda, vols 1 & 2 (London: HMSO, 1994). 

See R Moorhead et al, Quality and Cost: Final Report on the Contracting of Civil, Non-Family 
Advice and Assistance Pilot (forthcoming); L. Bndges et al, Quality in Criminal Defence Services: A 
report on the evaluation of the Legal Aid Board's pilot project on the contracting of criminal advice 
and assistance (London: LSC, 2000); H. Sommeriad and D. Wall, Legally Aided Clients and Their 
Solicitors: qualitative perspectives on quality and legal aid (London: Law Society, 1999) and H. 
Sommeriad, ‘The implementation of quality initiatives and the New Public Management in the legal 
ald sector in England and Wales: bureancratisation, stratification and surveillance’ (1999) 6/3 
International Journal of the Legal Profession 311. 
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the Board could develop the involvement of the not-for-profit sector and, more 
specifically, enable them to fund not-for-profit agencies (such as advice centres) 
which did not necessarily have any solicitor or barrister caseworkers or managers 
employed within them. As a result of the development of a ‘quality floor’ the 
means of introducing alternative providers into the market for legal aid services 
was set. It also provided a foundation for introducing some of the economic 
incentives associated with contractualism: the profession knew it was not only 
likely to be competing within its boundaries but also with other organisations 
outside the profession. 

This period of ‘crisis’ continued through the 1990s, marked by an ongoing 
expansion in expenditure on legal aid. The Conservative administration and, more 
latterly, the New Labour administration made similar proposals for dealing with 
this expansion. In particular, both parties proposed capping the budget for civil 
legal aid and controlling expenditure within that budget by a system of contracts. 
This system went further than franchising and previous controls because it not only 
sought to control the unit cost of cases funded by the government,.it also sought to 
cover the number of cases which providers could take on. These proposals have 
now been enacted and implemented by the Access to Justice Act 1999 (the Act). At 
the same time, the Legal Aid Board has been reinvented as the Legal Services 
Commission (the Commission) with responsibility for administering two main 
schemes: the Criminal Defence Service and the Community Legal Service (the 
civil arm of the legal aid scheme). In the civil sphere, a particular conceptual 
change is the attempt to end entitlement for funding in civil cases and the 
replacement of entitlement with a scheme of prioritising cases and resources 
(rationing) as a way of meeting the needs of the general public within a limited 
budget. 

The ending of entitlement and the accompanying emphasis on rationing through 
need assessment places the Commission at the centre of a number of competing 
interests. It has developed a complex system of controls designed to meet its needs 
to manage and ration access to legal services through the legal aid scheme. In 
particular, the Commission needs to weigh up the needs of the justice system and 
the interests of the rule of law (broadly understood) as well as the interests of the 
taxpayer, suppliers and the applicants for funding from the commission. Similar 
tensions are apparent in the commission’s quality assurance role in potential trade- 
offs between maximum access and maximum quality. Having developed a 
system of preferred suppliers through franchising, the quality assurance 
mechanism is now applied by a system of exclusive contracts. On that basis, the 
Community Legal Service (in so far as it funds services) will operate through a 
system of contracts and, for the first time, has excluded significant numbers of law 
firms from the scheme. It now has the exclusive right to determine entry, or 
continued presence, in the market for legal aid services.?? 


31 Legal Services Commission, The Funding Code — TAA CA NE D 
Commission, 2000). 

32 See Shear et al, n 26 above. 

33 This has been criticised in some quarters for reducing the number of legal md outlets from about 
9,000 to about 5,000 and damaging access. This change has been defended on the basis that the 


are the ones who were doing tbe majority of the work and also were 
the providers who were of reliable quality. In many ways, it completes the logic of franchising and the 
emphasis on assurance. For concerns about access and, in particular, entry into the 
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This extension of contractual control is underlined by changes to the franchising 
quality-assurance mechanism. This has been developed and renamed as the Quality 
Mark.^ The quality mark extends control of quality by the LSC through an 
increasing emphasis on qualified supervision within law firms and agencies and the 
gaining of client views on service as part of the panoply of quality assurance 
measures adopted. It also, interestingly, is an attempt to broaden the application of 
quality assurance beyond suppliers funded by the Commission. In particular, 
through the development of the Community Legal Service and alliances with other 
funders in partnerships (see below), it is expected that local authorities and 
possibly even charitable funders will apply the quality mark to the services they 
fund. As a result, the quality mark represents an attempt to extend NPM controls of 
advice services beyond services funded under legal aid. The aim is for a single, 
national system of quality assurance for services, called Community Legal 
Services, but funded by a range of different funders. It could also mean that the 
exclusive control over entry into the market for legal aid services is de facto 
extended to social welfare advice services funded by other funders, such as local 
authorities and' even charities because of the gate-keeping role of the quality 
mark 35 

Contracting and the quality mark can thus be seen as a significant extension of 
NPM controls governing legal aid and similar advice schemes. There are further 
extensions of control which for completeness it is important to consider. In 
particular, the capping of the civil fund has meant a process of prioritising/ 
rationing must follow from that. The Commission has developed a formula for 
allocating funding to each region of the country. The allocation mechanism is 
based on a shift from an allocation based on historic spending patterns towards an 
allocation based on the concentration of income-support applicants in a particular 
area. An explicit aim is to move expenditure from high-spending regions to other 
regions where expenditure is lower than expected (based on the number of income- 
support claimants). 

Through this mechanism the Commission seeks to move away from a demand- 
led system (where work is funded on the basis of demand identified by law firms) 
to a planned system based on objective identification of legal need. Further, more 
detailed, statistically-based needs models, and a local consultation form the basis 
of allocating contracts within regions and to specific work categories (eg welfare 
benefits, debt, and housing). This is one of the mechanisms by which the 
Commission controls the rationing of resources. The second mechanism is the 
funding code. This is, in effect, a detailed merits test which applies to applications 
for funding of, in particular, civil litigation.” The funding code allocates particular 
priority to certain types of case (eg homelessness and domestic violence cases) and 
subjects cases to detailed merits and cost-benefit tests and enables the Commission 
to take its own budget into consideration in declining legal aid. 


34 Legal Aid Board, The Community Legal Service Quality Mark (London: Legal Aid Board, 1999). 

35 The logic of the quality mark suggests that the standard can be applied by as many funders as possible 
within so that it becomes a single recognised quality standard. Control over the content 
et ee ee qui a ique 
controversial at a local level, but in principal the Commission can delegate auditing of the standard to 
other bodies 

36 The broad approach to need assessment was widely consulted upon, has been subjected to some 
criticism, and is in the process of further change. T. Goriely, Assessing Need for Social Welfare 
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The extension of the quality mark and, in particular, contracting within a fixed 
budget on the basis of Commission-conducted needs assessments represents a 
significant extension of new public management controls on legal aid admini- 
stration. Potentially the quality mark enables control of how quality is defined and 
managed in individual suppliers, beyond the sphere of services the Commission 
funds. For CLS funded services, the Commission now controls (subject to 
directions from the Lord Chancellor) how much suppliers are paid, what services 
are priorities (and therefore gain funding in the first place), and how many cases 
can be taken on by each supplier.?? Thus the CLS is, currently at least, a high-water 
mark in terms of imposing new public management on the cost and quality of legal 
aid. 

This response to ‘crisis’ has been based on a scepticism of supplier self-interest 
and the need for greater regulatory control over the shape and direction of publicly 
funded legal services. A simultaneous, and in some ways contradictory develop- 
ment, has been the reinvention of legal aid as a community-based phenomenon. 
This has been attempted through the CLS partnerships. Here, NPM controls have 
been supplemented by an attempt to build a less sceptical role for self-interested 
suppliers which also seeks to employ an approach to planning and need assessment 
processes?? which has strong echoes of extended accountability and democratised 
governance. 


The third phase: CLSPs explained 

Community Legal Service partnerships have been developed to tackle the apparent 
fragmentation of funding and provision of legal advice and assistance in the legal 
sphere. Partnerships build on the recognition that, in addition to the Commission, a 
number of other bodies fund legal and advice services: in particular, many local 
authorities, some charities and the National Lottery Charities Board as well as 
some private organisations such as insurance companies and utility companies.4? 
Additionally, it is acknowledged that there are a wide range of different 
organisations beyond solicitors firms and mainstream advice agencies that provide 
advice or referral for legal and social welfare problems. As such, the CLSPs are an 
example of central government's attempt to join-up supply and funding of services 
to provide more coherent plans and get better value for money. 

The Commission's proposed approach to structuring CLSPs is set out in 
guidance.*! The aim of the Commission is to set up partnerships which are based 
either on particular units of local government: normally a shire authority (involving 
all relevant district councils and city authorities within the shire boundary) or 
unitary authority. Working with those local authorities and the Legal Services 
Commission, partnersbips will seek to engage at least one other funder of local 
services (such as a local charity or utility company) and two other providers of 
local legal services (such as a local law society or solicitor's firm specialising in 
legal aid work; a representative of not-for-profit agencies or a manager from a not- 


38 The Commission has only extended this level of control to certam areas of ‘controlled’ work (mainly 
civil advice and assistance cases at this stage). Criminal work is subject to a separate set of rules and 
draws on a separate fund. Probably for human nights (Art 6) reasons, the potential for controlling tbe 
number of cases taken on 1s more limited, and there is currently no cap on the number of criminal 
cases that a firm can take on 

39 Seen 2 above, and P. Pleasance et al, Local Legal Need Assessment (London: LSC, 2001). 

40 The latter are particularly interested in debt advice 

41 Legal Services Commission, Guidance and Information for Community Legal Service Partnerships, 
December 2000 (London: LSC, 2000) hereafter, Guidance for Partnerships. 
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for-profit agency in the locality); and, at least one ‘community organisation’ or 
user group.? This core, steering group, of participants will manage the policy of 
local partnerships. 

It is important to underline the fact that only the Legal Services Commission are 
obliged by statute to promote the partnerships. Local authority participation is 
voluntary although there are some incentives to participate.*? The result is that 
Community Legal Service partnerships will not necessarily be developed across 
the whole of the country although the LCD has targets for coverage. Partnerships 
are expected to assess need in their locality and, by identifying where need is not 
being matched by an appropriate level of supply, to identify priority needs in their 
local areas. The statistical tools which form the basis of such an analysis are mainly 
to be provided by the Commission.*^ As a result of the partnerships’ analysis, 
CLSPs are expected to develop annual strategies for the funding of priority areas of 
need. These strategies will not necessarily be binding on any of the funder 
participants and so such partnership strategies will have persuasive force only. In 
addition to their planning function, partnerships are also expected to develop 
referral networks between suppliers. This is to meet a concern that levels of referral 
and quality of referral between suppliers of legal services is poor.^5 An additional 
responsibility of the partnerships is community consultation. 

Because of their voluntariness, partnerships are, in some ways, quite informal 
arrangements which rely on local participants' enthusiasm and interests and their 
willingness and ability to cooperate. Given the complex of financial and political 
responsibilities, different systems of administration, different strategic agendas and 
so on, the relationships can be both difficult and creative.“6 The Legal Services 
Commission is devoting quite a considerable resource to the promotion and 
development of partnerships. The relationship between participants are to be 
formalised within concordats. The concordats are not legally binding documents 
although it is intended that they be signed by the main participants in partnerships. 
The Commission explains their role thus: 

None of these [concordats] are legally binding, or intended to tie partners’ hands. Rather, 

tbey serve to set out what partners will (and explicitly or by implication, will not) do 

together. A concordat encapsulates and establishes roles and relationships, and this is helpful 
in indicating the level of involvement and the ongoing nature of such involvement.4^? 


It can be seen, as a result, that partnerhips seek to work through an inclusive, but 
voluntary, framework and at a specifically local level. They have a wide remit to 
recommend local strategies and influence (but not control) funding decisions. They 
also seek to balance the interests of all the main stakeholders in the provision of 
publicly funded legal services: the funders, the suppliers and the clients. As such 
they represent an opportunity to examine the extent to which extended account- 
ability and democratised governance is, or can be realised, through a partnership- 
type mechanism. 


42 ibid, Annex A. 

43 Participation in a Community Legal Service partnership is relevant to local authorities 
e is ae eet 
Service partnerahip could do the work of the best value review for the local authority whilst also, 
possibly, reducing the resources they would need to devote to such a review. 

44 Seen 41 above, ch 3. 

47 Seen 41 above, ch 5, para 1. 
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Potential benefits of partnership 

The potential benefits of partnership were examined during a ‘pioneer’ phase 
which developed proposals for partnership through six ‘pioneer partners’ and 44 
associate pioneers. The outcome of this process is described in much greater detail 
elsewhere.*8 The pioneer experiment relied on the involvement of enthusiastic 
local authorities and other participants. Given the unusual, ‘path finding’ role of 
the pioneers, their experiences cannot necessarily be regarded as typical of the 
likely outcome for partnerships proper as they roll out nationally. Nevertheless, 
they do provide an interesting indication of the potential benefits of partnerships. 
As a result, it is worth outlining what pilot partnership participants perceived as the 
benefits of the Community Legal Services pioneer partnerships. 

In relation to funding, most participants saw partnerships as a.way of either 
increasing the amount of resource devoted to legal advice services or, at least, 
stabilising the funding for that resource. One of the principal reasons for making 
that claim was the way in which partnerships were able to raise the profile and 
status of legal advice services within the local authority and with other funders. 
Equally, there was a recognition amongst some participants that whilst partnerships 
could well operate to eke out extra resources and link in with other policy agendas. 
where resources might be more forthcoming (such as social exclusion) the headline 
budgets were set elsewhere as a result of either Treasury views on the Community 
Legal Service budget or local authority responses to their standard grant 
assessment. 

A second perceived outcome of partnerships was that they were a good vehicle 
for building cooperation between funders. At one level, this cooperation was very 
general Each funder came with quite different perspectives on what legal and 
advice services they were interested in and what the objectives of funding such 
services should be. The Legal Services Commission came with a strong emphasis 
on legal services to meet the needs of ‘eligible’ clients within the context of the 
Act. Local authorities were much more likely to see legal and advice services 
within the context of ‘welfare rights’ and economic regeneration. As a result, their 
emphasis was on certain types of advice (especially welfare benefits). The National 
Lottery Charities Board was more interested in developing community based 
projects and saw legal advice and assistance as but one part of a much broader 
community regeneration agenda. They were also more interested in innovation and 
were more able to take risks in the types of projects they funded than the Legal 
Services Commission and the local authority. 

In addition to different agendas, each funder also had a different set of policies 
and rules governing the way that they funded grants and their priorities. Partnership 
provided an opportunity for them to understand each other’s policies and to see 
how those approaches could fit together better in cooperating in the future. There 
were some specific examples of such cooperation taking place. In particular, 
funder partners were able to develop a coordinated approach to funding new 
projects. Equally, where one funder had to withdraw funding to a particular agency 
because of budget cuts, it was possible through the partnership relationship to 
ensure continuity of funding for that agency through one of the other funders 
stepping into the shoes of the previous funder. There is a danger here, though, that 
partnership facilitates the exit strategies of funders seeking to reduce funding. 

Cooperation between funders also occurred on issues of quality. Partnership 
provided the opportunity for partners to share information and opinions on the 


48 Seen I above. 
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quality of providers. This was seen as being particularly important where the 
funders were taking funding decisions on agencies which one or other funder had a 
particularly strong view about the (positive or negative) quality of a particular 
organisation. 

The final benefit was perceived as the partnership providing a mechanism for the 
better planning of legal and advice services across the locality. In particular, 
partnership was seen as a vehicle for dealing with two problems. The first was the 
absence of any strategic planning function in one or other of the funders. Some 
local authorities in particular had no real strategic plan for funding legal and advice 
services but had simply responded over the years to ad hoc applications for grants. 
As a result, there was a feeling that their strategic function had been missed in 
respect of legal advice services. Where funders all had strategic plans which were 
in some ways different, partnerships represented a vehicle for beginning to 
coordinate the plans towards a more unified plan for their area. As a result, it was 
possible for funders to see a process of negotiating common strategic aims and 
targeting their resources efficiently and effectively. 

Partnerships were not solely about the involvement and interest of funders. 
Suppliers and representatives of suppliers (from the solicitors and not-for-profit 
agency sector) were represented on most partnerships. An almost universal view 
amongst suppliers and funders in partnerships was that partnership had represented 
a useful vehicle for developing relationships with and between suppliers. It also 
enabled suppliers to engage with funders in detail and early in the planning and 
development stage of the Community Legal Service in their locality. 

There are a number of implications flowing from this for partners. In terms of 
relationships between suppliers, the partnership was an important vehicle for 
beginning the process of breaking down prejudices between suppliers. In 
particular, prejudices between the not-for-profit sector and the solicitor sector 
about quality of service and motivation were noticeable and were significantly 
weakened by the process of partnership. Partnership participants came to recognise 
each other’s professional expertise and shared goals in terms of providing legal 
services to the poor. This was important in two senses. The first was that it was a 
very necessary precursor to the design and establishment of referral systems 
between suppliers. As a result, such developing understanding might well have an 
important impact on Community Legal Services’ ability to provide ‘joined up 
service’ through a referral network. The second aspect was that through the process 
of involvement with each other the professional groupings may have begun a 
process of mutual respect building and understanding which strengthens their 
confidence and status as professionals at the local level. A related aspect was the 
perceived willingness of the different suppliers to recognise where they had been 
unwilling to do so before, that they had a particular role within a network of 
suppliers. In the context of le egal services, this began (it seems) a process of 
accepting a division of labour.‘ 


49 Particular concem in some partnerships was the initial unwillingness of certain organisations to 
recognise that they were either ‘generalist’ and should not take on heavy duty or specialist work or 


work to other providers in the scheme who, they were now aware, were better able to cope with those 
types of problems. This process of socialisation into a network and also a socialisation into a division 
of labour is something which a more command-and-control approach to managing the scheme might 
have difficulty m achieving smoothly. 
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A more long-term, possible benefit of partnerships was the potential, as a result of 
the different perspectives of funders and suppliers, for the Community Legal Service 
to broaden its horizons in terms of what its outcomes were likely to be and how it 
fitted in with other agendas. An area of particular interest was the developing interest 
in some partnerships of the relationships between legal advice and assistance services 
and health (especially in the area of welfare benefits). These synergies between 
different policy agendas might lead to a strengthening of understanding of the 
benefits of legal and advice services within the gamut of public services as a whole. 


CLSPs: A case study in extended governance 


From this account of public law theory and an empirical understanding of CLSPs it 
is possible to suggest three important roles for partnership: 


e Through engaging with key constituencies with relevant knowledge and 
legitimate interests in legal services, strategic decisions at a local level should 
be improved. This should be so because decisions are more appropriate (they 
take account of the best available information); legitimate (they take account 
of key interests); and accountable (the local nexus provides for greater 
influence over strategy and monitoring of its implementation). 

€ It establishes and builds trust between the competing interests of individual 
participants both vertically (between funders and suppliers) and horizontally 
(between different suppliers and funders) facilitating overall quality of 
service and implementation of strategy. 

e It enables a direct engagement between administrative, professional and other 
values. Whilst Morison talks of a ‘transformation of the self’ it is perhaps 
more accurate to speak of modest, cultural adjustments whereby each 
participant’s set of values is opened up to, and challenged by, the influence of 
others and new sets of values are negotiated to reflect a level of shared 
outlook. Potentially this allows for a reflexive transformation of different 
constituents roles and approaches to problems. 


It is important not to overemphasise the theoretical potential in partnership. 
Traditional power relationships and local politics will play an important part in 
deciding who reshapes whom and how much. Equally, the potential benefits of 
partnership identified above by participants accord with many of the theoretical 
benefits posited by theories of extended accountability and democratised 
governance. The partnership structure did engage a variety of funders with plural 
perspectives and varied funding roles, alongside suppliers in assessments of needs 
and priorities. Also, the partnerships should engage users or user representatives as 
the third of the opposed interests in taking rationing, or planning decisions. This 
has the potential to improve the legitimacy of such decisions. Accountability can 
be improved through active participation by the relevant constituencies and the 
engagement with detailed local knowledge of problems and solutions to legal 
service needs. As a result, local strategies should be more appropriate, and less 
dominated by the Commission's NPM controls. Similarly, local strategies should 
also be monitored locally by partnerships with a keener interest in their success. 


Professionalism and NPM controls reframed? 
Partnership engagement takes place within the context of greater competition for 
resources between organisations and an explicit process of rationing. This, 
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combined with the NPM approach to quality assurance, has led to questioning of 
the impact of new public management, competition and rationing on notions of 
professionalism.™ In this sense, the second-phase reforms of the regulatory State 
have prompted a process of professional grieving, as lawyers have lost control over 
quality, quantity and cost of their work. 

Partnership represents a partial antidote to this as an engagement with suppliers 
of legal and advice services which sends a clear signal as to the importance, 
legitimacy and influence of their views on such issues as ‘need’ and priorities. It is 
to an extent (but probably only to a limited extent) a way of seeking to redress the 
diminution of professional status which is brought about by new public 
management. Thus, having diminished the formal monopoly position of the 
solicitors' profession and reduced self regulation of quality, the approach of 
partnerships is to reframe the importance of professional perspectives on which 
services should be provided in a local area and how. Professional control has been 
replaced by professional influence. 

Similarly, partnership can be seen as an attempt to overcome the problem of 
what Morison described as 'enclosures'. Partnership provides a vehicle by which 
funders can break into and engage with the local and specialist knowledge which is 
traditionally shielded by professional groupings. Some funders put great store by 
this in the pioneer research.5! It enabled them to test out the quality and feasibility 
of new ideas and engage suppliers directly in the process of reform. 

Similarly, local development of referral networks requires that suppliers develop 
trust and reciprocal understandings about quality. As mentioned above, a particular 
difficulty here is a lack of trust and even mutual hostility between different sectors 
of suppliers, especially hostility between the not-for-profit sector and the solicitors’ 
profession. The pioneer process revealed a genuine weakening of prejudice 
between the two sectors, building of mutual respect for each other’s abilities and a 
recognition that they all had a public-service ethic. This process of socialisation is 
probably necessary to establish the necessary conditions for a referral system to 
work.*2 Jt also opened up the prospect of more qualitative and developmental 
processes into partnership arrangements (local feedback and, to a lesser extent, 
local common training being identified by some partnerships as precursors to 
genuinely functioning networks of local provision). Through trust building and 
informal feedback processes, quality assurance can be engendered through 
relationships in addition to the more inflexible techniques of NPM audits. Thus, 
referral systems fostered by the partnership should lead to exchange of feedback 
and ‘soft’ information about quality which will lead to suppliers correcting 
problems in their own services and shaping their services so that they fit better 
within the overall network. In this sense, the referral systems would operate as an 
informal feedback and checking mechanism on each other’s work or, put another 
way, a shared system of informal regulation. As a result, the development of trust 
and more informal, less bureaucratic means of satisfying suppliers that each fellow 
provider is of suitable quality to receive a referral, can also be seen as mitigating, 
but not supplanting, new public management controls on quality and any 
consequent degradation of professionalism. 

To this extent, partnership may be a way of reclaiming participants’ sense of 
professionalism and engagement with the power to control a particular service. 
However, this reframing of professionalism is on a different basis to that which 


50 Sommerlad, n 27 above. 
51 Seen 1 above, 38. 
52 Seen 1 above, ch 7. 
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would have taken place under a purely self-regulatory scheme. Professional values 
are mediated by the values of the funders and other participants. In this sense, 
professionalism or professional values are one set amongst many which negotiate 
the structuring and supply of services in any particular area. As a result, 
professional values engage in a reflexive process with funders and (possibly) 
consumers. 

The process of engagement on quality and strategy was apparent both between 
funders, between funders and suppliers, and between suppliers. In addition to the 
capacity to build trust, improve accountability and engender a more develop- 
mental, qualitative approach to quality issues, it suggests that partnership has the 
potential to shape the various ‘technologies of the self? which different participants 
adhere to. Thus, it was apparent that the funders engaged in a process which 
acknowledged the legitimacy and value of each other’s approaches to funding and 
sought to establish how their own approaches could adapt to each other (to align 
their strategic priorities and detailed rules) as well as recognising where their 
constituencies were independent, complementary or contradictory. The early part 
of the pioneer process was mostly taken up with the complex communication and 
adjustment of each participant to the other. This involved beginning to adopt a 
shared set of understandings and a language with which to approach the problem of 
understanding need and providing service in their local community. Similarly, 
some suppliers were acknowledging a sense of role and their integration into a 
system, whereas previously they had seen themselves as standing alone. It would 
be naive to suggest that competition over funding, the need to protect budgets, 
status disputes and more ad hoc political difficulties did not impinge on 
judgements and approaches to partnership, but participants were forced to 
acknowledge, engage with, and work within shared, broader strategic aims. 


The ambivalences of partnership 

Whilst acknowledging the potential benefits of partnership, it is also important to 
sound a more cautious note with regard to some of the potential drawbacks and 
ambivalences of partnership. These ambivalences suggest limits to the new public 
law theories. 

First amongst these are the considerable resource implications that partnership 
working has for participants. This is particularly true for local authorities who 
participate in many similar ‘joined-up’ initiatives particularly at senior levels in 
their organisation. The potential for such initiatives to become sources of strategic 
action, rather than mere talking shops, depends on the commitment of senior 
personnel, yet it is their resource which is generally already being spread thinly by 
trying to ‘join up’ everywhere else as well. The Commission has similar problems 
in trying to run partnerships through regional offices where the regional director 
must act through a team of staff devoted to partnerships. As a result, there is a 
significant risk that partnership participants will, because of resource constraints, 
seek to participate in partnership working at only a superficial level, if they 
participate at all. It requires significant political will and resources for 
organisations to move beyond paper partnerships to genuine joint working where 
the leading participants cede power or influence to others in the group. 

Similarly, whilst partnership may provide a mechanism for softening the impact 
of rationing and the quality assurance systems, it does not disguise that fact that 
control still firmly resides with the Commission and the other funders. Taken 
alongside the potential for partnership to change attitudes and approaches to legal 
aid service by a form of socialisation, this highlights an interesting problem for 
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non-governmental participants. Participating in partnership requires all 
participants to adopt a shared approach to the problems at hand (prioritising 
services and delivering those services in the locality). This requires a process of 
negotiation and, implicitly or explicitly, an acceptance by participants of certain 
assumptions about the way they work, issues that they can cover and the actions 
that they can take. Critics of the process will inevitably suggest that participants 
are being co-opted into a process of rationing which legitimates an illegitimate 
process.5? In an important sense, however, the process of socialisation and sharing 
common goals and languages could be seen as a form of culture management, 
where approval and participation are used as a means of governmental control. As 
a result, through the engagement of key stakeholders in a process of governance, 
government is able to effect greater social change than through more new public 
management approaches (such as budgets and contracting by themselves). This 
might be seen as part of a broader trend within the modernisation agenda by which 
New Labour seeks to use a range of regulatory techniques, including financial 
incentives, best value, and the uncertainty engendered by post-facto approval 
mechanisms, as means of bringing local government and other stakeholders into 
line with New Labour projects. 

There is, from the point of view of constitutional lawyers, an important dilemma 
if this description of culture management is accepted. On one level, it seems to 
suggest that the techniques and mixtures of regulation are becoming more 
sophisticated and possibly more effective in governing behaviour so that the 
regulated are more strongly shaped by the will of central government: in that sense 
the substantive aims of government are more likely to be achieved. As a result, 
extended and democratised governance may be more effective at managing 
change; potentially with increased legitimacy and accountability. Conversely, such 
approaches might be criticised for their lack of accountability. They could lead to 
too much control and power being contained by central government tempered only 
by semi-public networks of key stakeholders. In this sense, the ostensibly 
devolutionary nature of partnerships has a more centralising core. This can be seen 
with the quality mark in particular, but also in the need for participants to accept 
the central agenda of partnerships. Equally, and oppositely however, the 
devolutionary nature of partnerships and the strong variations in local authority 
approaches to funding legal advice services can be criticised for encouraging 
uneven coverage of legal services similar to the ‘treatment by postcode’ problems 
of the NHS. In this sense, the potential for partnerships to be accountable to 
national standards may be diminished. 

A related criticism of the culture management of partnership recognises its 
morally neutral, or relativist, nature. There is a danger that policy is judged on its 
‘joined-upness’ rather than its substantive impact. Put another way, the technology 
of partnership and cooperation does not answer the ‘for what’ question which will 
tell you what partnerships try to achieve. The government has sought to address 
this in part through the use of performance indictors.** Whilst recognising the 
‘morally neutral’ criticism, it is important to bear in mind that partnership seeks to 
bring together competing interests and engagement between those competing 
interests. It requires, not only that those outside government submit to and accept 
some of the government’s values, but also that the governmental bodies and, in 





53 Whilst there may be some uncomfortable truth in this assertion, a more pragmatic view would be to 
accept that rationing has, and probably always has been, a feature of the legal aid scheme. See R. 
Moorhead, ‘Rationing in the Eye of the Storm' (1998) 25 Journal of Law and Society 365—387. 

54 Seen] above. 
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particular, the funders within partnerships recognise and concede to other voices in 
the partnership process at least some of the time. Without that, partnerships will 
simply disintegrate. 

A more practical concern is being able to find out which structures and tech- 
niques produce the most appropriate balance of interests within the partnership. 
One of the particular difficulties for CLSPs was a way of engaging meaningfully 
with users and consumers.55 Thus one of the regulatory, and administrative 
dilemmas of extended accountability is how best to facilitate the involvement of 
those outside of government. This is partly a resource issue but also a technical 
question about how to best involve those who do not function within the 
frameworks of the main organisational stakeholders. Democratising the involve- 
ment of ordinary end-users of legal services is a considerable practical challenge. 

Finally, the extent to which funders actually will respond to the work of 
partnerships is an area which will need to be monitored closely. Ultimately, this will 
determine the extent to which partnerships remain viable. If funders do not cede 
genuine influence partnerships will fail. Similarly, the balancing of interests, 
monitoring of partnerships and questioning of their approaches need to keep in 
mind the potential for partnerships to be captured by one or other of the participants. 
Thus it is possible to conceive of suppliers or (more probably) funders dominating a 
particular partnership. In administrative and executive terms, the tools and 
resourcing of partnership is, for the present, almost wholly the responsibility of 
the Legal Services Commission. This is no criticism of the Commission; they are 
the only body required to promote CLSPs and they may be the only body able to 
resource the considerable work that is required to support partnership. However, 
they retain significant power. Partly this is because they are the main national 
funder of legal services. They also retain ownership of two further methods of 
control: the quality mark and the statistical models for need assessement. NPM 
controls and their political power underscore the whole exercise. 


Conclusions: regulation and new professional paradigms 


Legal aid, as with many other spheres of public service, has undergone significant 
changes through economic and new public management attempts at gaining greater 
control over service providers. Critics of these approaches point to the ways in 
which new public management limits, contradicts or decays traditional notions of 
professional self-regulation and fails to meet the main regulatory objective: the 
protection of quality. In legal aid, control has been achieved through far greater 
intervention in the governance of markets and the regulation of quality. As a result, 
the balance between intervention and self-regulation has swung sufficiently to 
suggest that the legal aid professionals’ self-regulatory status has been inverted: 
legal aid lawyers are now more regulated than self-regulated. 

Much of the newly-founded Community Legal Service rests on new public 
management controls. Conversely, partnerships can be seen as recognition of the 
inadequacy of such controls and the diminution of professionalism that results. 
They are also examples of a more familiar attempt to organise locally appropriate 
ways of delivering service.56 Partnership seeks to partially reclaim, or reconstitute, 
notions of professionalism lost to new public management, but on the basis of 


55 Seen above. 
56 See T. Daintith, "Tbe Techniques of Government’ in J. Jowell and D. Ohver, The Changing 
Constitution, (Oxford: Clarendon Prees, 1994). 
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inverted power relations. Under this model, legal professionals are prevented from 
controlling markets, but their role is important in local partnerships’ assessments of 
need and development of legal service strategies; similarly, quality is 
bureaucratically managed (through audit), but other ‘soft’ quality mechanisms 
are developed to assist with referrals. As a result, the inversion of professional 
power sought by NPM is accompanied by a fresh (and paradoxical) recognition of 
the importance of professional suppliers of service as agents of quality and 
strategy. Consequently attempts to build trust through the social and political 
relations of partnership are key to their success. 

Partnership suggests that extended accountability and democratised governance 
can provide a partial antidote to NPM regulation and, alongside that, an interesting 
mechanism for managing the relationship between professionals and the state. 
Partnership may devolve limited influence to local networks but also strengthen 
national agendas of value for money and quality. The ambivalences of partnership 
suggest, however, that there are considerable problems to be overcome in 
developing genuine joined-upness; ensuring transparency of decision-making; and 
bringing plural, independent influences to bear meaningfully on public policy. 
Similarly, were partnership to be a superficial process of going through the 
motions, then partnership would operate as a postmodern screen for co-opting the 
included in government decisions and weakening the voice of those excluded from 
participation. 

Yet, in partnership’s attempt to draw in fragmented organisations and values and 
create systems of governance linked into, but outside of, ‘government’ there is the 
potential to reframe strategic management of a public service and traditional 
notions of professionalism. As one local authority put it, ‘[T]he concept of we give 
[contracts] you deliver is not sustainable ... You cannot get the best out of 
organisations by giving them money and expecting them to jump through 
hoops ...’. For this funder, the governance of legal advice was travelling rapidly 
through three phases: ‘from being hands off and abdication, which is what the 
current [approach] is; to [a] franchised one which is very "contracts", a lot firmer; 
to one which says actually you have got to negotiate here, you have got to talk 
about this.’ Thus, whilst extended accountability and democratised governance can 
manifest themselves in partnership working, their success is contingent, not on the 
form of partnership itself, but on the willingness of the powerful participants (the 
funders) to cede influence to other stakeholders. If they do not do this, partnerships 
will wither and die or work only at a paper level. 

If powerful partnership participants do cede influence, there is the capacity for 
extended accountability and democratised governance to increase local account- 
ability and improve regulatory coherence. Through engaging with key constituen- 
cies with relevant knowledge and legitimate interests in strategic decisions about 
legal services at a local level, partnerships have the potential to take more 
appropriate, legitimate and accountable decisions about rationing resources and 
developing locally integrated services. Appropriate, because they can take account 
of the best available information. Legitimate, because they can take account of key 
interests. Accountable, because the local nexus provides for greater influence over 
strategy and monitoring of its implementation. Partnership may also be a vehicle 
for establishing and building trust between individual participants both vertically 
(between funders and suppliers) and horizontally (between different suppliers) 
facilitating quality of service and implementation of strategy. It enables a direct 
engagement between administrative, professional and other values. This can lead 
to a partial ‘transformation of the self? or cultural adjustment whereby each set of 
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values is opened up to, and challenged by, the influence of others and new sets of 
values are negotiated to reflect a level of shared outlook. Potentially this allows for 
a reflexive transformation of different constituent’s roles and approaches to 
problems and greater coherence in the regulatory system. 

Whilst it is fair to say that partnership seeks to build on notions of inclusivity, its 
approach is to reframe and soften, rather than challenge the orthodoxies of new 
public management. Similarly, whilst the harsh realities of rationing set the context 
for the CLS, it is important to acknowledge what Morison describes in another 
context as, *a wider project of renewing and invigorating democracy in those new 
structures and relationships that make a wider process of governance'.57 For the 
CLS, lawyers form part of 'the third sector as the organised vanguard of civil 
society,' but they do so on quite different terms from the traditional self-regulatory 
paradigm. Similarly, at least within the CLS, the beneficial effects of extended 
governance are circumscribed by the larger forces of power relationships and NPM 
technologies of control. 





57 See Morison, n 9 above. 
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Career Paths and Choices in a Highly Differentiated 
Profession: The Position of Newly Qualified Solicitors 


Andrew Boon*, Liz Duff** and Michael Shiner*** 


Differences in the working lives of solicitors have become increasingly marked in 
recent years. Growing numbers of lawyers are employed in the public and 
corporate sectors and, with the increasing size and wealth of City of London 
commercial firms, there are significant differences between these firms and those 
‘high-street’ firms that serve local communities. These differences impact on 
lawyers throughout training and beyond, both in terms of rites of passage into the 
profession and in conditions of employment. This research, the final stage in a 
longitudinal survey spanning the 1990s, combines quantitative and qualitative 
methods to explore the reactions of newly qualified solicitors to their work. 
Building on the project’s previous surveys, which charted the nature of 
disadvantage suffered by many prospective entrants to the legal profession, the 
research finds a large measure of satisfaction regarding careers. It also identifies 
causes for concern, including increasing specialisation in legal education and the 
potential separation of the intrinsic and extrinsic rewards of professional 
practice. 


The issue of membership, and hence access, is a central theme of the study of legal 
professions.! Since incorporation in the last century, inclusiveness was the key to 
the political strength of the Law Society.2 More recently the extension of this 
policy to women and ethnic minorities has been seen as socially desirable, either 
because it facilitates access to justice, or equal opportunities for individuals, or 
groups, or because it is believed that the legal profession should broadly reflect the 
composition of society at large.) Thus, while the promise of a fair society has 
raised issues of access and representation as matters of social and political concern 
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for all organisations,‘ it is a signal issue for professions. In fact, however, the 
profession’s ethical commitments to public service and to fairness, reflected in 
enlightened policies on these issues, are undermined by indirect discrimination in 
recruitment and retention decisions in firms of solicitors and chambers of 
barristers.5 Academic analysis reflects considerable ambivalence on these issues. 
Over the past decade there has been a growing willingness to accept the legitimacy 
of the elitist assumptions of recruiters and to shift responsibility for ‘the problem’, 
including the frustrated expectations of intending lawyers, to educational 
providers. This response is based, to a large extent, on the perception that too 
many law graduates are produced for the law jobs available, a consequence of a 
significant expansion in student numbers over the past thirty years. 

The liberalisation of university admissions criteria and of the law curriculum, 
particularly at the vocational stage, has produced a more diverse corpus of 
potential lawyers than might have been envisaged even a decade ago.’ The struggle 
of both branches of the legal profession to ensure that selection is free of bias is 
largely concealed in the meticulous data compiled by the profession, which tends 
to show increasing numbers of female and ethnic minority practitioners.? 
Academic literature, however, has warned of the risk of a continuing impact on 
access, and, significantly, on progression, of sex and gender,? race! and class.! 
The production of an ever larger and more heterogeneous graduate body in law has 
therefore more clearly delineated substantial barriers to entry that are resistant to 


4 For example, the Metropolitan Police, as a result of the Macpherson Report (The Stephen Lawrence 
Inquiry: Report of an Inquiry by Sir William Macpherson of Cluny (1999) Cm 4262-]), the Bntsh 
Broadcasting Association (see M. Wells, ‘Dyke race pledge on BBC jobs’ Guardian, 8 April 2000), 
and Marks and Spencer (The Independent 26 February 1999, 3) which produces a pack, Equal 
iced di opi 

5 For discussion of the ethical context of the employment relation seo generally A. Boon and J. 


Publishing, RU UR bs ir hea ogame Rages ami General Council of the Bar, Code 
of Conduct of the Bar of England and Wales (London: General Council of the Bar) (para 204.1 and 
Annex Q, Summary of the Equality Code for the Bar) and P. Thomas, 'Introduction' in Thomas (ibid) 
xiv et seq. The Bar's record is set oat in an unpublished analysis of the allocation of pupillage 
contracts which shows that it is easier for an Oxbndge graduate with a 2:2 to get a training contract 
than for a new university student with a first class degree (L. Twigg, Analysis of Combined 1998/ 
1999/2000 PACH statistics — we are grateful to the Education and Traming Committee of the General 
Council of the Bar for permission to cite this research). 

6 Thomas argues that the practice of selecting only from elite institutions may be promoted as ‘sound 
recruitment policies’ (n 5 above, at p xvi) while contributors to his volume on discriminating lawyers 
urge providers of legal education to examme their priorities in providing opportunities to part-time 
students (A.M. Francis and LW McDonald, ‘All Dressed Up and Nowhere to Go? Part-time Law 
Students and the Legal Profession’ in Thomas ibid.). 

7 N. Kibble, ‘Access to Legal Education and the Legal Professions m England’ in Dhavan et al, n 1 
above 

8 See, eg, B. Cole, Trends in the Solicitors’ Profession: Annual Statistical Report 1999 (London: The 
Law Society, 2000), but see B. Cole and J. Sidaway, ‘Job’s Worth’ (1996) Gazette, 93/40 October 

9 E. Skordaki, ‘Glass slippers and glass ceilings: women ın the legal profession’ (1996) International 
Journal of the Legal Profession 7; H. Sommeriad, "The Myth of Femimsation: women and cultural 
change in the legal profession’ (1994) 1 International Journal of the Legal Profession 31. 

10 In relation to barristers see the Barrow Report (Final Report of the Committee of Inquiry into Equal 

ies on the Bar Vocational Report, Equal Opportunities at the Inns of Court School of Law 
(1994); J. Shapland and A. Sorsby, Starting Practice: Work and Training at the Junior Bar (Sheffield: 
Institute for the Study of the Legal Profession, 1995). 

11 In relation to solicitors see T Gonely and T. Williams, The Impact of the New Training Scheme 

(London: The Law Society, 1996). 
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policy initiatives. These barriers become more significant with each stage of 
education and training and appear almost insurmountable around elite sectors of 
the profession where financial rewards are the greatest. The problem is exacerbated 
by specific factors, such as the time taken to establish a practice at the Bar and the 
exponential growth of large, commercially orientated solicitors’ firms which 
dominate the market in training opportunities.!2 

The research on which this article is based offers significant new insights into 
these issues. Over six separate surveys, the Entry to the Legal Profession Project 
comprised a longitudinal study of a cohort of students as it passed through the 
initial and vocational stages of legal education, including apprenticeship, through 
to employment as fully-fledged lawyers. The cohort comprised half of the 
undergraduate law students in England and Wales, and a complete year of non-law 
graduates undertaking conversion courses (referred to collectively as the Common 
Professional Entrance ‘CPE’), into the early stages of practice. This article 
analyses data from the sixth and final survey, and builds on the conclusions of 
previous surveys. The main focus of earlier surveys was the recruitment decisions 
of firms and chambers in relation to the members of the cohort. The sixth survey is 
also concerned with these decisions but from the perspective of the consequences 
for the surviving members of the cohort, particularly in terms of their experience, 
their mobility, their satisfaction and their future prospects. Some important issues 
for legal professionalism are also indicated, including the significance for 
intending professionals of specialisation among firms and the fragmentation of 
the legal profession. The conclusion considers these issues and the implications of 
the findings for legal education and for recruitment to, and retention within, the 
profession. 


Methodology 


The undergraduates included in the survey were second-year students admitted in 
1990 and due to graduate in 1993, around 3,000 students. This group was selected 
from twenty-nine ‘Oxbridge’ colleges and thirty-one red-brick, post-1942 and 
modern universities. In the second survey all of the students studying for the CPE 
were added to the sample.!3 Thus, by the time of the third survey, a cohort of some 
four thousand law-degree and CPE students were encompassed by the research. 
They had, typically, completed their vocational training and were engaged in the 
early stage of traineeship or pupillage.!^ The fourth survey revealed that around 
half of respondents had commenced ‘apprenticeship’ with a firm or chambers.!5 By 
the fifth survey the cohort survivors were spread across the different stages of 
training, with the ‘lead group’ at the end of their two-year training contract or in 


12 See further J. Flood, ‘Megalaw in the U.K.: Professionalism or Corporatism? A Preliminary Report 
(1989) 64 Indiana Law Journal 569; R.G. Lee, ‘From Profession to Business: The Rise and Rise of 
the City Law Firm’ ın P. Thomas (ed), Tomorrow's Lawyers (Oxford: Basil Blackwell Ltd., 1992); 
Boon and Levin, n 5 above, ch 2; G. Hanlon, ‘A Profession in Transition? — Lawyers, The Market and 
Significant Others’ (1997) 60 MLR 799. 

13 Both of these stages were dealt with in one report, D. operi e UE The 
Law Student Cohort Study Years 1 and 2 (London: The Law Society, 1 

14 M. Shiner and T. Newburn, Entry Into the Legal Professions: The Lov Sadent Chan Study Yeas 
(London: The Law Society, 1995). 

15 M. Shiner, Entry Into the Legal Professions: The Law Student Cohort Study Year 4 (London: The Law 
Society, 1997). 
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the early stages of post-qualification employment.!6 These surveys are important in 
terms of the context of the sixth survey since they determined the sample and 
provided additional data important to our analysis.!7 

Research for the sixth survey!5 was carried out during 1999 when most of the cohort 
had been qualified for over two years. A questionnaire was sent to 3,258 of the original 
sample responding to at least one of the three preceding surveys. Five different formats 
were used to distinguish between solicitors, barristers and members of the cohort not 
in practice, and between the different stages reached by solicitors and intending 
solicitors!? and the questions were adapted to reflect the changing circumstances of the 
cohort. À response rate of nearly 50 per cent left the cohort standing over one thousand 
five hundred strong.” The discussion here is mainly confined to qualified solicitors, 
the most numerous group in the cohort?! and to the ‘lead group’, those who had 
progressed without interruption, who are now established in practice. 

Broad distinctions are drawn between solicitors employed in three sectors, 
industrial and commercial (‘employed sector’), public service (‘public sector’) and 
private practice (‘private sector’). 10 per cent of the qualified solicitors responding 
were in the first two sectors, comprising local government, the CPS or the 
Magistrates’ Court Service, in commercial or industrial companies,” law centres 
or legal advice centres** and other types of organisation,» and 90 per cent were in 
the private sector.” Private practice firms were further subdivided and a revised 
typology of these firms was developed. High-street firms include firms described by 
respondents as high-street and/or legal aid firms.?’ This category was divided into 
four; sole practitioners, small, medium and large.”8 City firms were defined by a 
minimum of 26 partners and their location in the City of London. Large provincial 
firms were defined by 26 partners or more and a location outside of the City of 
London. Niche/specialist firms were defined by 25 partners or fewer and the fact that 
they were not high-street firms or legal aid firms. ‘Other firms’ are those not fitting 
any of these categories. The distribution of respondents to the questionnaire in 
private practice is set out in Figure 1. 


16 M. Shiner, Entry Into the Legal Professions: The Law Student Cohort Study Year 5 (London: The Law 


17 For some purposes, eg starting salaries, data from the fifth survey were used. For a more detailed 
summary of the first five surveys see M. Shiner ‘Young, Gifted and Blocked! Entry to the Solicitors’ 
Profession’ ın Thomas, n 5 above. 

18 E. Duff, M. Shiner, A. Boon, and A Whyte, Entry Into the Legal Professions. The Law Student 
Cohort Study Year 6 (London: The Law Society, 2000). 

19 Including those who had finished the Legal Practice Course and were looking for a traumng contract, 
those in training or who had completed it and were looking for their first job and those who had 
finished their traning contract and were employed as solicitors. 

20 Two reminders were sent and a telephone survey conducted after two months. The response rate 
declined since 73 per cent responded to the third survey. Some groups (eg overseas students) were 
omitted because of poor response rates m previous surveys. 

21 N «859. 


26 Destinations data were taken from the fifth and sixth surveys, updated as appropriate. These data 
include a small number who had arranged a position, but had not started in a sector. 

27 The distinction between high-street and legal aid firms was blurred in previous surveys. For example, 
in the fifth survey, 73 per cent of tramees who described thear firm as a legal aid firm also described it 
as a high-street firm. 

28 Firms with four partners or fewer are ‘small’, those with between five and ten partners are ‘medium’ 
and those with between 11 and 25 partners are ‘large’. 
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Figure 1: Distribution of respondent solicitors in private practice (percentages) 
High street: sole 
practitioner 
7% 







High street: small 


14% 
Large provincial High street: medium 
23% 9% 
High street: large 


City 
25% 6% 


Multivariate analysis was used in relation to some categories of data, for 
example, in order to indicate which of a number of variables were significant i.e. 
likely to be true for the population as a whole.” Thus, it was possible to indicate 
whether possession of a particular qualification, a CPE or law degree, or degree 
classification, was most important in determining a given outcome, for example, 
being offered a job on qualification. Additionally, respondents answered questions 
relating to their satisfaction with progress, experience, support and income. These 
more subjective data are treated with caution, particularly in relation to discrimina- 
tion, harassment and bullying, which categories were not defined in the question- 
naire.* The study also involved a qualitative study comprising in-depth interviews 
with 15 respondents from the lead group of solicitors in private practice, selected so 
to reflect the range of firms, geographical locations, and the sex and ethnicity of 
entrants. Interviews were unstructured and were tape-recorded and fully 
transcribed. Extended treatment of these data is not possible here, but pertinent 
extracts from some interviews are used to provide texture to the statistical findings. 


Opportunity and choice 


Previous surveys noted various factors influencing selection for the profession. In 
the early stages of training and qualification sex is not a significant factor,?! but 
segmentation on grounds of ethnicity and class begins immediately. Advantage and 
disadvantage are therefore systemic factors in selection for the profession. Work 








29 The effect of a given variable, such as sex, is isolated by taking account of, or holding constant, other 
relevant factors (such as qualifications, ethnicity, type of scbool and university attended). This permits 
comparisons between individuals identical in terms of other variables, such as qualifications and age. 

30 Definitions are available (see for example the Sex Discrimination Act (1975) ss 1-6, the Race 
Relations Act (1976) ss 1-10 and the Protection from Harassment Act (1997) s 1(2) and s 8). 
However, the difficulty of using statutory definitions (including the elucidation of precedent) in 
surveys, and a desire to capture the subjective element, dictated our approach. Purther, it will be noted 
that the marginality of the subjective element is a substantial criticism of current approaches to 
dealing with discrimination and harassment (see G. Monti, ‘A reasonable woman standard in sexual 
Pan MN (1999) 19 Legal Studies 552). 

31 Female candidates were only slightly less successful in securing training contracts ie 70 per cent of 
women compared with 75 per cent of men received an offer of a training contract. 
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placements play a key role in selection for traineeship, particularly in City firms 
and large provincial firms, thus prejudicing those who are unable to work for free 
during vacations.?? Lack of finance also prevents many potential applicants from 
accepting places on the Legal Practice Course (the LPC), the solicitors’ vocational 
course, or the Bar Vocational Course (the BVC), the Bar's equivalent.?? 
Sponsorship during the Legal Practice Course was offered by wealthy firms, 
mainly those in the City, to applicants who took the CPE, studied at Oxbridge and/ 
or The College of Law. Multivariate analysis suggests that membership of an 
ethnic minority group or a family where neither parent had a degree or a 
professional qualification, significantly reduces the chances of receiving an offer 
of a training contract™ and of receiving an early offer.5 What is the impact of 
these factors on professional demographics once aspiring solicitors have qualified? 
The sixth survey found those surviving the attrition of initial selection in a strong 
position. Those completing a training contract were virtually guaranteed suitable 
employment% and 62 per cent of solicitors qualified for more than two years?” 
remained with the firm or organisation in which they had trained. 
surprisingly, given earlier findings, ethnicity was not a significant factor here.*8 
Indeed, there was no real evidence of disadvantage, or inequality in the allocation 
of jobs,°9 or in initial and medium-term rates of retention of solicitors among those 
completing their training.” Some differences did emerge, however. Graduates 


32 See n 13, n 15 and n 10 above. 

33 SL pus ceu foro retponden us E Wise Gov ao opus Ub oso ose Rd SÉ nee sauf 
those who had received, but not taken up, an offer of an LPC place, had not done so, in part at least, 
for reasons of finance (n 14 above). 

34 For a ‘typical’ candidate, being female reduced the probability of receiving an early affer of a training 
contract from 0.34 to 0.30, whereas 1t reduced from 0.30 to 0.17 for ethnic minority candidates and 
from 0.30 to 0.24 respectively for those from non-professional families. 

35 Biases were identified on tho basis of multivariste analysis. 

36 93 per cent of those completing a training contract were working as a qualified solicitor. A further 3 
per cent had either arranged or had been working 1n such a position Thus, only 3 per cent of newly 
qualified solicitors had not been offered a job. 

37 The time frame used for this analysis was based on the dates that respondents started work (both as a 
trainee and qualified solicitor), assuming a two-year training contract and contmuous subsequent 
employment. In the mxth survey 523 respondents had more than two years post-qualification 
experience (504 or 96 per cent of these respondents were in their third year of their post-qualification 
careers) compared with 311 who were in the first year of work after having qualified and 231 who 
were in the second year of post-qualificanion work. These figures are based on unweighted data. 

38 Indeed, a greater proportion of ethnic minority solicitors than white solicitors stayed 1n the same firm 
or organisahon (66 per cent compared with 61 per cent) but it is unclear whether this reflected 
satisfaction with their current job or lack of choice. Ethnic minority candidates were leas likely than 
white candidates to state that they had changed job because of the type of work that was available to 
them (2 per cent compared with 13 per cent). They were, however, also less likely to say they had 
moved because they had received a more attractive offer (none had done so compared with 12 per 
cent of white candidates). 

39 Tbe ease with which candidates negotiated the transition from trainee to qualified solicitor did not 


according to type of education (law degree or CPE) or type of institution they had attended to study 
their degree, CPE or LPC course. 

40 Using data from the fifth and sixth surveys from candidates who had completed a training contract 
during the previous twelve months, the initial rate considered patterns of employment during the 
twelve months after qualification. This showed that 74 per cent of those who had wanted to stay in the 
same firm or organisation did so. The medium-term rate focused on patterns of employment once 
respondents had moved beyond the second year of their post-qualificaton careers. There was no 
suggestion that either initial or medium-term retention rates varied across the different sectors of the 
profession, nor was there evidence of variation within high street practice according to the size of 
firm. 
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Table 1: Retention rates by type of private practice firm 





High City Large Niche/ 
street provincial Specialist 
% a 96 n % A 96 n 
Initial retention rate* 60 290 73 168 63 94 56 91 
Medium-term retention rate* 34 172 49 101 48 59 35. 55 





**pz.0] "p-«.05 ™ not significant. 


from the College of Law were more likely to be retained by the firm with which 
they trained than students studying the Legal Practice Course at new universities.*! 
This may be explained by the initial destinations of students from these institutions 
and the significantly different rates of retention between types of firm. The College 
of Law was, at the time of the survey, one of the preferred institutions for students 
receiving sponsorship, typically by City firms.* Table 1 suggests that trainees are 
more likely to remain in City and large provincial firms, both initially? and in the 
medium term,“ than trainees with high-street and niche firms. The relationship 
between certain kinds of institution, investment by firms through sponsorship and 
retention on completion of training is therefore strong. 

Given relatively high rates of retention in firms it is not surprising that there was 
a low level of mobility between sectors and types of firm. Although the sixth 
survey suggests that movement between firms may begin to accelerate after the 
two-year milestone, high levels of retention ensure that there is a strong 
relationship between the distribution of entrants across the profession and the 
distribution of training contracts. 

Across the cohort generally, the most common areas of practice were business 
and commercial affairs^ In mainstream areas, residential conveyancing or family 
for example, the relationship between training experience and post-qualification 
work is strong. It is also reasonably strong in more esoteric areas, such as 


41 Graduates LPC at the College of Law were more likely to stay at their training firm than were those 
who had attended a new university (66 per cent compared with 56 per cent). Figures have not been 
given for old universities becanse of the small number that studied the LPC at such an institution 
(n— 11) The same applies to the CPE (n = 36). Similarly, CPE students at the College of Law were 
more likely to be retained by the firm or organisation with which they trained compared with of those 
who studied at a new university (66 per cent to 52 per cent). This difference narrowly failed to attain 
statistical significance (p = 0.052). 

42 Following completion of the survey some of the largest City firms announced their wish to establish a 
‘City LPC’ based in the Law Schools at Nottingham Trent University, the Oxford Institute of Legal 
Practice and BPP Law School, a private provider. This may well end the College of Law's record of 
furnishing elite firms with tramess. 

43 Only 6 per cent of solicitors who had trained in City firms moved because they had not been offered a 
Job compared with 13 per cent each in high-street practice and large provincial firms and 19 per cent 
in niche/specialist firms. 

Ba a bce e post-qualification, nearly half of those who had trained in a City firms or 
large provincial firms remained with the same firm compared with about a third of those who had 
trained in high street practice or niche/specialist firms. 

45 93 per cent remained within the broad sector of the profession m which they trained, 77 per cent of 
those trained in private practice continued to work in the same type of firm and 80 per cent of those 
trained in the high street stayed with a firm of the same size. 

46 These were followed by personal injury, accident and medical negligence and family, matrimonial, 
childcare and wardship. The lowest levels were found in human nghts and personal financial 
management and advice. 
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International Law.4 Work profiles vary markedly according to sector and type of 
firm. Those employed in commercial or industrial companies as solicitors have 
high levels of involvement in commercial property, business and commercial 
affairs and, to a lesser extent, employment law and EC or international Jaw.‘ In 
central or local government, the CPS or the Magistrates Court Service there are 
high levels of involvement in family, matrimonial, childcare and wardship, per- 
sonal injury, crime, welfare benefits and consumer law‘? and, to a lesser extent, in 
housing, landlord and tenant, residential conveyancing and probate, wills and 
trusts. 

In private practice, where 90 per cent of solicitors in the cohort work, patterns of 
work varied markedly, particularly between high-street practice and City firms. In 
high-street firms there were high levels of involvement in family, matrimonial, 
childcare and wardship, personal injury, crime, welfare benefits and consumer law 
with the highest concentration in small firms.5! Other personal plight work was 
also significant in the profiles of high street firms.*? Across the range of high-street 
firms, relatively few solicitors worked in commercial property, business and 
commercial affairs, whereas 66 per cent of City solicitors worked in these areas 
and 56 per cent had them as a main focus of their work. 

Although the recruitment decisions of firms are an important contribution to 
shaping the profession it would be wrong to conclude that entrants' decisions are 
irrelevant. There were indications that solicitors preferred to remain in the sector or 
kind of firm in which they trained. This was supported by the qualitative survey, 
which found that many participants had well-grounded reasons for their earlier 
career decisions, often involving a compromise between the extrinsic and intrinsic 
rewards of professional life. A City lawyer said: 

T've always known I wanted to do commercial work. I’m not interested in helping people to 

be honest, it’s not me. I'm more interested in solving business problems without the 

emotions involved ... Let's be honest, a lot of the reason I do this job is for the money. You 
get well paid, but at the end of the day it's much more interesting than doing a trading City 
job, it's much more interesting than that. 
In contrast, a solicitor working in a high-street firm emphasised the importance of 
the kind of work undertaken in her choice of firm: 








47 Of those who worked in bousing, landlord and tenant, residential conveyancing or probate wills and 
trusts, 95 per cent had worked in these areas as a trainee. Similar relationships between pre- and post- 


injury, crime, welfare benefits and consumer law (93 per cent) and commercial property, business and 
commercial affairs (92 per cent). They were somewhat lower for employment law (81 per cent), 
personal bankruptcy, insolvency and debt (66 per cent) and European Community (EC) or 
international law (63 per cent). Numbers working in personal financial management and human rights 
were too small to be meamngful. 

48 76 per cent, 40 per cent and 37 per cent respectively worked in these areas. 

49 62 per cent. 

50 27 per cent. 

51 80 per cent of ngh-street solicitors were working 1n these areas and, for 75 per cent, they constituted a 


in family, matrimonial, childcare and wardship, personal injury, crime, welfare benefits and consumer 
law and for 81 per cent they constituted a main focus of their work. For those in medium-sized firms 
the respective figures were 71 and 69 per cent and for those 1n large firms they were 69 and 63 per 
cent. 

52 Housing, landlord and tenant, residential conveyancing and probate, wills and trusts were also impor- 
tant areas with 52 per cent working in these areas and 28 per cent having them as their main focus. 
53 A broadly similar pattern was evident in relation to European Community and international law. 14 
per cent of City solicitors worked in these areas and for 5 per cent they constituted a mam focus of 

ther work. 
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Because I didn’t go to university until I was 35, I wasn’t looking for a career path and 
fighting my way up the greasy pole. It was a job I wanted to do. I’m not commercially 
Ripdel figures doa vinberestinie. wiediey docet e pattculuriy- mine vaib ate Nort fu actually 
where I wanted to be ... I wanted to do the work of a solicitor. I didn't want to be a manager, 
I didn’t want to be setting up my own firm, I didn't want to be a business-person. I wanted to 
do the work. 


Only 16 per cent of respondents wanted to move to a different employer on 
qualifying. A larger number, including those who had not received an offer from 


the training firm, moved within a year of qualifying. Their reasons for doing so are 
set out in Table 2. 


Table 2: Reasons given by qualified solicitors for changing jobs in the year after they 
completed their training (percentages)?4 





As a % of those in As a % of those who 
the first year of work changed jobs in the 
after completing year after completing 





their training their training 
To work in a different type of firm/organisation 12 33 
Training firm/organisation did not offer job 12 33 
To find more interesting work 12 32 
Received another offer 11 31 
For higher salary 10 27 
Was unhappy with treatment as trainee 10 26 
To move to a different part of the country 8 21 
Did not fit into the training firm/organisation 4 10 
A 685 251 


Relatively few of those who had wanted a change, however, managed to arrange 
a position in their preferred type of firm or organisation. Only 12 per cent of those 
who had wanted to move to a different sector of the profession succeeded. 
Movement between sectors became more pronounced over the timeframe of the 
three years post-qualification.55 The most significant movement was from the 
public sector to the private. 20 per cent of employed solicitors moved into private 
practice after qualifying yet only 6 per cent moved in the opposite direction. This 
may be explained by tbe fact that pay and benefits, considered below, are often 
better for trainees in the public sector but, post qualification, this situation is 
reversed. 

The proportion that continued to work in the same type of firm varied from 83 
per cent for City firms to 59 per cent for niche/specialist firms (see Table 3). 

Table 3 shows little interchange between City and high-street firms, but more 
movement between niche/specialist firms to City firms and large provincial firms. 
Those trained in high-street practice frequently desired a move to a larger high- 


54 The analysis presented in this table was based on responses from those who had completed a training 
contract in the year leading up to the fifth or sixth surveys. Respondents could select more than one 


option. 

55 39 per cent of the respondents who had been m qualified work for an average of two and a half years 
continued with the firm or organisation in which they had trained. Of the remainder, 16 per cent had 
not changed jobs since qualifying and 61 per cent hed changed jobs once, leaving 23 per cent who had 
changed jobs more often than this. 
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Table 3: Movement between types of private practice firm™ (percentages) 
Type of firm arranged job as qualified solicitor with. . . 
High-street City Large provincial Niche/Specialist n 








Type of firm trained with. ..** 


High-street 80 $ 10 6 368 
City 2 83 8 7 213 
Large provincial 10 8 76 4 137 
Niche/specialist 5 15 18 59 114 
**p=<.01 *p-«.05 "not significant 832 


street firm” and salary tended to be an important stimulus for those in high-street 
firms seeking a move.55 But the higher salaries paid by City and large provincial 
firms did not lead to an overwhelming preference for these firms. Indeed, private 
practitioners seeking a move rarely wanted to move to a different type of firm. 
Although, particularly in high-street firms, experience as a trainee was an 
important factor in a decision to move,© type of work was the most important 
consideration.®! Thus, a lawyer in a large provincial firm explained: 


As I was coming to the end of the training contract, I realised that I wanted to specialise in 
employment law. The firm wasn't big enough to accommodate me, and at that stage anyway 
I was looking just to go up a rung or two on the, up the ladder ... In terms of firms and also 
attitude and ethos and everything else. 


Another factor in the desire to change firm may be the difficulty some solicitors 
had in securing a training contract, leading some participants to accept positions 
they would not otherwise have considered. Qualification offered an opportunity to 
re-establish a chosen career path as well as to address issues of specialisation, 
salary and geographical relocation. A solicitor who had trained in a high-street firm 
and then moved to a provincial commercial firm and then to a City firm, said: 


It was so difficult [to get a training contract], it was beyond belief ... I had to take what I 
could get, and I think I wrote off in the end to well over a hundred firms ... It worked out 
well: because it was quite a small firm I got a lot of, a lot of experience and a lot of 
responsibility ... I did six months of matrimonial, six months’ commercial litigation and 
then twelve months of commercial property work ... And I qualified there, and they offered 
me a non-contentious job doing company commercial and commercial property work. I 
stuck at that for about a month and just knew that it wasn’t for me. 


The transition from high-street firm to City firm made by this participant, a 








56 Figures for ‘other’ firms have not been given. 

57 33 per cent had indicated such a desire with 85 per cent of these seeking a move to a bigger firm. 

58 Only 2 per cent of those who trained in the City identified their salary as an important factor in their 
decision to switch firms. 14 per cent of those from high street practice, 10 per cent of those from large 
provincial firms and 13 per cent of those from niche/specialist firms identified salary as the reason for 


moving. 

39 In previous surveys respondents who were working as trainee solicitor were asked about ther 
preferences in relation to post-qualification work From their answers it was possible to identify 
strong interests from moderate, weak and no interest (n 16 above). The figures quoted here refer to the 
proportion of the, then, trainee solicitors whose preferred option(s) did not include the type of firm or 

in which they were working. 

60 17 pex cent of those who trained 1n small firms indicated that their previous treatment was at least part 
of the reason for moving compared with 10 per cent of those from large high-street firms 

61 Although men were more likely to identify type of work as a consideration in their decision to switch 
jobs (16 per cent compared with 9 per cent of women). 
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white male from a professional background, is uncommon. Usually, the knowledge 
and technical skills acquired during training and the period immediately post- 
qualification are highly specific and make such moves impracticable. These 
barriers can even begin to be erected at the vocational stage when sponsorship by 
firms imposes subtle pressure on entrants to study subjects relevant to the sponsor’s 
area of work. A solicitor who had been sponsored by a commercial firm said: 


if you end up doing criminal litigation, you might be wasting your time because ... you're 
not going to do anything here so why do it? So ... there was a bit of pressure but ... they 
didn't say, “You have to do this and that”. 


Mobility between sectors and firms may also be inhibited by appointment pro- 
cedures. Analysing the experience of solicitors who had completed their training in 
the previous twelve months& revealed the relative informality of these processes. 
In part this reflects the considerable extent to which firms and organisations 
retained their trainees. 

Newly qualified solicitors moving to a new employer were nearly ten times more 
likely than trainees remaining with their firm to have made a formal application or 
attended an interview. Nevertheless, as Table 4 illustrates, the process is often 
relatively informal. 

The rate at which newly qualified solicitors moving to a new employer were 
required to apply formally and attend interviews did not vary according to whether 
or not they were private practitioners.“ Existing contacts played a prominent role 
in moving between firms irrespective of sector and type of firm. A woman in a 
high-street firm recounted that: 


I rang the agents just out of interest for the job spec really, and they said ‘Oh dear, we're 
interviewing this afternoon. Can you be there at 5 o'clock?' I had an interview, didn't get the 
job, in fact a friend of mine got it, and then a few months later they rang me and said, 'Are 
you still interested, because we've got something at [name of place] and we'd like you to 
come.’ So that’s how it worked. 


This woman's experience also reflects the fact that the most common medium of 
introduction was a recruitment consultant, rather than an advertisement, and this 


62 The time frame used for this analysis was estimated on the basis of the date that respondents started 
work as a trainee. It was assumed that the training contract covered a period of two years. Subsequent 
changes of employment were analysed using a fariy homogenous group almost all of which had, for 
example, taken the LPC in the academic year 1993-94 (97 per cent of those included ın each set of 
analysis had done so). Sumilarly, the vast majority of relevant respondents had started work as a 
qualified solicitor during the period September 1996 to September 1997. 

63 Analysis showed that only 18 per cent had responded to a job advert, only 25 per cent had submitted 
essay qual ier a dall eae tnd tmu ENEE 

64 Nevertheless, those in private practice were more likely to have secured a job without responding to 
an advert (63 per cent compared with 7 per cent) and without submitting an application focm (73 per 
cent compered with 18 per cent). This varied between types of firm. For example, 85 per cent 
arranged a job without responding to an advert in large provincial firms compared with 81 per cent in 
City firms, 56 per cent in niche/specialist firms and 48 per cent in high-street practice. 

65 28 per cent of newly qualified solicitors who switched to a new employer had either known someone 
in that firm or organisation or had had some kind of prior professional contact with them. 19 per cent 
had known someone in that firm or organisation and 16 per cent had had some kind of prior 
professional contact. This business or professional contact often arose during training (for 66 per cent) 
although, for some, it was made earlier during work experience (18 per cent). Pnor personal contacts 
most commonly came through personal friends or acquaintances (for 69 per cent that had such contact 
it took thus form). Contact through parents (3 per cent) or other relatives (8 per cent) was much less 
common. Among those who had changed jobs at least once since qualifying, 38 per cent had some 
kind of prior contact with their current employer, for 27 per cent this included profeasional contact 
and for 23 per cent it included personal contacts. 
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Table 4: Finding a job as a qualified solicitor with a new firm (percentages) 








Arranged a job without 


Applying Responding Submitting an Attending a 
Formally to an advert application form formal interview 


% n b a % n % n 
Changed Li ae sh +h 
employer? 
Yes 6 351 56 235 66 225 7 310 
No 55 566 95 499 79 531 63 558 


*#p=<.01 *p-«.05 "not mgnificant 


emphasised the informality of post qualification appointments.“ Another 

participant said: 
I said [to the recruitment consultant] ‘I want to be back in [name of place]’, and she spoke to 
the partner here, [name of partner], and there were no vacancies but she said, ‘Leave it with 
me, I'll have a word with him,’ ... He said to me, TIl be honest with you, there's no job 
vacancy but we're always expanding so I'll keep you in mind.’ So I didn't hear anything for 
a couple of months and then ... [I was offered another job but] I wanted to be here, so I 
phoned the recruitment consultant and said, ‘Look, I've got a job offer ... I just want to 
know yes or no.’ And she said, ‘Okay, I'll push him.’ And then they offered me a job here. 


Conditions 


Pay and hours 


As trainees, public sector respondents were generally paid over the minimum 
salary. In private practice, however, 21 per cent of trainees were paid at the 
minimum level and 11 per cent were paid below it, usually in high-street firms.9" 
The average starting salary for newly qualified solicitors was £21,500® and large 
increases often followed. Significant differences were evident, however, during the 
early stages of respondents' post-qualification careers. By the time they had 18 
months to three years post-qualification experience, respondents earned an average 
of £37,044 if they worked in commercial or industrial companies, £30,000 if they 


66 53 per cent of those who changed jobs used recruitment consultants (in comparison only 26 per cent 
of newly quahfied solicitors found employment in this way). Of those candidates who had changed 
P eee ee 
quarter had done so by submitting an application form. 

67 Ax the time that most respondents were working as trainees the minimum salary set by the Law 
Society was £12,150 for those working in central London and £10,850 for those working elsewhere. 
In special circumstances employers could be given an exemption from meeting the minimum salary. 
On average, trainees’ in private practice earned £12,150 at the start of their traimng contract. While 
this was broadly comperable with the £13,195 earned by trainees in central of local government, the 
CPS and the Magistrates’ Court Service it lagged someway behind the £18,000 earned by those in 
commercial or industrial companies. 74 per cent of those in small firms were paid at, or below, the 
minimum salary, compered with 63 per cent of those in medium sized firms and 50 per cent of those 
in large firms. 

68 Unless otherwise stated salanes quoted are gross annnal salaries for full-time employees. 
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were in private practice and £26,118 if they worked for central or local 
government, the CPS or the Magistrates’ Court Service. 

Overall figures for private practice are somewhat misleading as they hide 
substantial differences between types of firm. City and high-street firms constituted 
the extremes of the salary scale as shown in Table 5. By the time City solicitors had 
a minimum of 18 months post-qualification experience their average earnings were 
close to £50,000. High-street solicitors at the same point earned, on average, a little 
over £20,000. Large provincial firms and  niche/specialist firms paid 
approximately £13,000 to trainees, £21,000 to newly qualified solicitors and 
£30,000 once they had more experience. High-street salaries rise with the size of 
the firm although the differences at this stage are modest. 

Generally, however, solicitors in all types of firm were satisfied with their 
income. The highest levels of dissatisfaction were expressed by solicitors working 
in niche firms where, as Table 6 shows, 26 per cent were dissatisfied. 


Table 5: Salary profiles within private practice?! 





A B C 
Salary levels... ...8t start of at start of work asa ...after 18—33 months 
training contract** qualified solicitor** qualified work** 

£ A £ n £ n 
High-street 10,850 513 17,500 343 22,500 110 
City 18,000 293 28,000 232 46,331 88 
Large provincial 13,000 176 21,902 176 30,000 103 
Niche/specialist 12,750 174 21,492 110 30,000 56 
Overall 12,150 1,156 21,500 893 30,000 359 
Average changes m 
salary levels .. between A and B** ... between A and C** between B and C** 

£ n £ n £ n 
High-street 6,000 306 11,987 99 5,000 98 
City 10,500 191 28,689 68 17,500 84 
Large provincial 9,000 160 17,250 90 9,000 96 
Niche/specialist 8,598 97 16,752 52 8,397 52 
Overall 8,500 783 17,000 310 9,000 330 


**p-—«.01 *p—«.05 ™not significant 


Satisfaction with income increased with qualification. 30 per cent of solicitors 
with up to one year's experience were dissatisfied with their income. This fell to 14 
per cent among solicitors’ with two or more years’ experience.”* Again there were 
variations between types of firms. 32 per cent of City firm solicitors and 15 per 
cent of high-street solicitors reported that they were very satisfied with their 
income. 





69 During the first 18 months to three years of qualified work, average salary increases varied from 


vary significantly according to whether respondents were based in small, medium or large high-street 
71 Note that the figures in the ‘overall’ category given in this table also relate only to those working in 
private practice. 
72 24 per cent mdicated that they were very satisfied and 56 per cent were quite satisfied. 
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Table 6: Levels of satisfaction with income in different types of firm (percentages) 











High-street City Niche Large Provincial 
Very satisfied 15 32 20 23 
Quite satisfied 66 47 54 60 
Not at all satisfied 19 22 26 17 
n 248 172 81 186 


This may, in part, be explained by perceived differences in working conditions 
between the various types of firm. Solicitors in the cohort worked an average of 45 
hours each week”?-and about a third worked more than 50 hours, with the longest 
hours undertaken by those in commercial organisations and industry.” 

Employees in City firms and large high-street firms were more likely to work 
long hours than those in other types of firm.7> A commercial solicitor observed: 

occasionally I've had to work, rarely, but sometimes I've had to work through the night, and 

once I had to work through two nights, you know, 40, 50 hours straight through. And by the 
end of that, no one can expect you to perform at your best. And it's counter-productive ... 

It's rare but other firms, City firms, they're doing that on a regular basis. Its rare here, but 

still, rare is too many. 

Taking account of academic and work-related factors, including the type of firm 
or organisation and geographical location, salary differentials for trainees from 
ethnic minorities, the disabled and those who attended a new university to study 
their first degree or the LPC, these groups did not receive significantly higher 
salary increases than their white and non-disabled colleagues." Thus, individuals’ 
earnings once qualified are strongly associated with their salary at the start of their 
training contract and this reflects both continuity between training and employment 
in the same firm and the general lack of movement between sectors and types of 
firm. The pay of women is an exception to this pattern. During training, and on 
initial employment as a solicitor, there was no significant difference in the rate at 
which salaries increased. From the beginning of their training contract to the point 
at which they were 18 months to three years into their post-qualification careers, 
male solicitors' earnings increased by an average of £17,850 to a salary of £31,000 
and women's from £16,000 to a salary of £29,000. 

The gap that is alleged to exist in general levels of pay between men and 
women” may be explained by their concentration in different types of 





73 The average here is the median. 
74 46 per cent of solicitors working in commercial organisations and industry indicated that they were 
likely to work more than 50 hours a week, compared with 38 per cent of those working in private 


practice, 

75 6 per cent reported working less than the standard 37.5 hour week, and 37 per cent worked more than 
50 hours per week. 28 per cent of those working in high-street firms worked 50 hours or more per 
week, compered with 56 per cent of solicitors in City firms, 40 per cent in large provincial firms and 
29 per cent in niche firms. In small high-street firms half of the solicitors worked more than 45 hours 
compared with 67 per cent in large high-street firms 

76 This was evaluated by companng respondents’ earnings at the beginning of their traimng contract 
with their starting salary as qualified solicitors. The number of cases were too small to allow 
meaningful comparisons with therr salaries once they had gained at least eighteen months experience 
as a qualified solicitor. 

TI See Cole and Sidaway, n 8 above, who refer only to firms with fewer than 80 partners. Of the 8000 
plus solicitors’ firms in England and Wales, only around 20 of the most profitable firms have more 
than 80 partners (J. Siddaway and B. Cole, Annual Statistics (London: Law Society, 1999), table 4.4 
and The Lawyer 100 Survey (London: The Lawyer, 1999) 15). 
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firm.78 The fact that this may be a matter of choice for some women” may explain 
why only slightly fewer women than men expressed dissatisfaction with salary® 
while ethnic minorities were significantly more dissatisfied.3! Women solicitors in 
high-street firms may recognise that their income is limited by the kind of firm 
they have joined. Pondering a move to a different high-street firm a woman 
criminal lawyer said: 


I think if I left here I could get a job elsewhere, and eam probably £5,000 more, which is 
obviously a considerable amount of money, but I would have to put in so much more hours 
and have to do a lot more work. And the conditions, I feel, would be worse ... I'm happy to 
have less money and better conditions. 


A woman solicitor in a London commercial firm said: 


the reason I stayed here is it’s a really, really nice firm. The best. I mean, much, J mean 
everyone who works here loves it. They’ve got a really nice attitude, they’re very laid- 
back, very, they don’t expect you to work ridiculous hours ... And they are genuinely nice 
people, and it’s also a very young firm and kind of, it’s more fun. That’s the upside. The 
downside is that it’s very badly paid. And the work, well, the work I’m doing isn’t really 
that interesting. 


It should be noted, however, that specific issues relating to the position and pay 
of women, particularly those in large firms, may emerge in the future.®? 


Benefits 

The sixth survey revealed high levels of entitlement to private medical insurance, 
employer pension schemes or contributions to private schemes and profit-related 
pay schemes.® There were moderate levels of access to life assurance, financial 
support for education and training beyond the requirements of Continuing 
Professional Development and subsidised leisure activities. There were significant 
differences between sectors and between firms. Employees in central or local 
government, the CPS or the Magistrates’ Court Service had the lowest levels of 
entitlement to some benefits, for example medical insurance, but significantly 


78 This relates to private practice only as the number (n = 51, unweighted) working outside of this sector 
was insufficient to support farther inquiry. Pay differentials were explored by comparing the salaries 
of male and female solicitors with 18 months to three years experience in each type of firm. This 
revealed no significant differences. Multivariate analysis, ın which salary constituted the 
variable and sex and type of firm forming independent variables, found that, while type of finn had a 
significant effect on salaries, respondents’ sex did not. The small number of cases included in the 
analysis (n = 382, unweighted) potentially excluded other important variables and this analysis is 
therefore provisional in nature. 

79 In previous surveys women had slightly less interest, and considerably lees strong interest, in private 
practice than men (see n 15 and n 16 above) 

80 81 per cent indicated that they were esther very satisfied or quite satisfied. 85 per cent of men were 
happy with their income compered with 78 per cent of females. The 19 per cent of respondents who 
were not at all satisfied, Included 22 per cent of women and 15 per cent of men. 

81 Only 70 respondents were from an ethnic minority thus limiting the statistical validity of our findings. 
Nevertheless, a quarter of solicitors from an ethnic minority were dissatisfied with income compared 
with 19 per cent of their white counterparts and only 11 per cent of ethnic minority solicitors were 
very satisfied with 22 per cent of white solicitors. 

82 See further F. Kay and J. Hagan, ‘Cultivating Clients in the Competition for Partnership: Gender 
oe ee (2000) 33 Law and Soctety Review 

17 

83 The design of the sixth survey meant that these questions were only asked of candidates who had 

completed a training contract at the time of the fifth survey. 
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better pension schemes and employer contributions.“ In contrast, solicitors in 
private practice had the lowest levels of entitlement to pension schemes and 
employer contributions and some other benefits? but the greatest degree of access 
to profit-related pay.86 

In most other regards, as a group, private practitioners occupied an intermediate 
position. But, as Table 7 indicates, good provision across the private sector 
disguises relatively poor provision in small and medium-sized high-street firms. 
Moreover, among high-street firms, size was generally an indicator of better 
provision.8$ In general, solicitors in commercial or industrial companies had 
greatest access to work-related benefits, the highest levels of entitlement to 
medical insurance, life assurance, subsidised leisure, company cars and share 
option schemes®? and moderately good access to pension schemes or employer 
contributions, profit-related pay and re-location assistance. 


Table 7: Access to work-related benefits and variations within private practice (percentages) 
High- City Large Niche/ 


street provincial specialist 

Employer’s pension scheme/contribution to 15 91 TI 33 
private scheme** 
Private medical insurance** 25 98 80 64 
Mortgage subsidy scheme" 
Profit related pay scheme** 30 91 67 4l 
Share option ~ - - - 
Life assurance** 9 60 55 23 
Financial support for ongoing education and/or 

n dg the requirement of the CPD) ™ 
Coppe eq 
Relocation assistance" 0 14 13 5 
Subsidised leisure activities (e.g. club membership)** 8 T] 36 9 
Other ‘fringe benefits' ** 10 34 20 20 
n 126 90 103 59 


**p=<.0l *p—«.05 ™not significant 


84 They had the lowest levels of medical insurance (24 per cent), life assurance (15 per cent), subsidised 
leisure (24 pex cent) and none received profit-related pay. Furthermore, the degree of access that they 
had to ‘company’ cars (24 per cent were entitled to such a benefit) compared poorly with that which 
was available in commercial and industrial companies although it was better than that which was 
available in private practice. They enjoyed the greatest degree of access to pension schemes and 
employer contributions (92 per cent were entitled to such benefits) and to re-location asaistance (52 
per cent). 

85 54 per cent had access to pension schemes and employer contnbutions, 8 per cent relocation 
assistance and 6 per cent company cars. 

86 57 per cent had access to such schemes. 

87 Thus they had relatively modest levels of access to medical insurance (64 per cent), life assurance (36 


88 Only 5 per cent of solicitors in small firms had access to pension schemes or employer contributions 
and this compared with 17 per cent of those m medium-mzed firms and 33 per cent of those in large 
firms. The respective figures for medical insurance were 24 pex cent, 14 per cent and 44 per cent, for 
profit-related pay 17 per cent, 23 per cent and 68 per cent, and for life assurance 9 per cent, 2 per cent 
and 26 per cent. Solicitors in small- and medium-sized high-street firms also had particularly poor 
Scuba eare activities d pet cei and Spor cota SO Cutie? to sechs bones 

with 21 per cent of those in large high-street firms. 

89 None of the respondents employed outside of this sector had access to share option schemes. 

90 No respondents working in private practice received this. 
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Work and family 

In terms of training, immediate post-qualification employment and pay the 
disadvantage suffered by women appears to be marginal?! It is important to 
qualify this proposition in relation to women with children who were as likely to 
receive an offer of a training contract as other women but were less likely to 
apply.” Thus, it seems, women with young children may opt out of the search for 
training contracts while those who remained were those with older children.” 
Qualified female solicitors applied for work at approximately the same rate 
whether or not they had children. Equally, application rates among mothers did not 
vary according to how recently they had had children. Rather, long hours and 
inflexible working conditions, including part-time work,“ are a more likely 
explanation of these data.” This conclusion is consistent with the fact that 16 per 
cent of women completing their training and starting a family in the previous five 
or six years? had not worked as a qualified solicitor.” Exactly the same proportion 
had worked in such a position but had subsequently stopped doing so. 

The lack of emphasis on the position of women with young children in private 
practice is reflected in the provision of child-related benefits. City firms provided 
the highest rates of entitlement and those in high-street practice the lowest,” but 
solicitors in central or local government, the CPS or the Magistrates' Court Service 
had the highest rates of entitlement to child-care and related benefits.!° Despite 
this, many women do combine work as a solicitor and parenthood. 75 per cent of 
the women who had completed their training and who had children were working 
as qualified solicitors.!°! Of the women who were working as qualified solicitors at 
the time of the sixth survey, 45 per cent intended to have children within the next 
five years. The qualitative work, where three women interviewees had children and 





9] There is evidence that female solicitors are paid less than their malo colleagues (see Cole and 
Sidaway, n 8 above). This 1s not apparent during the training contract nor in terms of the employment 
deetinations of male and female trainees (n 14 above). 

92 34 per cent of mothers had not applied for a training contract compared with 18 per cent of non- 
mothers 


93 See n 15 above. 

94 Less than 2 per cent of those who had worked as a qualified solicitor had done so on this basis. 

95 See n 8 above. 

96 Women starting a family during this period were identified by comparing their responses to the first 
two surveys with those given to tbe fifth and/or sixth survey 

97 Among women completmg the training contract mothers were seven times as likely as non-mothers to 
have been left without subsequent employment. Of the women who had children, 14 per cent had 
neither worked, nor arranged a position, as a qualified solicitor and this compared with 2 per cent of 
women who did not have children. 

98 In addition, women with children were approximately three times as likely as those without children 
to have worked as a qualified solicitor but to have stopped domg so (10 per cent and 3 per cent had 
done so respectrvely). 

EE OPE d 
statutory minimum. This compered with 43 per cent of those in large provincial firms, 23 per cent of 
those in niche/specialst firms and 13 per cent of those in high-street practice. No significant 
differences were evident between small, medium-sized and large firms with regard to entitlements to 
maternity and paternity leave, maternity pay and other forms of childcare assistance. 

100 92 per cent were entitled to maternity or paternity leave and 10 per cent had access to other forms of 
childcare assistance. The respective figures for solicitors in commercial or industrial companies were 
72 per cent and 4 per cent. For those in private practice they were 64 per cent and 2 per cent. The 
small number of solicitors working outside of private practice meant that analysis relating to the 
different sectors of the profession could not be conducted separately for men and women. Of the 
women working in government, the CPS or the Magistrates’ Court Service, 61 per cent were entitled 
Demi ee 
commercial or industrial companies and 37 per cent of those in private practice. 

101 This figure includes 67 per cent of those who had started 2 family in the last five or six years. 
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several more were considering this step, suggests that the culture of the firm is 
crucial to combining motherhood and work successfully and to the prospect of 
combining legal practice and a family. Interviewees who were in firms where 
partners had children tended to feel better about being a working parent. This 
included some commercial firms. For example, a woman in a London commercial 
firm but in an unpopular area of commercial work said: 


I was offered an interview at [company name] ... this was when I was five months pregnant, 
six months pregnant, and I really liked it. I thought I was going to get a para-legal position 
but they said, ‘No, we'd really like you to come and you go off and have your baby, see if 
you like us, ‘cause if not we're going to advertise.’ And I said, TH come back,’ and they 
said, ‘When?’ and I... at the time I think when I took the job I wasn’t desperate, but I didn’t 
like where I was, and I think I would have given it a go anyway. But what I like about it is 
that I came back and they knew I had a baby, they knew I had to leave early ... I think Pd 
got on well ... I think I fitted in. I got on very well with the partner ... [a woman with older 
children and she] will not arrange meetings past 5.30 or if they are, she'll go ... and I'm not 
thought of badly or looked down upon for doing that at all. 


This interviewee also felt that her area of work, although commercial, was 
difficult to recruit for. 

Among the men who had completed their training, rates of employment did not 
vary significantly according to whether or not they had children. Men were 
generally less sure of their entitlements!® but it would be wrong to conclude that 
parenthood did not impact on men or affect their thinking about work. One 
prospective father said: 


The last two weeks I was, I didn’t leave before half ten, eleven o’clock at night, which was 
very unusual, but it was mad... It was just ... horrible, and I don't want to experience that 
again... I’m hopefully about to become a father in about four months ... that’s got to come 
first ... if it turns out that I'm not getting home, I’m prepared to pack it in... It might not 
work, it might work, but being in the house is important. 

70 per cent of the new solicitors were satisfied with the balance between their 
work and family commitments; but 26 per cent of both sexes were not at all 
satisfied. Mothers indicated higher levels of satisfaction with their ability to 
balance work and family commitments compared with fathers.! This appears to 
contradict previous research indicating that inflexible working patterns lead to 
women having difficulty balancing the demands of home and practice. The 
contrast between similar levels of satisfaction across the board and the higher 
levels of satisfaction for mothers as opposed to fathers is a puzzle. It may be that 
people in childless relationships are under more pressure from partners than are 
parents to take leisure time. Assuming that children are the typical family 
commitment, it may be that firms are more tolerant of the needs of mothers than 
fathers! or that mothers have joined, or stayed with, firms sympathetic to their 
parenting needs. Finally, these data may be explained by the fact that many women 
find greater acceptance and appreciation in their work roles than their domestic 
roles, 106 


102 43 per cent indicated that they were entitled to paternity leave, 40 per cent that they were not and 17 
per cent were unsure. 
103 30 per cent of mothers were very satisfied with their ability to balance work and family commitments 
with 22 per cent of fathers. 15 per cent of mothers were not at all satisfied compared with 
24 per cent of fathers. 
104 FL Sommeriad and P. Sanderson, Gender, Choice and Commitment (Alderahot: Dartmouth, 1998). 
105 This may explain why men with children are more likely to be dissatisfied on tho issue of balance. 
106 K.E. Hull, "The Paradox of the Contented Female Lawyer' (2000) 33 Law and Society Review 687. 
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Support and advice 

Satisfaction with support and advice was higher among those up to a year 
qualified!’ than for those between one to two years qualified. Those with over two 
years’ experience indicated similarly high levels of dissatisfaction (see Table 8). 


Table 8: Levels of satisfaction with support and advice by length of post qualification 
(percentages)! 


Up to 12 months 13 to 24 months 25 months and over 
Very satisfied 22 19 20 
Quite satisfied 63 55 57 
Not at all satisfied 15 25 20 


n 67 224 511 





Levels of satisfaction with support and advice did not vary according to sex but 
solicitors from ethnic minorities were less satisfied than their white counterparts 
with the support and advice they had received (see Table 9).109 


Table 9: Levels of satisfaction with support and advice: ethnic minority and white 
solicitors compared (percentages)! 19 


Ethnic nunority White 
Very satisfied 13 21 
Quite satisfied 52 57 
Not at all satisfied 35 22 


n 69 747 


In general, solicitors in private practice were more satisfied than those in 
commercial and industrial organisations with the level of support and advice 
received!!! but this varied between different kinds of firm, with solicitors in niche 
firms being less satisfied than those in other kinds of firm (see Table 10). 

Generally high levels of satisfaction with support and advice were also found in 
the qualitative survey. Most solicitors had become more established at the time of 
interview and were generally confident about their work. Firms were found to 
provide a variety of systems of day-to-day support, including through the use of 
team structures. À participant from a specialist legal aid firm with a large criminal 
practice said: 

if something goes wrong with somebody's file and they're not around, as is often the case, 

the receptionist or secretary can refer it to a, a member of the team, and they'll be obliged as 

a team member to help out. Whereas otherwise, people all just say, ‘Oh, not me, not me, 


107 As the numbers from the cohort who had been working for up to one year are relatively small, 
statistically significant findings were not possible. 

108 Respondents who indicated that support and advice was not relevant (n — 8) have not been included in 
this table. 

109 Satisfaction with support was comperable as between solicitors with a disability and those without a 

110 Respondents who indicated that support and advice was not relevant (n = 8) have not been included in 
this table. 


111 In commercial and industrial organisations 20 per cent were very satisfied, 57 percent quite satisfied 
and 22 per cent not at all satisfied. 
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Table 10: Satisfaction with the levels of support and advice by type of firm 
(perventages)!!2 











High-street City Large Provincial Niche 
Very satisfied 21 19 19 19 
Quite satisfied 54 62 62 47 
Not at all satisfied 24 20 18 31 


someone else do it.” And that's helpful. Your clients can rely on someone else in your team. 
And they're only small teams of four or five people, including your secretaries and para- 
legals. So I think that works quite well 


Participants were generally content with the atmosphere of the workplace and 
apparently felt secure and valued. In both large and smaller firms, participants 
typically described relaxed and supportive relationships with senior colleagues. A 
corporate lawyer described a complete open-door policy. 

Any query I've got, I walk through and ask, minor or major. And it's turned out actually, it’s 

encouraged me to perhaps a couple of times, maybe more than a couple of times, I feel as 

though I've made a mistake or whatever, I feel that I would go to them and tell them about 
it. 

There were a few exceptions to this and, apparently a greater risk in commercial 
firms where newly qualified solicitors were more often subject to direct 
supervision by a partner. One commercial lawyer said: 


I found it even more stressful once I'd qualified ... much work and you know, newly- 

i There was one partner in the department who was really hard to work for ... [she] 
just had this knack of making you feel really inadequate ... she was well-known; she was 
called the, the rotweiler actually ... She was supposed to be looking after me ... In her own 
way, I think she tried. She thought she was kind of training me and bringing me along, but 
abe just didn't realise the effect that she actually had on people, I think. 


Discrimination, harassment and bullying 

Apparently high levels of harassment, particularly sexual harassment, and adverse 
discrimination revealed by the fifth survey!? led to the separation of these 
categories and the addition of bullying in the sixth survey.!!4 These labels applied 
to a wide spectrum of behaviour with the perpetrator's motive being the key to 
definition. For this reason, the identification of category was left to respondents 
rather than to the researchers’ definitions.!!5 The qualitative survey found that 


112 Respondents who gave their type of firm as ‘other’ have not been included in this table. 

113 7 per cent of respondents had experienced adverse discrimmation or harassment at work, in 79 per 
cent of cases attributed to their sex. 

114 Bullying was raised in the fifth survey as a small but distinct category. It had also become a topic of 
research and concern for other professional organisations (see, for example, C. Rayner, Bullying at 
Work, Survey Report (1998) <http://workdoctor.com> (UNISON) and the paper on Occupational 
Psychology given by Iain Coyne from University of Hull at the British Psychological Conference in 


115 This is consistent with the approach adopted by Lord Griffith in his report to the Law Society on 
allegations of bullying made against its Vice-President, Kamlesh Bahl. Lord Griffiths refused to hear 
expert evidence on what constitutes bullying, arguing that it was a matter for the Tribunal to decide 
when the line dividing firm management from bullying was crossed; ‘a little common sense has to be 
introduced even into quasi legal matters." (Report to the Law Society on Complaints under the Dignity 
at Work Policy, March 2000). 
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Figure 2: Levels of adverse discrimination, sexual harassment and bullying by type of 
organisation (percentages) 
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participants had quite robust but clear definitions of discrimination, bullying and 
harassment,!!6 but most of the examples cited in interviews related to the period of 
traineeship.!! As can be seen from Figure 2, the lowest levels were found in 
private practice. 8 per cent of private practitioners felt discriminated against, 
compared with 13 per cent in local government, the Magistrate's Court Service or 
the CPS. 

8 per cent of respondents recorded adverse discrimination in work, a much 
lower proportion than reported by trainees in the fifth survey. Of these, 5 per cent 
were men and 10 per cent were women. The most common reason given for the 
perceived discrimination was sex,!!8 followed by age,!!9 social class and 
background,'?? ethnic origin,!?! religion!” and sexual orientation.!% The most 
common experience was colleagues acting in a difficult or hostile way! 
followed by the perception that they were employed on less favourable terms 
than others.!?5 Most frequently discrimination was attributed to a senior colleague 
at work! but clients were responsible for 15 per cent of the discrimination 
reported. Although most respondents experienced discrimination intermittently!’ 
38 per cent said that discrimination was endemic in their organisation or firm. 





116 Thus, m this survey, 2 per cent of women were subjected to both sexual harassment and bullying, 
while over 3 per cent were subjected to both adverse discrimination and bullying. 

117 Respondents were only asked for experiences following qualification. For this reason, and because of 
the small numbers of solicitors indicating that they had been adversely discriminated against while 
working ss a qualified solicitor (n = 69), these data should be treated with caution. 

118 71 one per cent 

119 25 per cent 

120 16 per cent 

121 6 per cent 

122 6 per cent 

123 4 per cent. Note that respondents could tick more than one option and thus these percentages do not 
add up to 100. 

124 44 per cent. 

125 39 per cent. Respondents were allowed to tick more than one box and therefore the responses do not 
add up to 100. 

126 58 per cent. 

127 46 per cent reported that it occurred intermittently, although 10 per cent suggested that they were 
discriminated against continuously. 


© The Modem Law Review Limited 2001 583 


The Modern Law Review [VoL 64 


This was the view of some women in the qualitative survey. One participant 
explained: 


the secretaries had gone home and he said, ‘Oh, could you do this tape for me? It’s urgent.’ 
I'm like, ‘No, I'm a trainee solicitor.’ ‘Oh go on, you can type, you do your own typing so 
you can do mine." I said no, and I felt awful, you feel awful saying no to someone, 
especially 'cause you're so grateful that you've got a training contract but I thought, well, 
this is just the slippery slope ... And even now ... the men do all the nice work and the juicy 
work and the women just do all the, the sort of scummy stuff really, and put up with it really, 
because it's the old boy network ... I went (to our main branch) last week and they 
effectively told me that I was the token woman and really the only reason that they'd 
employed me is because our main client employs mainly women and if they were to look 
like an all-male firm that wouldn't look very good, so they wanted to have a woman to sort 
of liaise with the women ... and then I met the woman partner ... and she does family and 
all the other odds and sods that none of the men can obviously be bothered with, that there's 
no money in or that's really difficult, like she does all property, land — boundary disputes, 
just the rubbish. 
One of two ethnic minority solicitors in the qualitative study felt discriminated 
against because he had been employed to develop contacts in a local ethnic 
community: 


in (Midlands city); it’s helpfal to have Asian solicitors because of the community here ... 
it’s always great to be wanted for, for you, but it’s the reality really ... the thing I prefer 
here, [is that] I haven't got that brief. In (my previous job), I was under pressure to actively 
go out and bring in Asian clients and I did resent that a bit. 


Very few of those experiencing discrimination took any further formal action.128 

Just over 4 per cent of respondents reported that they had been sexually 
harassed,!29 7 per cent of women and 1 per cent of men.!9 The level was lower in 
Private practice compared with in both commercial and industrial organisations 
and in government, the Magistrates’ Court Service and the CPS.!?! Length of post- 
qualification experience did not affect the level of sexual harassment and, for all 
respondents, the most frequent perpetrator was a senior colleague at work!?? 
followed by a client,?? and a colleague other than a senior one.! Most 
respondents experienced sexual harassment rarely!?5 but a quarter experienced it 
intermittently. The majority of respondents ignored tbe behaviour or discussed it 
with colleagues,?$ while over a quarter!” relied on informal support.?? One 
respondent had referred a matter to the Office for the Supervision of Solicitors. 
Only 3 per cent took no action at all. There were no examples of sexual harassment 


128 52 per cent ignored discrimination although 49 per cent discussed it with other colleagues. Only 4 per 
cent sought legal advice and 1 per cent reported the matter to the relevant commission, to The Law 
Society oc to the Office for the Supervision of Solicitors. 

129 The analysis presented below should be treated carefully due to the small numbers of solicitors 
indicating that they had been sexually harassed while working as a qualified solicitor (n = 36). 

130 Figures for the Bar are higher with nearly 5 per cent of women berristers experiencing sexual 
harassment as a major problem and nearly 35 per cent as a slight problem (Shapland and Sorsby, n 9 
above, at 71). 

131 4 per cent compared with 8 per cent 

132 58 per cent. 

133 28 per cent. 

134 17 per cent. 

135 At 42 per cent ‘rarely’ was the most frequent response. 

136 44 per cent. 

137 28 per cent. 

138 14 per cent discussed it with the perpetrator, and 11 per cent reported it to the relevant member of 
staff. 
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of qualified solicitors in the qualitative survey although two women participants 
had such experiences before qualification. One said: 


Ken M e HUE But he wasn't ever really intimidating. 
He was more of a pest and annoying .. he kept ringing me at home and suggesting I come 
out 'cause he was in the pub. Luckily, I didn't feel, even though he was one of the partners, I 
didn't feel, oh my God, I'd better because he's a partner. But he shouldn't have done that in 
case I had felt that way... I do remember once that he phoned and one of my flatmates 
literally told him to **** off and leave me alone. I felt a bit embarrassed that my flatmate 
had done that, thinking ‘oh my God, this is going to be dreadful when I go back to work’, but 
half thinking 'well ... serves him right'. And be apologised after that, for phoning me... But 
he maintained he was just being friendly, you know, there was nothing going on... There's 
no way I could have [complained] because it's a small firm, and he's one of the partners. 


11 per cent!9? of all respondents,!^' comprising 14 per cent women and 8 per 
cent men working as qualified solicitors, claimed that they had been bullied, in 90 
per cent of cases by a senior colleague at work. The qualitative data suggests that 
*bullying' might, for some respondents, include undue pressure to work long hours 
or to do certain kinds of work or tasks. For the most part interviewees took their 
treatment as trainees and newly qualified solicitors in good part and did not see 
demands to work long hours as unreasonable. Many, however, commented on the 
shock of confronting the expectations of firms and the stress they experienced: 


[I]t'5 more the stress of partners; partners putting stress on you. I mean, yeah, the hours are 
long, but you expect to work long hours I think. It's the stress that people put on you, the 
pressures you get from other people, yeah. 


In some cases pressure was seen to be unreasonable, for example, being given 
difficult tasks with inadequate supervision. One of the ethnic minority participants 
recalled that, when training: 


...there was one qualified solicitor who, 1f there was a particular hearing which she knew 
had problems, she would ask me to do it, without preparing me. And I'd go and do it, and I 
remember one occasion it went horribly wrong, and I went to my boss and I said that what I 
was told about it was not what it was; it was a lot more. And then eventually we had to get a 
barrister and appeal it, but we did appeal it and it was successful ... from then on he created 

a system where all the work to any trainee would go through him. That way we weren't 

bullied. 

These views of what constitutes bullying are consistent with responses to the 
questionnaire that suggest bullying was endemic in the organisation,!*! or was 
perpetrated by a client,!€ and with the fact that colleagues were the least frequent 
perpetrators. 143 

The pressure placed on newly qualified solicitors by clients marks the shifting 
balance of power between professionals and clients, particularly in commercial 
firms. One woman solicitor in a commercial firm, explaining her decision to accept 
an ancillary role in the firm, said: 


139 Respondents could tick more than one box, therefore the numbers may not add up to 100. 
140 The analysis presented below should be treated carefully due to the small numbers of solicitors 
indicating that they had been bullied while working as a qualified solicitor (n = 94) and because the 
study discovered participants who had reported harassment as a trainee under this heading. 
141 15 per cent. 
142 9 per cent. 
143 7 per cent. 
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You know, I didn't particularly enjoy client contact ... the chents I've come in contact with 
were, well, they go from just small developers to, you know, people from, from major 
retailers, from their property departments, so all sorts really ... it’s not I didn’t like them, I 
just, I just didn’t particularly like dealing with them and I suppose in the back of my mind is 
people’s views on solicitors anyway ... people don’t trust solicitors very much and, and they 
expect a lot out of them ‘cause they know they're paying them a lot of money. And I 
suppose I always felt it was really hard to live up to those expectations. 


A male solicitor in a large London commercial firm said: 


I can’t take it any more. It’s getting too much. (I want) to go in-house, to work in a much 
more business-orientated thing. I could work as a lawyer in-house. I think the likelihood is 
Tl go lawyer in-house and then out of the law ... and become more corporate development 
type thing ... I want to be the client. I look at clients and say, I could, I can do that job 
you're doing... And here are you telling me that I have to stay ‘till nine, ten o'clock to get 
that document out the next day and you're putting the demands and pressures on me. 


It should be noted, however, that neither of these participants described their 
experiences at the hands of clients as bullying. 

34 per cent of respondents who claimed that they were bullied said that it 
happened intermittently, while 23 per cent said it happened frequently. Incidents of 
bullying declined with the passage of time post qualification.!4* Those subjected to 
bullying were more likely to rely upon informal support! than those who 
experienced adverse discrimination and sexual harassment. Ignoring the issue was 
the most popular option.!4$ 3 per cent contacted the Trainee Solicitors Group and 3 
per cent The Law Society. In one case a report of bullying was reported to the 
police. It is noticeable that the levels of bullying vary significantly between 
different kinds of organisation with in-house lawyers the most likely complainants. 
This may be because this is the group most exposed to the commercial as opposed 
to the professional ethos. Only 2 per cent claimed that they were 'frequently' 
bullied. 


Satisfaction 


Satisfaction surveys are an important complement to the study of income and 
position in studies of stratification.14^? The need to read such surveys with caution 
is, however, underlined.!4$ While respondents may suggest, for example, that they 
are generally satisfied with their careers, we expect high levels of general 
satisfaction to be contradicted by findings in relation to specific areas.!© Of the 
cohort survivors, most had eventually arranged a position in the kind of firm or 


144 Of participants up to twelve months post-qualified, 19 per cent claimed that they had been bullied. 
Between 12 and 24 months the level reduced to 11 per cent. 

145 52 per cent. 

146 44 per cent ignored it while 26 per cent discussed 1t with the perpetrator and 20 per cent reported it to 
a relevant member of staff. 

147 See n 106. 

148 Further, the quantitative survey adopted the standard practice of using extreme statements in order to 
reduce ambiguity in responses (see A.N. Oppenheim, Questionnaire Design, Interviewmg and 
Attitude Measurement (London and New York: Pinter Publishers, 1992). 

149 Respondents often answer questions as they thnk they should, leading to higher findings of 
satisfaction in questionnaire surveys than found using other methods (J. Cornwell, Hard Earned 
Lives: Accounts of Health and Illness from East London (London: Tavistock, 1984), G Zarb, J. 
REAY J. Anderson and J Hollowell, Patient Satisfaction Surveys at St. George's Hospital: Survey 

eport (London: Wandsworth Health Authority, 1990). 

150 Sak renga rock i 
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organisation that they had wanted to be in.15! This was not necessarily in high- 
paying City or commercial firms. A solicitor in a provincial firm, who had given 
up a career in a large (non-law) City firm for a career in law, said: 


When I was working in London, there were a lot of people there who were very able but just 
unhappy. Earning a good salary but tied in; a big mortgage, kids at prep school, whatever. So 
I was fortunate at that stage to be able to get out, and I don't want to be stuck in that position 
again. Or stuck in a position like it. So I think where I am, which is a good firm but a 
middle-sized firm, you do still have your options open. 


Further, 80 per cent were satisfied with their overall career and with the pace of 
career progress.!52 Tt is not surprising therefore that 90 per cent felt that they fitted 
well into the firm or organisation for which they worked.15? Although satisfaction 
generally increased with the length of post-qualification experience, for one 
participant in the qualitative research the mere fact of qualification made a 
difference: 


I’ve painted a bad picture of my training contract. It wasn't all bad, and I never realised how 
bad it was until I moved. And there was a time when I thought, 'I don't want to be a lawyer 
because this is dreadful' But after I qualified and I was there for a year post-qualification, it 
got much better almost immediately. 


This was in part related to a growing sense of general competence amongst most 
of the cohort! reflected in higher levels of client contact than in previous 
surveys.!55 This, in turn, is linked to enjoying higher levels of autonomy! and 
being valued in their firm or organisation.!5’ In high-street firms it also reflected 
increased opportunities to control work. For example, a criminal law specialist in a 
small firm said: 


I was, unfortunately, introduced to property work, which has led to me doing a very strange 
mix. [ now mix my time between doing property work and doing criminal work. But by 
leaving, I got that string to my bow. And I can now do residential and commercial 
transactions, so that’s a nice, nice earner in terms of cash-flow for us at the very least. And 
I've got an assistant now who works full-time doing the property side, and I just oversee it, 
really. 


151 More than two-thirds (69 per cent) of those working as qualified solicitors had got exactly what they 
wanted. 57 per cent disagreed that they had not had much choice and had had to take what was on 
offer. Only 12 per cent indicated that they had been unable to get a job in the kind of firm or 
organisation that they wanted to work in. 

152 16 per cent were not at all satisfied with the pace of their career progress and 19 per cent were not 

satisfied with their overall career 

153 60 per cent agreed that their opinions seemed to count in their firms or organisations and 27 per cent 
neither nor disagreed. Only 13 per cent disagreed with this statement. 31 per cent agreed very 
strongly, and a further 60 per cent agreed, that they contributed usefully to their firm. Only 1 per cent 
stated they did not contribute usefully to their firm. 

154 83 per cent of respondents knew what was expected of them at work, and only 6 per cent did not. 62 
per cent did not feel out of their depth at work, but 14 per cent did. Post-qualification experience was 
important here with 22 per cent of solicitors with up to 12 months experience feeling out of their 
depth, compered with just only 12 per cent of solicitors with over two year's experience. 

155 In the fifth survey only 23 per cent of newly quahfied solicitors wanted more contact with clients, 


156 68 per cent agreed that they hed a great deal of personal autonomy at work, while only 8 per cent 
Ce HE E ee ee tent Dey Wero inven 
unrealistic deadlines. This apparent contradiction might be accounted for by the fact that deadlines, 
do not affect how work is done. 
5h Oaly cea oe Ge ei teal ee ARMEN 
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There was no significant difference in levels of satisfaction between male and 
female solicitors, or those solicitors with a disability, save that a quarter indicated 
they were not satisfied with their overall career development compared with a fifth 
of those without a disability. There were, however, differences between different 
types of firm. Table 11 shows the relatively low levels of satisfaction with career 
development in City firms. 


Table 11: Satisfaction with overall career development by type of firm (percentages)!58 








High-street City Large Provincial Niche 
Very satisfied 17 19 17 11 
Quite satisfied 64 56 68 70 
Not at all satisfied 19 25 13 19 

n= 247 n= 170 n= 186 n= 81 





While the fifth survey detected little evidence of significant differences in 
attitudes to work between sectors, such differences emerged in the sixth survey. 
The reasons for both dissatisfaction and satisfaction at work are set out in Table 12. 
More than half!5? of those solicitors working for local or central government, in the 
CPS or Magistrate’s Court Service, felt they had too much clerical work to do. This 
compared with only a tenth of those working in commercial or industrial 
companies. Those working in commercial or industrial companies were less likely 
to feel that their job was meaningless with only 12 per cent responding in this way 
compared with 20 per cent in government, the Magistrates’ Court Service or CPS 
and a similar percentage in private practice.'!© Public sector employees were also 
much more likely to feel that that they lacked career development opportunities, 
the chance of team work and job security. !6! 

City solicitors felt relatively happy that they knew what was expected of them, 
were least likely to feel out of their depth and were least worried about job security 
and career development. Just over a quarter of them, considerably fewer than in 
high-street firms, felt their job improved their quality of life. Solicitors working in 
niche or specialist firms were relatively unhappy with the amount of clerical work 
and were the most likely to feel out of their depth at work. They were also most 
likely to report that they were expected to tout for business and more likely to feel 
that their job did not improve their quality of life than their colleagues in other 
firms. Solicitors in large provincial firms experienced the lowest level of personal 
autonomy and were more likely to feel they were given unrealistic deadlines. They 
were, however, less likely to feel out of their depth at work and almost a third felt 
that their job improved their quality of life. The experiences of solicitors working 
in high-street practice did not reveal significant differences between those who 
worked for small, medium or large firms. 


158 Respondents who indicated career development was not relevant (n =5) have not been included in 
this table 


159 55 per cent. 

160 21 per cent. 

161 A third of those in the public sector, compered with only-a sixth in private practice, wanted more 
opportunities to develop their career. Around 28 per cent of solicitors working in local 
CPS and Magistrates’ Court Service indicated that there was not enough opportunity to work in teams, 


. Only 
20 per cent of solicitors in private practice had concerns about job security compared with 33 per cent 
of those working in all other types of organisation 


588 © The Modem Law Review Limited 2001 


July 2001] Newly Qualifted Solicitors 


Table 12: Solicitors' attitudes to their current work by the type of firm worked in 
(percentages agreeing with given statement) 


High-street City Large Niche/ 
Provincial Specialist 


Range of work and autonomy 


I am required to do too much clerical work™ 34 18 35 42 
I have a great deal of personal autonomy" 78 63 57 68 
I am often given unrealistic deadlines" 22 54 43 36 
I am contributing usefully to my firm? 93 93 90 90 
At work my opinions seem to count ™ 59 59 56 60 
I have too much to do in too little time* 25 20 23 17 
Confidence and level of support 

I know what is expected of me at work* 83 89 81 80 
I generally feel out of my depth™ 17 12 13 18 
Usually tell me when I have done a good job* 40 54 48 49 
Not enough opportunity to work in teams™ 33 9 20 32 
Future plans and quality of life 

I am worried about job security™ 28 11 18 19 
I am expected to tout for business" 49 45 52 58 
My job improves my quality of life* 37 27 31 25 
Not enough opportunities to develop career* 19 8 17 20 
n 247 170 187 81 


*p=<0.01 **p—«005 ™not significant!62 


In the qualitative survey most participants confessed that their early expectations 
of a career in law were unclear but, the reality was still a surprise: 


It's different to what I thought but I couldn't draw you a picture of what I did think. I hadn't 

ined on the fact that it consumes as much of your life as you'll let it. But it can easily 
be 24 hours and you do wake up at 3 o'clock in the morning thinking, ‘Oh my god! I haven't 
done such and such.' It can take over if you let it. 


Asked 'Do you find your current work fulfilling, satisfying? the same 
participant said ‘Yes, in a panic-stricken sort of a way, yes I do...’ 


Future plans 


The vast majority of respondents feel that they now fit well within their organis- 
ation!® and 45 per cent even thought that they would be working as either a partner 
or a solicitor in the same organisation in five years’ time. This response was 
significantly stronger among those in private practice than in the public sector.!6* 





162 Although many items failed to reach statistical significance they have been included in order to 
illustrate how the experiences of many of the respondents are similar, regardless of firm setting. 
163 30 per cent of newly qualified solicitors strongly agreed that they fitted well in to the firm or 
organisation for which they worked and a further 57 per cent agreed with this statement. Only 3 per 
cent disagreed or disagreed strongly. Responses did not vary according to sex, social class, disability 

status or ethnicity. 

164 75 per cent of those working 1n private practice expected to continue to do so while only 16 per cent 
of those in the public sector expected to stay in their area. 18 per cent did not know what they would 
be doing in five years, and 5 per cent did not expect to be working as either a solicitor or berrister. In 
private practice 19 per cent did not know what they would be doing and 11 per cent indicated they 
would not be working ss s solicitor or barrister or doing something else. 
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Almost two-thirds in the employed sector and 30 per cent of the public sector 
expected to move into private practice. A quarter of the public sector and a tenth of 
the employed sector, but less than 4 per cent of the private sector, thought that they 
would not be working as a solicitor or barrister or would leave legal practice. 

There were, however, differences between the responses of solicitors in different 
types of firm. 55 per cent of solicitors in high-street firms, 49 per cent in large 
provincial firms, 44 per cent in City firms, and 42 cent in niche firms expected 
to be solicitors or partners with their current firm. !® In niche firms 28 per cent did 
not know what they would be doing in five years time compared with 25 per cent 
in City firms, 18 per cent in large provincial firms and 11 per cent in high-street 
firms. In high-street firms, niche, City and large provincial firms around 4 per cent 
thought that they would not be working as either a solicitor or barrister in five 
year's time. 64 per cent of these were women and this indication may therefore 
relate to the high number of ndents, male and female, who intended becoming 
a parent in the next five years.’ A perception among women that the profession i is 
particularly unsympathetic to Mi gare is obviously not the whole answer, since 
men across the range of firms plan a career change, including slightly higher 
numbers doing so in high street firms.!97 It may reflect the reduction of ‘friendl 
space’ in the profession and the inexorable growth of the culture of long hours,! 
but an explanation emerging from the qualitative data is that participants’ 
experience of legal work is not as rewarding as they had anticipated. This was for a 
variety of reasons but often connected with the nature of the work they were doing. 
Thus, a criminal lawyer said 

I'd like to do something that was a bit more meaningful in a wider sense, like the 

miscarriage of justice cases that really sort of have an impact on more than just the person 

involved, that actually have wider repercussions. 

A participant who had already been made a partner in a small high-street firm 
said: 

I sometimes feel that, you know, maybe I could have done something, I don’t know, 

something different, something else ... I always wanted to go into business of some other 

sort. Now I realise that I’m in business, but within a profession ... But, I think over time, 
you ambitions change, or your goals change, or your sense of reality, etc. I can’t be Richard 

Branson, I’ve just got to be a lawyer. 

At approximately three years qualified most of these participants realised that an 
offer of partnership was not imminent. In the commercial firms the exact period 
when active consideration was given to partnership appeared well known!9 while 
participants from other kinds of firms were less sure when this might happen. In 
the short term, interviewees' aspirations tended to be mastery of their work. 





165 In high-street firms 22 per cent envisaged that they would be working as solicitors in five year's time 
and 33 per cent that they would be partners. In City firms the percentages were 26 and 18, in large 
provincial 28 and 21 and in niche firms 19 and 23. 

166 65 per cent. 

167 In high-street firms this was nearer 5 per cent and in City firms 3 per cent. 

168 Indeed this has become a pervasive problem in many organisations and typically has a 
disproportionate impact on women. (See G. Court, Women in the Labour Market: Two Decades of 
ee ee ot Sussex: Institute of Employment Studies, 1995) and, for law, P. 
Sanderson and H. Sommeriad, ‘Professionalism, Discrimination, Difference and Choice in Women's 
Expectations of Law Jobs’ in Thomas (n 5 above) ) 

169 Lee suggests that the ‘partnership race’ effectively commences for solicitors in large firms when they 
have been qualified for three years (n 5 above), but active consideration 1$ given after about six 
years. 
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Although few expressed a strong desire to be partners there was an expectation that 
good performance would lead to advancement: 
My ambitions are to be a good lawyer and to know my subject very well... in two years, I 
would like to have a certain amount of knowledge and a certain amount of responsibility and 
everything else, rather than partnership. But if I achieve those goals, I think I would be 
disappointed if that was not reflected in partnership. 


A woman solicitor commented: 


[I] Don't know really [about my prospects] ... I think I'm actually quite career-minded. And 
my boss says, ‘cause he's got a trainee now, he says, ‘Oh yeah, in a couple of years’ time 
you'll get married and you'll give up work to have children.' And I think, 'I don't think so. I 
don't think I've come that far to then just sit at home.’ ... [In a couple of years’ time] I']l be 
five years qualified ... so if I haven't achieved that by then, then something will be wrong 
.. I'd just move into another firm. 


Having survived a highly competitive process of selection for the legal 
profession, the surviving members of the cohort are more likely to be sought for 
jobs than seeking jobs. They have reached the stage where, to some extent at least, 
they are in control of their destinies. 


Conclusion 


The Entry to the Legal Profession project charts the fortunes of a cohort of students 
as they spread across a range of legal organisations and embark on incréasingly 
specialised legal careers. Just as the profession is increasingly segmented, the 
selection process is also. Although it distributes entrants according to crude 
measures of academic achievement, such as the educational establishment 
attended, it actually allocates individuals to firms according to characteristics 
such as class and ethnicity. The relative position of women, granted access to 
training on almost equal terms, is already beginning to deteriorate. The focus of 
discussion regarding access to the profession has therefore shifted from exclusion 
to differentiation and subordination.!” If the profession is shaped from the first 
contact between entrants and employers, the sixth survey suggests how these 
patterns of distribution become more entrenched as a result of informal 
appointments procedures. It also establishes that significant numbers of newly 
qualified solicitors desire a move, sometimes to a different sector of the profession. 
The difficulty of finding a training contract in an area of choice is probably a factor 
bere, although others may play a part. 

Despite numbers seeking a move, and the consistent numbers determined to 
leave the profession, the research found high levels of satisfaction with the choice 
of a legal career and with the sector and organisation in which individuals were 
located. There are a variety of possible explanations of this phenomenon but two 
are considered here. The first theory is that entrants have a high level of awareness 
of what different sectors and firms offer and have made a positive decision, 
particularly in terms of the kind of work they want to do.!?! The second is that they 
are aware of the ideological, cultural and practical barriers to occupational mobility 


170 See Sanderson and Sommeriad, n 168 above. 

171 According to a recent survey entrants desire client interaction, challenging work and variety. Money 
actually ranks sixth as a reason for choosing a career in law (see V. Wilson, ‘Firm Assessments’ The 
Lawyer 11 October 1999, reporting the results of a survey conducted by Lex, ‘Tomorrow's Lawyers — 
student attitudes to a career in law’ (1999)). 
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and have adjusted their expectations accordingly. The qualitative interviews 
suggested that most individuals had a strong initial focus towards a kind of work 
and that, typically, they had successfully manoeuvred into this area. This perhaps 
explains why levels of satisfaction are high despite wide differences in conditions. 
The satisfaction levels at the poles of the pay continuum are suggestive. Table 6 
shows that, although high-street lawyers are less likely than their City counterparts 
to be ‘very satisfied’ with pay, they are more likely to be ‘quite satisfied’ and less 
likely to be ‘dissatisfied’. It is possible, therefore, that an orientation to high-street 
firms, and thus to a public service commitment in legal work, is a significant 
source of potential satisfaction. A potent source of discontent may lie in the reality 
of legal work, which the qualitative survey found came as a considerable surprise 
to many participants. Another feature of the data is that, among those working in 
high-street firms there is a marked desire to work in larger units, which, probably 
not coincidentally, offer more security, better pay and a wider variety of work. 
Then, of course, there are the entrants who now seek a change of career. This, we 
assume, reflects a disappointment with the intrinsic rewards of practice that finds 
no compensation in the extrinsic rewards available. These factors suggest a subtle 
interplay between intrinsic and extrinsic rewards in understanding satisfaction. 

The separation of intrinsic and extrinsic reward does not, however, only affect 
those in high-street firms. The obvious attraction of City firms are the pay and 
conditions and, indeed, the sixth survey found a significant pay gap between City 
firms and the rest. Further, since the sixth survey was completed it was announced 
that one leading City firm, Clifford Chance, had increased salaries for newly 
qualified lawyers to £42,000, and, within weeks, those at Allan and Overy and 
Linklaters and Alliance were starting at £45,000 progressing to £50,000 after one 
year.!73 These moves do not reflect local or even national considerations. Salary 
increases in the elite firms are attributable to ‘a salary war’ precipitated by the loss 
of staff to non-legal ventures and to salary hikes in ‘silicon valley’ in the United 
States. The domino affect quickly spread a salary war to competing firms around 
the world." But, despite being the beneficiaries of the overheated global currents 
of the legal services market, entrants to elite firms pay a heavy price. The provision 
of sleeping cubicles and medical and dental facilities on site reflect expectations of 
higher levels of commitment from staff and these expectations may exacerbate the 
problem of staff retention.5 Any desire to ameliorate the growing employment 
differences between different kinds of firm, even in the interests of professional 
cohesion, would be subject to these powerful global pressures. 

The dramatic conjunction of specialisation and globalisation in large, 
corporately orientated law firms is one of the factors that will fundamentally 
change the values of the lawyers in these firms.!” The profession risks further 








172 See further NJ. Smelser, M Raum CM A 
Rationality and Society 381, L Srubar, ‘On the Limits of Rational Choice’ (1993) 5 Rationality and 
Society 32, H. Esser, "The Rationality of Everyday Behaviour’ equi vua Nec aa 
and, as an example, consider the expectation of discrimination in appointment decisions (n 13 
above). 

173 C. Smith, ‘Magic Circle Firms Split in Assistant Salary War’ The Lawyer 30 October 2000 1. 

174 A first-year qualified lawyer at US firm Millbank Tweed Hadley's London Office will earn nearly 
£120,000 with bonuses in 2000 (C. Smith, ‘New York firms hike London associate bonuses’ The 
Lawyer 20 November 2000 4, and see generally Leo n 5 above). 

175 J. Wilson, “Young City Lawyers pay price for salary rise’ Guardian 7 August 2000, and sec Lee, ibid. 

176 R. Nelson, Partners with Power: The Social Transformation of the "Large Law Firm (Berkeley: 
University of California Press, 1988), AT. Kronman, The Lost Lawyer: Falling Ideals of the Legal 
Profession (Cambridge: Harvard University Press, 1993). 


592 C The Modern Law Review Limited 2001 


July 2001] , Newly Qualified Solicttors 


entrenching privileged values by ignoring dissonant voices. In the short term, this 
process will have its most dramatic impact on legal education. Presently, this has 
been limited to the vocational stage. Pressure from the largest firms, taking 800 
trainees annually and paying around £8 million in fees for their vocational course 
fees, led to the Law Society expanding Business Law and Practice to fill half of the 
core area of the Legal Practice Course. Still discontented, eight leading City firms 
finally decided to produce a City Legal Practice Course, the rationale for which is 
that it will focus on the skills and knowledge relevant to City work.!7’ So, having 
largely rejected the graduates of the liberal law degree in favour of those studying 
an intensive graduate conversion course for non-law graduates, these firms are now 
rejecting a broad-based vocational education and largely excluding the universities 
from providing their lawyers.!78 

The City Legal Practice Course may mark the start of the increasing involvement 
of large firms in legal education. Herbert Smith has announced a large programme of 
sponsorship, predictably of a few elite institutions.!7? There are signs that the next 
target of a professional lobby largely representing the views of the larger firms,!®? 
will be law degrees.!8! All of this reflects increasing doubt at all levels about the 
value of legal education, and the values it should represent. Contrary to the rhetoric 
of access, some in the professional bodies argue that existing patterns of survival in 
the profession support the argument for firmer gate-keeping. Yet, it is more likely 
that the arrival of separate educational provision at the vocational stage presages the 
emergence of deeper rifts between sectors and firms. The issue also threatens to 
bring the professional body into conflict with the major players.18? The result may be 
even earlier specialisation. While these developments are of profound importance to 
all of those committed to the ideal of a unified profession,!® they are the predictable 
denouement of the plot suggested by this research. 

Despite the comprehensive nature of the Entry to the Legal Profession project, 
and the insight it gives into the impact of indirect discrimination on entry to the 
legal profession, the sixth survey leaves a number of tantalising issues unresolved. 
For those committed to an ideal of legal professionalism, how far does wildly 
divergent work threaten professional coherence and solidarity? Is there equilibrium 
between intrinsic and extrinsic reward that must be maintained before the ethos of 
professionalism is compromised? In this article we have begun to assess the 
relative importance of work satisfaction, financial reward and career structure to 
prospective lawyers! and asked the question ‘how far can status and financial 


177 C. Griffiths, ‘Early Learning Centre’ The Lawyer 13 November 2000 19, E. D'Souza, ‘Revealed: the 
contents of the new City LPC' The Lawyer 12 March 2000. 
178 Of the intended providers of the ‘City LPC’ (n 43 above), BPP is a commercial organisation, the 


enjoyed niversity. 

179 A. Mizzi, ‘Herbert Smith puts up cash to back call for better undergraduate legal education’ Gazette 
November 2000. 

180 See eg M. Hardee ‘Law degree 1s the problem, says education chief’ Solicitors Journal 21 July 2000. 

181 ‘Savage's pressure group to attack UK law degrees’ The Lawyer 13 November 2000. 

182 The Law Society, stung by suggestions that the City LPC was elitist and , sought legal 
advice on the consortium bid (A. Mizzi, "Legal advice soaght es City LPC raises fears of ‘elitism and 
discrimination" " Gazette 15 December 2000) 

183 Lord Woolf criticised the proposal arguing that ‘it is important that lawyers emerging into 
regard themselves as one profession’. (“Lord Woolf criticises City law firms for launching “ 
training consortium’ Gazette 22 June 2000 4). 

184 R. Rosen, ‘ ‘‘Proletarianizing’’ Lives: Researching Careers’ (2000) 33 Law and Society Review 703. 
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reward satisfy those who choose a legal career out of public spirit?’18 We have 
speculated that the motivation of many of those entering high-street practice out of 
a desire to serve the public good may not be sustained by low status or low 
financial reward though their careers. Similarly, in the large City firms the 
apparent rebirth of an active culture of pro bono publico suggests an absence and 
an attempt to reunite the intrinsic and extrinsic rewards of legal work.!86 It remains 
to be seen whether the satisfactions of a fragmented professionalism will sustain a 
unified system of education in the short term and, in the long term, the ideal of a 
unified profession. 





185 AT. Kronman, ‘Living in the Law’ in D. Luban (ed), The Ethics of Lawyers (Aldershot, Hants: 
Dartmouth Publishing Co Ltd, 1994). 

186 A. Boon and R. Abbey, “Moral Agendas?: Pro Bono Publico in Large Law Firms in the United 
Kingdom’ (1997) 60 MLR 630. For the interpretation of this phenomenon see A. Boon and A. Whyte, 
‘Charity and Beating Begins at Home: The Aetiology of the New Culture of Pro Bono Publico’ 
(2000) 2 Legal Ethics 169. 
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CASES 


Guidelines on Sanctions for Breach: Hale v Tanner 
Roger Kay* 


Introduction 


Part IV of the Family Law Act 1996, which came into force in October 1997, 
reformed the law on personal protection. As well as consolidating the law, at least 
to some extent, the Act widened the categories of person entitled to apply for 
protection under its provisions and increased the extent of that protection, 
particularly relating to applications to the court to deal with an alleged breach of an 
order or undertaking. However, the crucial test was always going to be how the 
courts would deal with a respondent who had been found to be in breach of an 
order or undertaking. It is essential, if trite, to point out that an order or undertaking 
is, in the end, a piece of paper and a protectionary regime is only as tough and 
effective as the ultimate sanctions imposed for non-compliance. Previously, and 
partially anecdotally, it was perceived that the courts were too hesitant to apply the 
ultimate sanction of committal to prison.! Some support for this proposition can 
also be gained from the decisions reviewed in “The guidelines in context’ section 
of the commentary below. 

In the past three years a number of cases have indicated that the courts were 
readier to commit or order a suspension of committal than previously and not to 
allow a mere technical defect in an order for committal to defeat that order. 
However, those decisions were made in a piecemeal fashion and there was no 
judgment to give guidelines and establish a precedent. In Hale v Tanner? the Court 
of Appeal laid down such guidelines as well as guidelines on the attachment of a 
power of arrest to non-molestation orders. Further, their lordships and ladyship 
commented on the role of committal in civil proceedings and compared it with the 
role of committal in criminal proceedings. There has always been a debate about 
whether and/or when the civil or criminal law is apt to deal with domestic 
violence? but little discussion concerning the possible differences of policy and 
philosophy in considering whether to commit to prison in each system. 

The case also provides, more peripherally in the context of this piece and in 
passing, a useful example of when the Protection from Harassment Act 1997 can 
provide a remedy in a domestic context in the absence of jurisdiction under the 
Family Law Act 1996. Finally, the case is revealing in showing what other factors 
may be relevant to a court on considering an application to commit. 


* Principal Lecturer in Law, Coventry University. 


1 See also the decision of the Court of Appeal in Ansak v Ansah [1977] 2 All ER 638. 

2 [2000]1 WLR 2377. 

3 Se teens eee ee EUM olicy and Practice (London: 
Butterworths, 2nd ed 1999, 412-413) and S.M. Cretney and J.M. Masson, Principles of Family Law 
(London: Sweet & Maxwell 6th ed 1997, 240-244). 
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The facts 


Rachel Tanner had made abusive and threatening telephone calls to Jamie 
Malcolm Hale following the breakdown of their relationship. A non-molestation 
order was made on 21 January 2000, which was to remain in force until 21 January 
2001. On the application of Mr Hale, Ms Tanner was brought before the court on 3 
April 2000, alleging breach of the order. In particular, on the night of 16 February, 
Mr Hale received 41 calls from Ms Tanner in two hours. Ms Tanner admitted 
disobeying the order and was sentenced to six months imprisonment, suspended for 
a period which appeared ambiguous to the Court of Appeal. The order as drawn 
recorded the period of suspension as until 3 October 2000, although in his 
sentencing remarks the judge had stated it was to be as long as Ms Tanner 
complied with the underlying order, in other words until 21 January 2001. Ms 
Tanner appealed to the Court of Appeal contending that the sentence was 
manifestly excessive in that she had made a full admission, there was only one 
breach, she had not been present in court when the order was made and had not 
been given face-to-face warnings and legal advice about breach and she was the 
mother of a young baby. It was also contended that the same principles as applied 
to criminal proceedings should be applied to civil contempts. 


The decision 


The Court first laid down a number of guidelines on sentencing in the family 

justice system. The paragraphs and paragraph numbering are as set out in the 

report, 

1. Although family cases always came to court on an application to commit, that 
did not mean that prison was always appropriate. 

2. There was a range of orders the court could make, even though it was more 
limited than in criminal cases. 

3. If imprisonment was appropriate, the length of committal should be 
determined without reference to whether it should be suspended. 

4. The length of committal depended on the court’s objectives, there being two in 

contempt proceedings; 

(a) to mark the court’s disapproval of disobedience 

(b) to secure future compliance? 

The period of imprisonment needed to bear some relationship to the maximum 

two years available. ; 

Suspension was available in a wider range of circumstances than in criminal 

cases. It was the first way of securing compliance. 

The length of suspension required separate consideration, though it would 

often be linked to continued compliance with the underlying order. 

8. The court had to bear in mind the context, which might be aggravating or 
mitigating. 


mo ad 








4 Presumably they had lived together as husband and wife, or at least m the same household, as 
otherwise the court would have had no jurisdiction to make either a non-molestation order under the 
Family Law Act 1996 s 42 or attach a power of arrest under s 47 The reports merely mention a non- 
molestation order. 

5 Author's italics. It is contended that this is one of the three contentious guidelines and will be 
commented on below. 
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9. There might be parallel proceedings in another court. Contempt proceedings 
had a different purpose but the court would not want a contemnor to suffer the 
same punishment twice.® 

10. It was usually desirable for the court to explain briefly why it bad made the 
choices it had. 


On the facts, it was held that there was little indication of an immediate physical 
threat and in that context the sentence imposed was too high. Other factors to be 
taken into account were that the appellant was the mother of a young baby, she had 
admitted the breach straight away and she had not been in court when the order 
had been made.’ 

Their lordships and ladyship concluded that, in all tbe circumstances, the 
sentence was manifestly excessive and should be reduced to 28 days. The judge 
had been right to link the period of suspension to the length of the underlying order 
and the court would correct the manifest error in recording the order and suspend it 
until 21 January 2001. 


Commentary 


There are a number of areas of the judgment which merit further comment. The 
two most important are first the need for guidelines and the appropriateness of the 
ones set out, in the context of recent cases and, second, the relationship between 
civil and criminal law on the issue of committal and whether the court took the 
right approach. 

Also, and linked to the first two considerations, but as a separate issue, whether 
the fact that the appellant was not present when the underlying order was made 
should be a factor in 'sentencing'.? Is this likely to become a matter in respect of 
which applications may be made under the Human Rights Act 1998? 

The fourth and fifth issues are more peripheral. However, the guidance given 
concerning the attachment of a power of arrest does directly affect the protection 
afforded to a claimant for a non-molestation order and, indeed, an occupation 
order. Finally, mention of the use of the Protection from Harassment Act 1997 is a 
point of interest only. 


The guidelines in context 


There is little doubt that there was a need for some judicial guidance on the 
approach that courts should adopt to committal and that such guidance was long 
overdue. Part IV of the Family Law Act 1996 was perceived, in part, as 
strengthening protection for victims of domestic violence and harassment and 
when reports of cases involving breaches of orders under the Act became available, 
it was clear that courts were taking a firmer approach. The first significant case, in 
fact decided before the current law came into force, was Nicholls v Nicholls? in 
which the Court of Appeal gave guidance on dealing with defects in orders for 


6 Author's italics. These are the other two guidelines which appear to muddle the purposes of civil and 
criminal law and will be the subject of further comment below. 

7 Author's italics and for the same reason as n 4 and n 5 above. 

8 Author's inverted commas. It is questioned whether dealing with a person for breach of a civil order 
should be called ‘sentencing’. 

9 [1997] 2 All ER 97. 
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committal to prison for contempt of court. The facts and outcome are not 
important. What the court stated was that there had been no common pattern of 
approach in previous cases. As long as the contemnor had a fair trial and the order 
was made on valid grounds, the existence of a defect would only result in an order 
being set aside if the interests of justice required. It is not in the interests of justice 
to set aside an order where no prejudice has been caused. The interests of any other 
party and the need to uphold the justice system were relevant considerations. 
Where there was an injustice, the court had to consider exercising its power to 
order a new trial unless circumstances indicated that it would not be just to do so. 
This decision, which was not cited in Hale v Tanner, is to be applauded, 
particularly as in some previous cases appeals against committal had succeeded 
because of very minor technical flaws in the orders. This decision will be cited in 
the next section of these comments as one of the justifications for distinguishing 
between civil and criminal proceedings in committals. 

Other cases reveal a tougher stance on dealing with contemnors. In Neil v Ryan!? 
an appeal by the applicant against a decision that the respondent should have a 
sentence suspended was upheld and committal became immediate. In breach of the 
underlying order, the respondent had committed a serious assault on the appellant, 
causing her injuries. In the judgment, their lordships commented that if such an 
attack were not met by immediate committal to prison, a wrong message would be 
conveyed to the respondent and the protection for the victim from the court would 
be illusory. It is to be noted that the main justification for the decision is the 
protection for the applicant/appellant. In Attrill v O'Donnell! Butler-Sloss LJ 
commented that there was a new era in which the courts must respond to give 
greater protection to victims of violence where there was a breach of undertakings. 
In this case, a committal for two months in which there had been threats, 
harassment and abuse but no violence was upheld. The prohibitions would have 
been illusory if a breach could not bave been met by immediate committal. Once 
again, the central reason for the decision is the protection of the victim. In Roomes 
v Roomes'? an order restraining the respondent had been breached persistently by 
him telephoning the applicant. He was committed for 28 days, suspended for six 
months. He appealed on the basis that the order was unduly harsh but the Court of 
Appeal upheld the order. Most recently, in Griffin v Griffin? it was held that an 
order for imprisonment, for breaches of an order, which was suspended as long as 
the contemnor complied with another order, which was of indefinite duration, was 
valid. 


The relationship between civil and criminal law 


In reviewing the cases on committal since the Family Law Act 1996 was passed, it 
was noted that if there was a common theme running through them, it was that the 
central issue was protection of the applicant and that such protection could only be 
sustained if the courts took a robust view on sanctions for breach of an order or 
undertaking. Conneely states ‘protection must trump in all cases; the court must 
ensure by every means at its disposal that the breach does not reoccur'. It is 


10 [1998] 2 FLR 1068. 

11 Unreported but see LTL 27.11.98. 

12 Unreported, see LTL 28.5.99, 

13 [2000] 2 FLR 44. 

14 S. Conneely, 'Sentencing for Committal: Protection and Pride’ [1998] Family Law 421. 
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submitted that this is the right approach in civil, family cases. The underlying 
philosophy of criminal and civil law should be considered and contrasted. 
Obviously, criminal law is administered by the state and one of its functions is to 
regulate society. If a person is in breach of criminal law, then, in deciding what 
sanctions should apply to that person, it is perfectly proper to consider both 
punishment and correction, in the sense of rehabilitating that person as a desirable 
citizen, although the philosophy of sentencing for criminal offences has moved 
away from this somewhat. Therefore considerations such as previous offences, co- 
operation, remorse and the efficacy of any course of action as to educating and 
rehabilitating the offender are all relevant. Of course, any sanction must also be 
considered as a deterrent to re-offending, but in the context of society as a whole 
and not purely from the point of view of an individual victim. The primary purpose 
of sentencing is to deal with the offender, not provide a remedy for any victim, 
although the victim may be considered and consulted. That this is the case can be 
evidenced by the separate provision of compensation orders for victims of crime, 
and the institution of civil proceedings to obtain damages (or to show liability to a 
particular victim). Incidentally, it is this philosophy which can lead to 
misunderstanding and frustration on behalf of victims and their families. 

On the other hand, it is submitted that the primary purpose of civil law is to 
provide an innocent party with a remedy. Civil law regulates the relationship 
between legal individuals within a jurisdiction. The remedy may not always be 
appropriate enough or sufficient for the civilly wronged, but it is awarded 
personally.!5 Thus in family law, if a person fails to pay maintenance under a 
court order, the primary remedy is obtaining compliance with that order, for example 
by attaching the earnings of the defaulter. If a party to proceedings fails to sign a 
transfer document for the sale or transfer of the former matrimonial home, then the 
court can order that someone should sign in that party's place. In each case the 
purpose of enforcement is to ensure compliance with the order. Of course, in the case 
of the unpaid maintenance, ultimately the court may order that the defaulter be 
committed if all else fails and that is partially in the nature of a punishment. In the 
case of the person refusing to sign the transfer, there should be no question of 
committal proceedings. The remedy can be obtained by other means and a court 
would not then go on to ‘punish’ the defaulter for non-compliance. A non- 
molestation order is no different in principle to the order to pay maintenance or 
execute the transfer. The primary remedy for the applicant is to obtain protection 
through the respondent desisting from molestation in the future. However, a non- 
molestation order is different in two respects from most other civil remedies. First 
the remedy is in respect of personal protection rather than for any other loss or 
damage (usually compensated for by damages). Secondly, it is prohibitory rather 
than mandatory in nature. Neither of these statements are revelationary, but the 
basics bear repetition here to make the point. If there is breach of a non-molestation 
order, the objective in any sanction is to maintain or restore personal protection. This 
can in reality only be achieved by the threat of or actual committal. In this context, 
committal has to be seen as a primary, direct remedy for breach of an order and not 
as an ultimate sanction. Thus it differs from tbe maintenance order or the order to 
sell or transfer an interest in the former matrimonial home where there are other 
methods of enforcing compliance after a breach. The court may remand for medical 











15 See also the report on Domestic Violence and Occupation of the Family Home (Law Com No 207 
1992) para. 2.11 referred to 1n Cretney and Masson, n 3 above, 242, where the Law Commission 
stated that the main aim of civil law is to regulate and improve matters for the future rather than 
making jodgments upon or punishing past behaviour. 
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reports!ó and may conclude that the applicant may be sufficiently protected by a 
warning to the respondent, or, exceptionally, by imposing a fine on the respondent. 
However, the application on breach is to commit and thus this is the primary remedy. 

Further the case of Nicholls v Nicholls illustrates that a differently constituted 
Court of Appeal has previously made a distinction between civil and criminal 
proceedings for precisely the reasons put forward here. 

In the light of the above, the differing functions of the civil law and criminal law 
and the different nature of non-molestation orders from most other civil orders, it is 
submitted that the guidelines and considerations highlighted in italics in the 
summary of the judgment in Hale v Tanner are perhaps unfortunate. The objectives 
of the Court reveal neither the right priorities nor philosophy. The disapproval of 
the court should not be the first priority, it should be the protection of the applicant. 
To say that the second is to secure future compliance reveals a lack of humanity. It 
may be linguistic caviling or semantic nicety to differentiate between ‘secure 
future compliance’ and ‘protect the applicant’, but it is submitted that the choice of 
phrasing, taken with the first stated objective, betrays a philosophy more of 
punishment than protection. It may be said that this is of little moment to the 
victim, for the result will be the same. However, if the process is viewed as quasi- 
criminal this can work against the legitimate interests and expectations of the 
victim and this is evidenced in some of the other guidelines and considerations. 

Guideline 8 stated that the court should bear in mind the context, which might be 
aggravating or mitigating. This is irrelevant. The purpose should be the protection 
of the victim. Therefore, the context should only be relevant in deciding how much 
protection the victim needs. It might be the case that emotions were running high 
because of the breakdown of the relationship, but this might heighten the 
possibility of a further breach, which ought to be the consideration in a civil 
context, rather than go towards mitigation for the respondent, as it might if there 
were criminal proceedings 

The third part of the judgment which confuses the civil and criminal is guideline 
9 where it is stated that the court would not want a contemnor to suffer the same 
punishment twice. The practical application of this might be correct normally, but 
in theory one committal is to protect the victim and there could be a second one to 
punish the contemnor, where other considerations would apply. 

Finally, two of the considerations the court had regard to should not have been 
relevant per se in the context of breach of a non-molestation order. The appellant, 
Ms Tanner, had not been present in court when the underlying order had been made. 
Presumably this means that she had been served with the papers but that she chose 
not to attend and did not request an adjournment. Service was then presumably 
proved and the judge proceeded in her absence. Why, then, in civil proceedings 
should she have any consideration? At that point, her liberty was not at stake. She 
would have been served with a copy of the order. The Court also took into account 
that she had admitted the breach straight away. This was held to be both relevant and 
in her favour. The point concerning mitigation has been made already. This should 
not go in her favour because of co-operation or remorse. It should be relevant only to 
the extent that it might show that she was unlikely to breach the order again and that 
& lesser sanction would be sufficient to protect Mr Hale adequately. 

In summary, there should be a difference between civil and criminal proceedings 
in the considerations which a court should have regard to when determining 
whether to commit a person or not. In civil proceedings, where the issue is personal 





16 Family Law Act 1996 s 48(1) 


600 C The Modem Law Review Limited 2001 


July 2001] Hale v Tanner 


protection only, all consideration should flow from the need to protect the person 
who has the benefit of a non-molestation order. This is not to say, though, that 
committal should inevitably or usually result. 


Non-appearance and the Human Rights Act 1998 


This point has already been alluded to and is shortly and easily made. In the com- 
ments above, it has been suggested that, provided that there are no irregularities, 
whether or not the contemnor is present at the hearing for the underlying order 
should not be an issue. However, will a person against whom an order is made in his 
or her absence, let alone someone who is facing committal for breach of an order, 
bring proceedings under the Human Rights Act 1998 alleging breach of Article 6 of 
the European Convention on Human Rights (1950)!7 and succeed? For all the 
reasons rehearsed previously, it is submitted that if such an action is brought it 
should not succeed. Further, if a hearing could not be heard in the absence of the 
respondent, then such delays would be used tactically. Of course, this tactic is 
employed in many civil proceedings, but the essence of any application for a non- 
molestation order is that it is an emergency and the matter should be disposed of 
expeditiously. Also, in particular, as previously mentioned, there would have to be a 
breach of the order before committal becomes an issue, so there is no direct causal 
link between the absence and the threat of loss of liberty. The confusions in the 
judgment in Hale v Tanner might just encourage confusion on this issue, particularly 
if the whole process is viewed as quasi-criminal in nature and thus the hearing for the 
initial order is treated as such rather than as a purely civil matter. 


The use of the power of arrest 


Prior to the enactment of the Family Law Act 1996 a power of arrest was available 
only in limited proceedings and only if there had been actual bodily harm. Now, by 
section 47 of the Act, if the court makes a non-molestation or occupation order and 
it appears that the respondent has used or threatened violence against the applicant, 
it sball attach a power of arrest to one or more provisions of the order unless 
satisfied that in all the circumstances of the case the applicant will be adequately 
protected without it. The advantage of a power of arrest is that it enables the police 
to arrest on reasonable suspicion of breach. If there is no power of arrest, the 
applicant must apply to the court to issue a warrant for the arrest of the respondent. 
Section 47 appears to increase the efficacy of a power of arrest by widening the 
circumstances in which can be attached to an order and creating a presumption of 
attachment if there is violence or the threat of it. In Hale, the power of arrest had 
been attached to the whole of the order. There was no criticism of that in the 
circumstances, but it was noted by the Court that it is possible to attach the power 
to specified parts of an order. It was stated that where harassment was face-to-face, 
the presumption should apply, but it was less powerful where the harassment was 
at a distance. Thus guidance was given on the presumption and on differentiating 
between different parts of an order. The overall effect of the decision appears to be 
a dilution of the protection afforded.!? 


17 Article 6 states that in the determination of his civil rights and obligations or of any criminal charge 
against hum, is entitled to a fair hearing. 
18 See also P v P unreported LTL 21 January 2000. 
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This is peripheral to the central point of this piece, but worthy of mention as one of 
the few cases where the making of a restraining order under section 5 of the 1997 
Act has been reported or alluded to. 

Although the Family Law Act 1996 includes a wide category of relationships in 
respect of which a non-molestation order can be sought in stand-alone 
it does not embrace all relationships that might be caught in the fall-out from the 
breakdown of, say, a marriage or a cohabitant relationship. Such excluded 
relationships include people who have had an intimate relationship but never lived 
together or, the family or new partner of one of the parties (unless they come within 
another category of relationship regulated by the Act). The normal remedy would 
be the convoluted one of starting proceedings in any relevant tort and applying for 
an injunction in the course of those proceedings and for the main proceedings to be 
adjourned. The Protection from Harassment Act 1997 was passed primarily to 
remedy the lacuna in the law relating to stalkers, but it is very widely drafted. If 
there is more than one act of harassment, it is apt to provide criminal sanctions and 
civil remedies to persons who both come within the jurisdiction of the Family Law 
Act 1996 and those who do not. Of course, if harassment is serious enough, there 
might be a prosecution under the Act, regardless of the exact nature of the personal 
relationship between the parties involved and whether there has been a non- 
molestation order under the Family Law Act 1996 or a restraining order under the 
Protection from Harassment Act 1997. Civil orders are only likely to be made under 
sections 3 or 5 of the 1997 Act if there is no jurisdiction to do so under the 1996 
Act. For examples of restraining orders under section 5, see R v Swaine,!9 where the 
issue concerned proceedings for breach of an order by a juvenile, R v Southwark 
Crown Court, ex parte Howard,” where the harassment had been of a next door 
neighbour and the terms of the restraining order meant that the harasser could not 
return home, and R v Miah,?! where a man had been harassing a girl as she came 
out of school, and had been convicted of harassment as well as having a restraining 
order imposed on him. In the judgment in Hale v Tanner it is reported that there had 
been proceedings in the magistrates' court relating to the harassment of Mr Hale's 
girlfriend by Ms Tanner. This had resulted in a restraining order being made 
prohibiting Ms Tanner from contacting either Mr Hale or his girlfriend. 


Conclusion 


The provision of guidelines in Hale v Tanner is welcome as some consistency in 
approach to committals on breach of non-molestation orders was needed. It is also 
welcome that the guidelines are general and do not seek to impose a tariff system. 
The ultimate decision on the facts of the case cannot be faulted. However, some of 
the guidelines and considerations appear to be influenced by the law on sentencing 
in criminal cases. This is to be regretted as it causes confusion and might dilute the 
protection afforded to the victims of domestic violence. Such protection should the 
first consideration in such proceedings and the formulation of guidelines should 
flow from that consideration. 








19 [2001] Com LR 166. 
20 Unreported, see LTL 12 April 2000. 
21 (2000) 2 CAR(S) 439. 
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Judicial Politics and the Judicial Committee: The 
Devolution Jurisprudence of the Privy Council 


Aidan O'Neill QC* 


Devolution issues 


The three ‘Devolution Statutes’ of 1998, namely the Scotland Act, the Government 
of Wales Act and the Northern Ireland Act, all make reference to and define a new 
category of legal questions, ‘devolution issues’, which arise out of the creation of 
devolved governments for the non-English parts of the United Kingdom! 
Devolution issues are boundary markers. They are concerned with questions as 
to whether or not the devolved assemblies and administrations have transgressed 
the limits of the powers granted them under their founding acts — for example, by 
entering into areas reserved to the Westminster Parliament, or by being in breach 
of Community law, or by being incompatible with any Convention rights, or by 
otherwise being outwith the legislative or administrative competence of the 
devolved institutions. 

Since the limits of the devolved legislative bodies and administrations are set out 
in statute, the task of ensuring that the devolved institutions stay within the limits 
of the powers granted to them is one for the courts. Quite separately from the 
provisions of the Human Rights Act 1998, the three Devolution Statutes put it 
within the power of all UK courts to review and strike down on grounds of 
incompatibility with Convention rights, both legislative and executive acts 
emanating from the devolved institutions of Scotland,? Wales? and Northern 
Ireland.4 What has been created by the Devolution Statutes then are democratic 
institutions whose acts are, however, subject to control by the judiciary. 

Questions as to the ‘constitutionality’ of the acts or omissions of the devolved 
institutions and administrations (in the sense of whether or not these are in 
conformity with the limits set out in their founding statutes) may, if relevant to the 
matter at hand, competently be raised in any proceedings before any courts in the 
United Kingdom. Such matters are not reserved for decision by the higher courts. 
In principle, devolution issues may arise within any of the legal jurisdictions of the 
United Kingdom: thus, questions as to the vires of a Welsh measure might be 
raised before a Scottish court; while Scottish legislation may be challenged in 
Northern Ireland or in England. Schedules 6, 8 and 10 of the Scotland Act, 
Government of Wales Act and Northern Ireland Act respectively set out the 
procedures to be followed when devolution issues are raised before courts in the 
United Kingdom. All provide that frivolous or vexatious challenges to the 





* Advocate at the Scots Bar and Associate Member of Matrix Chambers, Gray’s Inn, London. 


1 For the various definitions of ‘devolution issues’ see para 1 of each of: Sched 6 to the Scotland Act 
1998; Sched 8 to the Government of Wales Act 1998; and Sched 10 to the Northern Ireland Act 
1998 

2 Scotland Act 1998 ss 29(2Yd) and 57(2). 

3 Government of Wales Act 1998 s 107.. 

4 See Northem Ireland Act 1998 ss 6(2)(c) and 24(1)(a). 
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competency of devolved legislation or administrative action or omissions need not, 
however, be taken up by the courts.? 

The three Devolution Statutes have also created a new role for the Judicial 
Committee of the Privy Council in that they have given it, rather than the House of 
Lords, jurisdiction on the question of the final domestic resolution of any 
devolution issues.$ But it is only those Privy Councillors who hold or have held the 
office of a Lord of Appeal in Ordinary, or high judicial office as defined in Section 
25 of the Appellate Jurisdiction Act 1876 (that is to say English and Northern 
Ireland High Court and Court of Appeal Judges and, in Scotland, Senators of the 
College of Justice) who may sit and act as members of the Judicial Committee in 
proceedings brought under the Devolution Statutes. In effect, what this means is 
that: firstly, Privy Councillors who are Commonwealth judges (for example Lord 
Cooke of Thorndon) are excluded from sitting in devolution issue proceedings, and 
secondly, unless Privy Councillors who do not sit in Parliament are specifically 
called to sit on a particular Judicial Committee hearing, there will be high degree 
of overlap between those who are active House of Lords judges and the Privy 
Council judges.’ 


The devolution jurisprudence of the Privy Council 


Between October 2000 and February 2001 four decisions of the Judicial 
Committee of the Privy Council, acting for the first time under its devolution 
jurisdiction, were pronounced. All of these cases came from Scotland on appeal 
from decisions of the High Court of Justiciary sitting in Edinburgh as a court of 
criminal appeal. The Scottish criminal appeal court has, throughout its history, 
been a court of final instance with no possibility of further appeal against any of its 
decisions to the House of Lords. Paragraph 13(a) of Schedule 6 to the Scotland Act - 
1998, however, introduced for the first time the possibility of an appeal against 
decisions of the Scottish criminal appeal court to the Privy Council, either with 
leave of the Scottish court or, failing such leave, with special leave of the Judicial 
Committee. The four cases which have now gone to the Judicial Committee from 
Scotland are, chronologically: 


(i) Montgomery and Coulter v Her Majesty’s Advocate and the Advocate 
General for Scotland,’ an appeal by the two accused in the second Surjit 
Singh Chhokar murder trial against a decision by the High Court of Justiciary, 
acting as the Scottish criminal appeal court, to refuse their claim that the 
extent of their pre-trial publicity (resulting in part from a public dispute 
between Lord McCluskey the trial judge in the first Chhokar trial and the then 











5 See para 2 of each of Sched 6 to the Scotland Act 1998, Sched 8 to the Government of Wales Act 
1998 and Sched 10 to the Northern Ireland Act 1998. 

6 For extra-judicial reservations about the appropriateness of using the Judicial Commuttee of the Prvy 
Council in this way, rather than the House of Lords, see Rt. Hon Lord Steyn, ‘Incorporation and 
Devolution — a few reflection on the changing scene’ [1998] European Human Rights Law Review 
153-156. 

7 Lord Hope of Craighead, ‘Edmburgh v Westminster & Others: resolving constitutional disputes — 
inside the crystal ball again?’ (1997) 42 Journal of the Law Society of Scotland 140-143 for a 
discussion of the differences between the House of Lords and the Judicial Committee of the Privy 
Council. 

8 Montgomery v Her Majesty's Advocate and the Advocate General for Scotland and Coulter v Her 
Majesty's Advocate and the Advocate General for Scotland JCPC, 2001 PC 1, 2001 SLT 37, also 
accessible at «www.privy-councilorg uk/> and digested ın [2000] Tones Law Reports 867. 
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Lord Advocate, Lord Hardie of Blackford, over the propriety of the Crown 
deciding against putting all three suspects for the murder on trial together) was 
such as to deprive them of the possibility of a fair trial; 

(ii) Hoekstra and others v Her Majesty’s Advocate (No. 4)° an application by the 
accused for special leave to appeal to the Privy Council against the decision of 
the High Court!? chaired by the Lord Justice General, Lord Rodger of 
Earlsferry, to refuse their application to set aside as ultra vires that court's 
earlier decision!! to order the quashing of the interlocutors of a differently 
constituted High Court, chaired by Lord McCluskey.!? The second High Court 
had quashed the orders of the first High Court on the grounds that these had 
been pronounced by a court which, by reason of Lord McCluskey's 
trenchantly expressed public views on the wisdom of the incorporation of 
the European Convention, could not be said to have been properly constituted 
by three impartial judges; 

(iii) Brown v Stott,)? an appeal by the Crown against the decision of the High 
Court of Justiciary, again acting under the chairmanship of the Lord Justice 
General in its appellate jurisdiction,!^ to uphold the accused's claim that the 
proposal by-the-Crown- to lead and rely in court upon evidence of the 
admission which she was compelled to make to the police under Section 
172(2)(a) of the Road Traffic Act 1988 contravened her Convention right 
against self-incrimination; and 

(iv) HM Advocate v Mclntosh,!5 again a Crown appeal against a decision of the 
Scottish criminal appeal court consisting of Lord Prosser, Lord Kirkwood and 
Lord Allanbridge in which a majority of the court (Lord Kirkwood dissenting) 
found that the assumptions set out in Section 3(2) of the of the Proceeds of 
Crime (Scotland) Act 1995 relating to the recovery of the proceeds of drug 
trafficking were incompatible with the presumption of innocence set out in 
Article 6(2) ECHR.!$ 


All of these appeals concerned aspects of the fair trial provision of the Conven- 
tion, Article 6. In all of them, the Privy Council found against the arguments of the 
individuals accused, and in favour of the Crown. Thus, the accuseds’ appeal in 
Montgomery v. Coulter was unsuccessful, it being held by the Judicial Committee 
that the High Court of Justiciary was correct in its assessment of the effect of the 
pre-trial publicity in this case as not being such as to prejudice the possibility of the 
two accuseds’ receiving a fair trial. The applicants for special leave in Hoekstra 
(No. 4) were also unsuccessful, with the Judicial Committee again agreeing with 
the High Court that the accuseds’ applications raised no devolution issues properly 
so called, and that therefore there was no avenue of appeal to the Judicial 





9 Hoekstra and others v Her Majesty ADM (No. 4), [2000] 3 WLR 1817, 2001 SLT 28 JCPC also 
accessible at < www.prvy-coancilorg uk/ 

10 Bokeo end others > Her Majesiy s Adede (No. 3), HCJ, 2000 SCCR 676. 

11 Hoekstra and others v Her Majesty's Advocate (No. 2), 2000 SLT 605, HCJ, the criminal appeal court 
consisting 1n Lord Rodger of Earisferry, Lord Sutherland and Lady Cosgrove. 

12 Hoekstra and others v Her Majesty's Advocate (No 1), 2000 SLT 602, HCJ, the criminal appeal court 
consisting of Lord McCluskey, Lord Kirkwood and Lord Hamilton. 

13 Brown v Stott (Procurator Fiscal, Dunfermline), 2001 SLT 59, JCPC also accessible at < www.privy- 
counciLorg.uk/ >. 

14 Brown v Stott (Procurator Fiscal, Dunfermline), 2000 SLT 379, HCI. 

15 McIntosh v. HM Advocate, JCPC, unreported decision of Lord Bingham of Cornhill, Lord 
Hoffman, Lord Hope of Craighead, Lord Clyde and Lord Hutton, 5 February 2001 (accessible at 
< www.privy-council.org.uk/ >) digested 1n [2001] Tones Law Reports 101 

16 McIntosh v. HM Advocate, 2000 SLT 1280, HCJ, also accessible at < www.scotcourts.gov.uk >. 
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Committee available under the Scotland Act. By contrast, in Brown v Stott the 
Crown appeal against the decision of the High Court of Justiciary was successful, it 
being held that any right against self-incrimination in the Convention was not an 
absolute one, but was instead a right which could lawfully be limited provided that 
such limitation were proportionate and not such as to compromise an accused's 
right to a fair trial overall: in the context of road traffic prosecutions, the Judicial 
Committee held that considerations of the public interest could justify the Crown 
leading in evidence the accused's self-incriminating statement, notwithstanding 
that it was required of her by the police under threat of prosecution. And in HM 
Advocate v McIntosh the Crown appeal was again successful, with the Judicial 
Committee overruling the majority decision of the Scottish criminal appeal court 
and holding that the property confiscation proceedings did not constitute a separate 
criminal charge. Accordingly the Judicial Committee held that the presumption of 
innocence set out in Article 6(2) was neither applicable or relevant to the 
prosecutor's application for a confiscation order (overruling on this point also the 
decision of the Court of Appeal Criminal Division of England and Wales in R v 
Benjafield!?), albeit that the accused might still rely in such proceedings, on the 
general fairness protections set out at common law and under Article 6(1). In any 
event, the Judicial Committee reiterated their view as set out in Brown v Stott and 
by the House of Lords in R v Director of Public Prosecutions, ex parte Kebilene!? 
to the effect that the presumption of innocence contained in Article 6(2) was not an 
absolute right but one which might properly be subject to a balancing test against 
the general interest of the community in suppressing crime. 

The specific decisions of the Judicial Committee on the merits of each of these 
cases were unanimous: all are of interest and all raise important issues of law and 
legal interpretation which deserve full consideration.? More generally, however, 
the four decisions, and the manner in which they appear to have been reached, 
highlight some fundamental aspects of the new constitution of the United Kingdom 
which the Human Rights Act and the Devolution Statutes, in particular the 
Scotland Act, have created. It is on these general constitutional aspects that this 
present article will concentrate. 


The definition of a ‘devolution issue’ 


The first thing that should be noted is that the one constant factor in all of the 
decisions of the Privy Council to date acting under its devolution jurisdiction has 
been the presence of the two Scots judges in the House of Lords, Lord Hope of 
Craighead and Lord Clyde on the panel of judges considering these matters.2? This 
is perhaps unsurprising, given that all of these cases to date have emanated from 
Scotland, but it is suggested that this continuity of personnel is a factor of 
particular significance when coming to consider the impact of these decision on the 
constitutional development of the United Kingdom, post-devolution. 


17 See R v Karl Benjafield and others, CA unreported decision of Woolf LCJ, Judge LJ and Collins J, 21 
December 2000 at para 69. This decision is also digested in [2000] Tunes Law Reports 902. 

18 Rv Director of Public Prosecutions, ex parte Kebilene [2000] 2 AC 326, HL. 

19 For a critical analysis of the reasoning and substantive decision reached by the Privy Council in 
Brown v Stott see S Di Rollo, ‘Brown v. Stott: an unconventional approach’ (2001) Scots Law Tunes 
(News) 22 

20 See, most recently, Follen v HM Advocate 8 March 2001, JCPC, accesmble at «www privy- 
council.org.uk», a decision of the screening committee composed by Lords Bingham, Hope and Clyde 
to refuse special leave to appeal. 
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In Montgomery and Coulter v Her Majesty's Advocate and the Advocate General 
for Scotland the Judicial Committee was composed in the traditional manner one 
now expects of Scottish appeals to the House of Lords, namely by two Scottish 
judges (Lord Hope and Lord Clyde) together with three non-Scots (Lord Slynn of 
Hadley, Lord Nicholls of Birkenhead and Lord Hoffmann). However, a clear 
division of opinion arose among these judges as to whether or not a decision of the 
Lord Advocate to initiate criminal proceedings on indictment against the accused 
could properly be said to raise a devolution issue at all. The non-Scots judges, led 
by Lord Hoffmann, clearly tended to the view that the matter of respect for and 
enforcement of an individual's Article 6 rights to a fair trial was not a matter for a 
prosecutor, but lay wholly with the court before which the trial was to be conducted. 
Accordingly, they tended to the view that one could not take Article 6 fair-trial 
point against the prosecutor, particularly before the trial has actually started. 

The Scottish judges, by contrast, emphasised the peculiar role and history of the 
Lord Advocate, noting his status as *master of the instance' in criminal trials?! and 
insisting that the approach which the Scotland Act had taken was to make the right 
of the accused to receive a fair trial a responsibility of the Lord Advocate as well as 
of the court. In what appears to be an implicit rebuke to Lord Hoffmann, Lord 
Hope noted that this case was the first time in which an appeal on a matter of Scots 
criminal law and procedure had ever come before a court situated outside Scotland; 
he therefore stressed the need for all the judges of that court to think themselves 
into the history and modes of understanding of Scots criminal lawyers, rather than 
simply for the judges to assume that the Scottish criminal system mirrored English 
criminal and the English derived criminal legal systems. 

The matter at stake was clearly one of the highest general constitutional 

' importance. If Lord Hoffmann's view were to prevail and questions regarding the 
proper protection of Article 6 did not raise devolution issues (since they concerned 
only the acts of the courts rather than the devolved Lord Advocate) then two 
consequences followed: firstly, it would appear that all of the Scottish juris- 
prudence on the Lord Advocate's duties under Article 62? which had developed 
since the coming into force of the Scotland Act and prior to the implementation of 
the Human Rights Act had been decided on the wrong statutory basis;2? secondly, 
and perhaps more importantly, there would effectively be no role for the Judicial 


21 Lord Hope relied in part on the following passage from Hume's Commentaries on the Law of 
Scotland Respecting Crimes (1844) vol. II 134: 


The Lord Advocate is master of his instance in this other sense, that even after he has brought his 
libel into court, it is a matter of bis discretion, to what extent he will insist agmnst the pannel; and 
he may freely, at any period of the process, before return of the verdict, nay after it has been 
returned, restrict his libel to an arbitrary punishment, in the clearest case, even of a capital crime. 


22 Notably: HM Advocate v Little 1999 SLT 1145 on the Lord Advocate's delays in bringmg a case to 
tial; Starrs and another v Ruxton. (Procurator Fiscal, Linlithgow), 2000 JC 208 on temporary 
sheriffs; Hoekstra and others v Her Majesty's Advocate (No. 2), 2000 SLT 605 on the requirements of 

an impartial judiciary; Buchanan (Procurator Fiscal, Fort William) v McLean 2000 SLT 928, HCJ 
(decision of Lord Prosser, Lord Milligan and Lord Morison) on fixed fees criminal legal aid and the 
equality of arms; Procurator Fiscal, Kirkcaldy v. Kelly, HCJ, unreported decision of Lord Milligan, 
Lord Cameron of Lochbroom and Lord Allanbridge, 18 August 2000, accessible at <www.scot- 
courts.gov.uk> on District Courts and the appearance of independence; and McIntosh v. HM 
Advocate, 2000 SLT 1280, HCJ, on the incompatibility the presumption of innocence set out in 
Article 6(2) ECHR of the procedures for the confiscation of the assets of convicted drug traffickers 

23 See Angus Stewart QC, ‘Devolution Issues and Human Rights’ (2000) Scots Law Times (News) 239 
for a detailed argument to the effect that the legislation has indeed been misunderstood and mis- 
applied by the judges and that the Scotland Act was never intended to be used to rage human rights 
points in the context of ordinary criminal procedure. 
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Committee in deciding on the proper interpretation and application of Convention 
fair-trial rights within the context of Scottish criminal procedure. There would be 
no space for the Judicial Committee to carry out its envisaged constitutional 
function of ensuring a uniform UK-wide interpretation for Convention rights in 
matters of both criminal and civil law. The result of this could well be the 
development of a peculiarly Scottish Convention rights jurisprudence in criminal 
matters, since there remains no appeal from the High Court of Justiciary to the 
House of Lords on ‘pure’ human rights challenges which might be brought in the 
Scottish criminal courts under the Human Rights Act.?4 

In the event, since all the judges in Montgomery and Coulter were agreed that 
the appeal should be dismissed on the basis that the facts did not show any 
potential breach of the accuseds’ fair trial rights, the non-Scots judges did not find 
it was not necessary for them to reach any final decision to be reached on the point 
as to whether a devolution issue had properly been raised as regards the 
applicability of Article 6 to the acts and omissions of the Lord Advocate, leaving 
the point to be argued and resolved on another occasion. 

In Hoekstra (No. 4) the three judge screening committee of the Privy Council, 
composed of Lord Slynn, Lord Hope and Lord Clyde, had little difficulty in 
rejecting the accuseds’ application for special leave to appeal, with Lord Hope, 
delivering the Judgment of the Board, noting that the Judicial Committee was not a 
constitutional court of general jurisdiction and re-affirming that it could only hear 
appeals from Scotland which raised a devolution issue as defined under the 
Scotland Act and which had been determined by the court appealed against. In all 
other issues, every interlocutor of the High Court of Justiciary is final and 
conclusive and is not subject to review by any court whatsoever. Thus, where it 
was alleged that the judges of the High Court of Justiciary had acted unlawfully, 
this did not give rise to an issue which the Judicial Committee could adjudicate on, 
since such an allegation, although raising a constitutional point, did not raise a 
Scotland Act point. The limits within which the powers of the High Court of 
Justiciary may be exercised were said by Lord Hope to be for determination by that 
court and had nothing to do with the functions of the Scottish Ministers, the First 
Minister or the Lord Advocate. 

The composition of the Judicial Committee in Brown v Stott is of particular 
interest in the context of the split in approach between the Scots and non-Scots 
judges which was revealed in Montgomery and Coulter. Again the two Scottish 
Law Lords, Lord Hope and Lord Clyde were included on the Committee, but they 
were joined by a third Scottish judge, Lord Kirkwood, who was eligible to sit on 
the Judicial Committee by virtue of the recent appointment of Inner House judges 
to the rank of Privy Councillor. Thus, for the first time, Scottish judges made up a 
majority of the Judicial Committee, being joined in Brown v Stott by Lord 
Bingham and Lord Steyn. This time, the Committee were unanimous in deciding 
that the proposed acts of the Lord Advocate properly raised a devolution issue 
under reference to Article 6 fair-trial rights. 

Thus, in Brown v Stott, the disputed analysis of this issue by Lords Hope and 
Clyde in Montgomery and Coulter would seem to have prevailed over the approach 
of Lord Hoffmann, and over the doubts expressed by Lord Slynn and Lord Nicholls 
in the earlier case. Had the Scots judges’ analysis of what constitutes a devolution 





24 The non-availability of appeals from the Scottish Criminal Courts to the House of Lords was 
confirmed by the House of Lords in Mackintosh v Lord Advocate (1876) 2 App Cas 41 and most 
recenily statutorily re-affirmed by s 124(2) of the Crinunal Procedure (Scotland) Act 1995. 

25 See Follen, n 20 above, per Lord Hope at pera 9.. 
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issue not been followed, and the Hoffmann approach preferred, the likely result 
would have been that Lord Justice-General Rodger's finding — backed as it was by 
an impressive citation and detailed critique of many Commonwealth and US 
authorities — as to the central and (almost) absolute nature of the right against 
enforced self-incrimination implicit in Article 6 of the Convention would have 
prevailed in the context of the Scots criminal law and procedure. By contrast, it 
seems likely that the House of Lords in any criminal appeal in England would have 
followed the approach favoured by the pressure group JUSTICE (who were 
permitted to intervene in the Judicial Committee proceedings in Brown v Stott) and 
allowed the right to be limited in a proportionate manner for legitimate reasons. 
One suspects that it was precisely the possibility of such a major disparity of 
approach between the two jurisdiction which drove Lord Hope's insistence (in the 
face of Lord Hoffmann's scepticism) as to the fair trial responsibilities of the Lord 
Advocate. 

In HM Advocate v. McIntosh the Judicial Committee again included Lord Hope 
and Lord Clyde, but had a non-Scottish majority made up of Lord Bingham, Lord 
Hoffmann, and Lord Hutton. By this time, there was no dispute among any 
members of the Committee that the matter before it was properly to be charac- 
terised as a devolution issue. The leading speech was given by Lord Bingham and 
concurred in by the rest of the bench, with only Lord Hope adding some brief 
additional observations on their decision (remarks which were also specifically 
concurred in by Lord Hoffmann). Again the decision of the Judicial Committee to 
over-rule the majority decision of the Scottish criminal appeal court brought 
Scottish criminal jurisprudence on the extent and effect of Article 6(2) into line 
with England and Wales (as now seen in the judgment of the Court of Appeal 
Criminal Division in R v Benjafield**) and ensured a uniformity of approach 
throughout the United Kingdom on the question of the confiscation of the alleged 
proceeds of drug trafficking. 


The relevance of the Strasbourg jurisprudence to the Privy 
Council decisions 


In coming to their decisions on the compatibility of acts or omissions of public 
authorities with any of the defined ‘Convention rights’, the courts are enjoined by 
section 2 of the Human Rights Act to ‘take into account’ all and any relevant 
decisions of the institutions established under the Council of Europe, namely the 
Court of Human Rights, the Commission on Human Rights and the Committee of 
Ministers. 

The Human Rights Act 1998 does not, then, incorporate into UK law and bind 
the UK courts to the jurisprudence of the Strasbourg institutions. The apparently 
non-binding nature of the decisions of the Strasbourg Court on national courts is to 
be contrasted with the position of the European Court of Justice in matters 
concerning European Community law. National courts are obliged to decide cases 
involving matters of substantive Community law under the Treaty of Rome and 
associated treaties, or involving jurisdictional or conflict of laws question arising 
between the Member States under the Brussels and/or Rome Conventions, ‘in 
accordance with the principles laid down by and any relevant decision of the 





26 See R v Karl Benjafield and others, CA unreported decision of Woolf LCJ, Judge LI and Collins J, 21 
December 2000 at para 69. This decision is also digested in [2000] Times Law Reports 902. 
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European Court of Justice’.?’ It may be that the non-binding nature of the general 
Strasbourg jurisprudence is intended simply to reflect the position under public 
international law under which a contracting state to the European Convention is 
bound only by judgments addressed to that state. Alternatively, it may be thought 
that since the European Court of Human Rights itself treats the Convention as a 
‘living instrument’ meaning that its interpretation of its provisions may change 
over time,” it would not be appropriate to bind national courts to Strasbourg 
judgments which are not binding on the Council of Europe institutions themselves. 
The fact that domestic courts would appear not to be formally bound to apply the 
decisions of the European Court of Human Rights to the facts of the case before 
them, arguably leaves the way open for a national human rights jurisprudence to be 
pursued and for a native human rights culture to be developed. 

In Montgomery and Coulter Lord Hope's judgment on the substantive issue (as 
to whether or not the pre-trial publicity precluded the possibility of a fair trial) 
contains, in addition to references to numerous Scottish and English domestic 
authority, an impressive citation and analysis of New Zealand legal research and 
Strasbourg, Canadian, Australian and Irish case-law, leading him ultimately to 
uphold the compatibility of the existing common law approach on the matter of 
possible prejudice” with the fair trial requirements of the Convention.” 

And in HM Advocate v McIntosh Lord Bingham's judgment considers in some 
detail Strasbourg authority both on the question as to whether or not a person 
subject to property confiscation proceedings following upon a conviction for 
drug trafficking could be said to be being charged with a criminal offence and, 
secondly, as to whether the statutory presumptions and reversal of onus of proof 
set out in such proceedings could be said to violate the presumption of 
innocence. 

In Brown v Stott, however, it would appear that the Judicial Committee took a 
decision not to follow a developing Strasbourg jurisprudence as to the absolute 
nature of the privilege against enforced self-incrimination implicit in Article 6 
seen, most notably, in the following decisions of the European Court of Human 
Rights: Funke v France?! where the Strasbourg Court found that the imposition of 
fines by the French customs authorities against an individual in respect of his 
failure to disclose documents concerning financial transactions violated Article 
6(1) ECHR; and Saunders v United Kingdom?) in which the use at a subsequent 
fraud trial of transcripts of even non-self incriminating evidence taken from the 
accused by DTI inspectors acting in relation to the investigation of company take- 
overs under compulsory powers was found to contravene Article 6(1) ECHR. 
These Strasbourg cases, together with recent decisions of the supreme or 
constitutional courts of Canada, South Africa, and the United States of America, 


27 Sees 3(1) of the European Communities Act 1972, s 3 of the Civil Junsdiction and Judgments Act 
1982 and s 3 of the Contract (Applicable Law) Act 1990. 

28 See, for example, Pellegrin v France, unreported decision of the ECtHR 8 December 1999, accessible 
at «www.dhcour.coe.fr/hudoc» in which the Strasbourg Court explicitly reversed its earlier case law 
and found that Article 6(1) farr-tnal nghts might be prayed in aid in certain categories of public sector 
employment. 

29 As laid down in Stuurman v HM Advocate 1980 JC 111 at 122, namely whether or not there was a 
substantial risk of prejudice so grave that no direction of the trial judge, however careful, could 
reasonably remove it. 

30 See, in particular Pullar v UK (1996) 22 EHHR 391, a Strasbourg case arising from the Scottish 
proceedings in Pullar v HM Advocate 1993 JC 135. 

31 Funke v France A/256-A (1993) 16 EHRR 297. 

32 Saunders v United Kingdom, A/702 (1997) 23 EHRR 313 
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had been relied upon in the judgment of the High Court of Justiciary acting as a 
court of criminal appeal against which the appeal to the Judicial Committee of the 
Privy Council was taken by the Crown.? In the leading judgment in the appeal 
court, the Lord Justice General, Lord Rodger, observed that it was not easy to 
discover the scope of the right to silence protected under the European Convention 
simply from the judgments of the European Court of Human Rights since there 
were at that time only two or three cases in which the matter had been raised. He 
stated, too, that he could derive little guidance from the admissibility decisions of 
the European Commission of Human Rights cited to him by the Crown in which 
the Commission had Human rejected as ‘manifestly ill-founded’ claims by 
applicants that their Article 6(1) ECHR rights had been breached,* holding that 
‘not all of the[ir] reasoning is easy to follow’ and that, in any event, ‘none of the 
decisions concerned the use of any reply as evidence at a trial’. Having regard to 
authorities in a variety of jurisdictions he concluded that Article 6(1) ECHR 
conferred ‘testimonial immunity’ on any verbal statements which an accused was 
required to make under compulsion by the authorities but that the right to silence 
and the privilege against self-incrimination ‘does not extend to the use in criminal 
proceedings of material which may be obtained from the accused through the use 
of compulsory powers but which has an existence independent of the will of the 
suspect such as inter alia, documents acquired pursuant to a warrant, breath, blood 
and urine samples and bodily tissue for the purpose of DNA testing’. The Lord 
Justice General observed: 


[A]ccording to recognised international standards, to be effective, the right of silence and 
the right not to incriminate oneself at trial really imply the recognition of similar rights at the 
stage when the potential accused 18 a suspect being questioned in the course of a criminal 
investigation. In particular the accused's right to silence and not to incriminate himself under 
the Convention would be infringed if the Crown could lead evidence of an answer which the 
accused was obliged to give 1n response to police questioning in those circumstances. To 
hold otherwise would be to undermine the central right of an accused under the Convention 
not to incriminate himself at trial. 

The Solicitor General argued in terrorem that, if we were to allow the appellant's appeal, 
then any use of 1nformation obtained under Section 172 at trial would infringe an accused's 
right not to incriminate himself under Article 6(1). He pointed out that this could have 
momentous effects on the use of roadside cameras in the detection and prosecution of road 
traffic offences, since such prosecutions rely on the use of Section 172 for proof of the 
identity of the driver. That may' or may not be so, but, in accordance with the guidance of 
the [Strasbourg] Court, I have reached my decision on the facts of this particular case. I 
have not considered the facts of other possible cases. But not all the features of the present 
case would be found, say, in cases where the police send out a written request to the keeper 
of a vehicle caught speeding by a roadside camera. I therefore reserve my opinion on such a 
case until it arises for decision. 


33 Brown v Stott (Procurator Fiscal, Dunfermline), 2000 SLT 379, HCJ. 

34 "These included the following situations specifically involving road traffic regulation: where an 
individual was required under UK law to produce blood samples under threat of prosecution in a drink 
dnving case (Application 30551/96 Cartledge v United Kingdom, Commission decision of 9 Apnl 
1997, accessible at < www.dhcour.coe.fr/hudoc >), where a car owner was found liable in the 
Netherlands for parking fines 1n respect of his car when he was not able or willing to name the driver 
ox to establish that the car had been used against his will (Application 6170/73 D N v Netherlands, 
unpublished decision of the Commission of 26 May 1975); where an Austrian national regulation 
obliged the registered keeper of a car to accept responsibility for the unlawful use of his car, or to 
name the actual driver if known to hum (Applicaton 15135/89 JP, KR and GH v Austria Commission 
decision of 5 September 1989, accessible at < www.dbcour.coe.frfhudoc >), and where the 
keeper of a vehicle was fined by the Spanish authonties for failing to disclose the identity of the 
driver of his vehicle after it had been caught 1n a radar speed trap (Application 23816/94 Tora Tolmos 
v. Spam Commission decision of 17 May 1995, accessible at < www.dhcour.coe.fr/hudoc >). 
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By contrast, the Judicial Committee in its unanimous decision overturning the 
decision of the High Court, appeared to accept the consequentialist in terrorem 
arguments put forward by the Lord Advocate, the Advocate-General for Scotland 
and by the only intervening party JUSTICE, and held that the right not to be 
compelled to incriminate oneself which is implicit within the Convention should 
not be regarded as an absolute right, but instead was one which the State 
authorities could lawfully limit in accordance with the requirements of 
proportionality. It is perhaps to be regretted that the apparent inequality of arms 
as between appellants and respondent was not redressed by the participation on 
the side of the accused of LIBERTY or some other NGO willing to argue the case 
for a more absolute right against compelled self-incrimination. 

Such an approach by the Judicial Committee limiting the privilege against self- 
incrimination appears to run counter to the Strasbourg, US and Commonwealth 
court decisions which had been reviewed and applied in the judgment of the High 
Court of Justiciary. The view taken by the Judicial Committee, however, appears to 
have been that, as a matter of policy, the public interest in the regulation and 
effective control of road traffic justified a more restrictive interpretation of the 
right against self-incrimination in the context of road traffic prosecutions. The 
Privy Council judges appear to have accepted (as a matter of submission and 
without evidence) the contentions of the appellant and intervening parties to the 
effect that such limitation on the privilege against self-incrimination in road traffic 
matters was effective in preventing misuse of motor vehicles and thereby to reduce 
the number of fatal and serious accidents and so save lives and property. It would 
appear that it was in the light of this policy decision that the judges in the Judicial 
Committee then expressed some reservations about too ready a reliance on 
Commonwealth and US precedents to inform the domestic courts’ understanding 
of the requirements of the Convention, and also gave voice to doubts as to the 
correctness of the decision of the European Court of Human Rights in Saunders,” 
notwithstanding the fact that in subsequent proceedings before the European Court 
of Human Rights, the United Kingdom Government has conceded the correctness 
of the Saunders decision.” 

The Privy Council decision in Brown v Stott makes one thing clear, at least: past 
case law, whether from the Strasbourg institutions, from other constitutional or 
human rights courts or from their domestic courts, should not be applied 
mechanistically or with an undue emphasis on the rules of precedent. Past cases 
should not be seen as establishing the extent of a Convention right — they simply 
provide examples of its application in particular circumstances. When faced with a 
Convention argument it may be argued that the courts have always to seek to 
ensure 'a fair balance between tbe general interests of the community and the 
requirements of the protection of individuals’ fundamental rights’ ,?? having regard 
to the particular circumstances before them and the consequences which might 
flow from their particular decision. In the early days of wrestling with human 
rights arguments there will clearly be a temptation for practitioners and the courts 
to elevate dicta of the European Court of Human Rights into binding pronounce- 
ments on the law, in a manner which may perhaps be criticised in the light of 
Brown v Stott as overly deferential to that court. At the same time, however, it 








35 See, in particular: Lord Bingham at 25; Lord Steyn at 38 and 43-45; Lord Hope at 56-58 and 61—63; 
Lard Clyde at 67; Lord Kirkwood at 75 

36 See IJL, GNR and AKP v United Kingdom, ECtHR unreported decision of 19 September 2000, 
accessible at « www.dhcour.coe.fr/hudoc >. 

37 See A v The Scottish Mimsters 2000 SLT 873, IH per L-P Rodger at para 48. 
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would appear that the Judicial Committee also wish proper account should be taken 
of the effect and import of, for example, admissibility decisions of the Commission 
(and post-Protocol 11 Court) of Human Rights and they should not be summarily 
dismissed as of little or no account because considered to be ‘obscurely reasoned’. 

The question that remains is whether an approach to the case law of the 
Strasbourg court which, on apparently the basis of the considerations derived from 
the ‘margin of appreciation’ of the national institutions, seems to allow for a lower 
standard of protection for the Convention right against self-incrimination than that 
set out by the European Court of Human Rights in Funke and Saunders, is itself 
compatible with the requirements of the Convention. This question can ultimately 
only be answered by a decision of the Strasbourg court 


Proportionality and the intensity of review in Convention rights 
cases 


Prior to the 'bringing home' of the Convention rights there was a growing 
awareness among practitioners and judges that the stark choice between either high 
‘Wednesbury unreasonableness' as traditionally defined, and the standards of 
ordinary reasonableness (with judges substituting their views for those of the 
administrators) was insufficient if judicial review was to be properly responsive to 
the requirements of the changing constitution. In fundamental rights cases, the 
phrase a ‘most anxious scrutiny’ came to be used in relation to the courts reviewing 
the administration’s actions and a recognition that ‘the more substantial the inter- 
ference with human rights the more the court will by way of justification 
before it is satisfied that the decision is reasonable’3* in the sense of it actually 
falling within the range of responses open to a eai decision maker.?? 
With the coming into force of the Human Rights Act, however, things have 
changed. By virtue of Section 6(1) of the Act the actings and omissions of a public 
body in breach of a Convention right are no longer to be characterised in judicial 
review terms as a species of ‘irrationality’ and thus subject to the high hurdle of 
Wednesbury unreasonableness,Ó0 but rather have to be regarded as a form of 
illegality and should, in theory, thereby made subject to a stricter scrutiny by the 
courts examining whether or not the decision maker has, in fact, acted in a manner 
which is compatible with Convention rights. This means that the Strasbourg 
doctrine of proportionality rather than ‘irrationality’ is directly imported into 
domestic consideration of challenges to public authorities on Convention grounds. 
It is, however, implicit within the doctrines of proportionality and the ‘margin of 
appreciation’ that a weighing of individual rights against considerations of the 





38 R v Admiralty Board of the Defence Council, ex parte Lustig-Prean and Beckett [1996] IRLR 100, 
CA per Thorpe LJ at 106-7. 
39 See, for example, R v Secretary of State for the Home Department ex parte Launder [1997] 
1 WLR 839 per Lord Hope of Craighead at 867 in which he observed that: 
If the applicant is to have an effective remedy against a decision which is flawed because the 
decasion-maker has misdirected himself on the Convention which he himself says he took into 
account, it must surely be right to examine the substance of the argument. The ordinary principles 
of judicial review permit this approach because it was to the rationality and legality of the 
decision, and not to some independent remedy, that [counsel for Launder] directed hus argument 
40 As in Brind and others v Secretary of State for the Home Department [991] AC 696, HL and R v 
Ministry of Defence, ex parte Smith and others [1996] QB 517, CA per Lord Bingham MR at 558—9. 
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common good is followed.*! In coming to his decision in Montgomery, however, 
Lord Hope noted (at pages 40-41): 
Article 6, unlike Articles 8 to 11 of the Convention, is not subject to any words of limitation. 


It does not require nor indeed does it permit a balance to be struck between the rights which 
it sets out and other considerations such as the public interest. 


In Brown v. Stott, a different emphasis in relation to Article 6 is evident. Lord 
Bingham states (at page 31) that: 

The jurisprudence of the European Court [of Human Rights] very clearly establishes that 

while the overall fairness of a criminal trial cannot be compromised, the constituent rights 

compnsed, whether expressly or implicitly, within Article 6 are not themselves absolute. 

Limited qualification of these rights is acceptable if reasonably directed by national 

authorities towards a clear and proper public objective and if representing no greater 

qualification than the situation calls for. 
Lord Steyn states (at page 37): 

[A] single minded concentration on the pursuit of fundamental nights of individuals to the 

exclusion of the interests of the wider public might be subversive of the 1deal of tolerant 

European democracies, The fundamental rights of individuals are of supreme importance but 

those rights are not unlimited: we live in communities of individuals who also have rights. 
And Lord Hope notes (at page 55): 

[T]be European Court [of Human Rights] and the European Commission [of Human Rights] 
have interpreted ... Article [6] broadly by reading into it a variety of other rights to which the 
accused is entitled in the criminal context. Their purpose is to give effect, in a practical way, 
to the fundamental and absolute right to a fair trial. They include the right to silence and tbe 
right against self-incrimination with which this case is concerned. As these other rights are 
not set out m absolute terms in ... Article [6] they are open, in principle, to modification or 
restriction so long as this is not incompatible with the absolute right to a fair trial. 

The approach of the Judicial Committee in Brown was therefore directed at the 
question as to whether the provision in question represented a ‘disproprtionate 
response to a serious social problem’ given that (per Lord Bingham at page 34) 
‘the possession and use of cars (like for example, shotguns, the possession of which 
is very closely regulated) are recognised to have the potential to cause grave 
injury’. None of the five judges had any difficulty i in finding, in the light of the 
statistics presented to them for death and injury on the roads, that requiring the 
registered keeper of a vehicle to advise as to the identity of the driver of his or her 
car was not disproportionate measure, even if it meant the keeper being compelled 
to incriminate herself. 

Similarly in HM Advocate v McIntosh, both Lord Bingham and Lord Hope took 
the view that the rebuttable presumption that any property held or transferred to or 
by a convicted drug trafficker up to six years before his being indicted for drug 
trafficking should be regarded as the proceeds of drug trafficking carried on by him 
was a proportionate response to the ‘scourge of drug trafficking’. In support of that 
view, Lord Bingham cited the terms of the 1988 Vienna UN Convention against 





41 Thus the (Luxembourg-based) Court of Justice of the European Communities commonly uses a 
variation on the following formula (in this instance found in Case 5/88 Wachauf v Germany [1989] 
ECR 2609 at paragraph 18) when discussing fundamental nghts- 


The fundamental rights recognised by the Court are not absolute however, but must be considered 
in relation to therr social function. Consequently, restrictions may be imposed on the exercise of 
those rights provided that those restrictions in fact correspond to objectives of general interest 
pursed by the Community and do not constitute, with regard to the aim pursued, a disproportionate 
and intolerable interference, umpairing the very substance of those rights. 
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Tegal Traffic in Narcotic Drugs and Psychotropic Substances (ratified by the 
United Kingdom in June 1991), quoted with approval certain passages from the 
Irish Law Reform Commission 1991 report (LRC 35-1991), The Confiscation of 
the Proceeds of Crime and concluded that: - 


The statutory scheme contained in the 1995 Act is one approved by a democratically elected 
Parliament and should not be at all readily rejected. 


While Lord Hope assessed the proportionality of the statutory scheme (at 
paragraph 12 of his judgment) in the following terms: 


The essence of drug trafficking 1s dealing or trading in drugs. People engage in this activity 
to make money, and it is notorious that they hide what they are doing. Direct proof of the 
proceeds is often difficult, if not impossible. The nature of the activity and the harm it does 
to the community provide a sufficient basis for making these assumptions. They serve the 
legitimate aim in the public interest of combating that activity. They do so in a way which is 
proportionate. They relate to matters that ought to be within the accused’s knowledge, and 
that are rebuttable by him at a hearing before a judge on the balance of probabilities. In my 
opinion fair balance is struck between the legitimate aim and the rights of the accused. 
The apparent readiness of the Privy Council in both Brown v Stott and in HM 
Advocate v. McIntosh to find in favour of the Crown’s claims as to the 
proportionate nature of the legislative measure under challenge, and to hold that 
the individual's privilege against self-incrimination and/or the presumption of 
innocence could properly be limited by the State highlights the fact that the 
importation of the European test of proportionality, long advocated by civil 
libertarian lawyers, may be something of a double-edged sword. The traditional 
black-letter law approach to judicial review was concerned not with the merits of 
the particular decision as such, but with the decision making process; accordingly a 
strict and formal approach in favour of those affected by the decision, which 
emphasised the legal limits on the jurisdiction of the decision maker and the need 
for procedural fairness could properly be taken by the courts, concerned as they 
were to police decisions rather than to make them. With the new doctrine of 
proportionality, however, the courts are concerned with the merits of the decision in 
question and, in particular, with whether or not: (i) the decision or measure in 
question is in fact aimed at a legitimate end; (ii) the decision or measure is effective 
in achieving that end; and (iii) the decision or measure shows a proper regard for, 
and balance, of the rights of the individual against the interests of society. Given the 
balancing exercise required in this last aspect of the proportionality, the procedural 
and substantive rights of the individual can no longer be regarded as the trump cards 
they were under the older model of judicial review. Accordingly, the doctrine of 
proportionality may, in fact, lead to greater rather than less deference by the courts 
to administrative and legislative decisions, than might have been expected under the 
older constitutional model, under which individual's substantive and procedural 
rights are in effect ring-fenced against the whims of the decision maker. 


Conclusion 


Section 103 of the Scotland Act, Section 82 of the Northern Ireland Act and 
paragraph 32 of Schedule 8 to the Government of Wales Act all assert the binding 
nature of decisions of the Judicial! Committee of the Privy Council in proceedings 
under the Act in all other courts and legal proceedings, apart from later cases 
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brought before the Committee. These provisions would appear to be intended to 
alter the general rule that the House of Lords in its judicial capacity is not bound by 
decisions of the Judicial Committee of the Privy Council.*? It would seem that the 
purpose of this provision was to ensure uniformity of approach across the United 
Kingdom on matters of Convention rights, among others. It is a provision the 
significance of which has apparently been little understood, because in effect it 
means that on questions of the effect and scope of Convention rights (which have 
been duly raised under the Devolution Statutes) the House of Lords has been 
superseded as the final court of appeal in the United Kingdom. This will come as a 
great shock to many English lawyers, who are currently engaged in litigation over 
Convention rights issues since the coming into force of the Human Rights Act in 
England at the beginning of October 2000. The final court of appeal in civil and 
criminal matters for England, Wales and Northern Ireland, the House of Lords, has 
itself been placed at level lower in the judicial hierarchy by another court, the 
Judicial Committee, which a developing constitutional convention seems to 
indicate will be a court composed substantially, (and at times by a majority) of 
Scots lawyers deciding cases brought primarily from Scotland. 

The somewhat surprising (and surely unintended) result of this is an effective 
Scottish take-over of English law when matters of Convention rights are raised, 
and the exclusion of the vast majority of English lawyers and English judges from 
the constitutional process put in place to reach final and binding decisions on 
Convention points in the United Kingdom. Thus, while in December 2000, the 
Court of Appeal of England and Wales was, in the case of R v Benjafield? 
considering the compatibility of property confiscation orders in drug trafficking 
cases with individuals’ Convention rights, the final decision on this question of 
Convention compatibility was effectively taken, not on any appeal by the parties to 
that case the House of Lords, but by the decision of the Judicial Committee in the 
Scottish case of HM Advocate v McIntosh,“ which as we have seen reversed the 
majority finding of the High Court of Justiciary (sitting in Edinburgh as a court of 
criminal appeal) to the effect that the legal regime governing such confiscation was 
incompatible with the fair trial requirements of Article 6.55 

Similarly, in a series of conjoined judicial review applications (collectively 
known as 'Alconbury') which were heard before the High Court of England and 
Wales in December 200046 the question before Tuckey LJ and Harrison J was 
whether or not the processes by which the Secretary of State for Environment, 
Transport and the Regions makes decisions under the Town and Country Planning 
Act and Orders, under the Transport and Works Act 1992, the Highways Act 1980 
and the Acquisition of Land Act 1981 were compatible with Article 6(1). 
Effectively the same issue arising under parallel Scottish planing legislation had 
already been raised and decided upon in October 2000 by Lord Macfadyen sitting 


42 See London Joint Stock Bank v MacMillan and Arthur [1918] AC 777 at 807. 

43 InR v Karl Benjafield and others, CA unreported decision of Woolf LCJ, Judge LJ and Collins J, 21 
December 2000, digested in [2000] Tomes Law Reports 902. 

44 Mcintosh v HM Advocate, ICPC, unreported decision of Lord Bingham of Cornhill, Lord Hoffman, 
Lord Hope of Craighead, Lord Clyde and Lord Hutton, 5 February 2001 (accesmble at <www.privy- 
council org uk/»). 

45 Mcintosh v HM Advocate, 2000 SLT 1280, HCJ, also accessible at <www.scotcourts.gov.uk>. 

46 (1) R v Secretary of State for the Environment Transport and the Regions, ex parte Holding and 
Barnes pic, (2) R v Secretary of State for the Environment Transport and the Regions, ex parte 
Premier Leisure, (3) R v Secretary of State for the Environment Transport and the Regions, ex parte 

dA ED tcd Mm TEE Led 
Regions v Legal amd General Assurance Limited, QBD unreported decision of Tuckey LJ and 
Harrison J, unreported decision of 12 December 2000. 
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at first instance in the Scottish judicial review application County Properties v 
Scottish Ministers?! and the Divisional Court hearing the conjoined English and 
Welsh cases arrived at a similar conclusion to that which had already been reached 
in the Outer House in the Scottish case, namely that the existing planning 

in relation to call-ins by the Secretary of State were incompatible with 
the Convention rights guaranteeing individuals access to an independent and 
impartial tribunal with full jurisdiction in the determination of their civil rights. 
The decision of Lord Macfadyen in County Properties was appealed against by the 
Scottish Ministers to three judges of the Inner House of the Court of Session. 
Meanwhile, however, the decision of the Division Court in the Alconbury 
application was allowed to leapfrog the Court of Appeal of England and Wales and 
be appealed directly to the House of Lords.“ But again, as a result of the new 
hierarchy of courts created by the Devolution Statutes, the final decision on this 
point cannot be made by the House of Lords judges in Alconbury: instead the 
House of Lords will have to defer on the Convention point issue to a decision of the 
Judicial Committee should an appeal against the decision of the Inner House in 
County Properties v Scottish Ministers be taken to the Privy Council. The Scottish - 
Ministers hedged their bets, however, in that they applied for and were given leave 
to intervene to argue their case before the House of Lords in Alconbury and thereby 
have afforded themselves two bites of the cherry, once before the House of Lord 
and once before the Privy Council, a privilege not taken advantage of by County 
Properties Ltd. who brought the original judicial review application which sparked 
off the whole argument as to the reach of Article 6 in planning matters. 

One cannot but feel that this kind of ad hoc constitutional structure will not prove 
to be an inherently stable one, particularly given that there are at least stateable 
arguments (which might be raised should, for example, the Privy Council decision 
in Brown v Stott be taken by the accused to the European Court of Human Rights in 
Strasbourg, or if County Properties Ltd. are themselves ultimately unsuccessful 
before the Privy Council and decide to take the matter further) to the effect that the 
Judicial Committee of the Privy Council does not itself conform to the requirements 
of the Convention, in particular Article 6(1), as regards having the appearance of 
being ‘an independent and impartial tribunal established by law'.* The question 
must arise as to whether the Judicial Committee of the Privy Council, whose 
members qua Privy Councillors are appointed solely at the pleasure of the Crown 
without formal grant or letters patents and who may be removed or dismissed from 
the Privy Council at the pleasure of the monarch (albeit on advice from the Prime 
Minister) simply by striking their names from the Privy Council book, themselves 
satisfy the Article 6(1) requirements as understood by the European Court of 
Human Rights of the appearance of an independent and impartial tribunal 
established by law: see, among others, the decisions of the European Court of 
Human Rights in McGonnell v United Kingdom? and Wille v. Liechtenstein.5! 


47 County Properties Limited v. Scottish Ministers, 2000 SLT 965, OH. 
48 Seo now Alconbury HL, 9 May 2001, unreported decisions of Lords Slynn, Nolan, Hoffmann, Hutton 
and Clyde, accessible at «www.publications.pariiament 
49 On the requirements for an tribunal to have the appearance of independence and impartiality see the 
decision of the Scottish cnminal appeal court in Starrs and another v Ruxton (Procurator Fiscal, 
a e LAB A e 
of the Judiciary the Scottish Experience’ (2000) 63 Modern Law Review 429. 
50 Md RUNI Eh mee aed Kad orar. MO Le Rd COR done 


5i Wille v Liechtenstein, unreported decision of 28 October 1999 of the European Court of Human 
Rights, accessible at < www.dhcour.coe.fr/hudoc >. 
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Ultimately, it is suggested, the logic of the on-going constitutional change will 
require the setting up a properly established constitutional court for the United 
Kingdom, with properly identified, tenured and explicitly independent judges, 
perhaps appointed after parliamentary hearings along the lines of the US Supreme 
Court. The genie of constitutional reform is out of the bottle and has acquired its 
own dynamic. It would appear we have not completed the task of writing the 
constitution. 


Stenberg v Carhart. A Divided US Supreme Court 
Debates Partial Birth Abortion 


Liz Heffernan“ 


Introduction 


During the course of its October 1999 term, the US Supreme Court handed down a 
veritable potpourri of colour and controversy with rulings on subjects as diverse as 
campaign finance, child visitation, discrimination on grounds of sexual orientation, 
Miranda rights, nude dancing and school prayer. 1 Tt was the socially explosive 
issue of abortion, however, that produced the Court’s most publicly contentious 
and internally divisive step of the term. In Stenberg v Carhart,’ a five-to-four 
majority struck down Nebraska’s ban on partial birth abortion, a medical procedure 
commonly used for abortions performed after the first trimester of pregnancy.” 

Dr LeRoy Carhart is a Nebraska physician who operates a family medical 
practice where he performs abortions in a clinical setting. He filed suit in federal 
district court on his own behalf and on behalf of his patients, challenging the 
constitutionality of the Nebraska statute and seeking an injunction against its 
enforcement. After a trial on the merits, involving expert testimony on both sides, 
the district court held the statute unconstitutional,* a ruling that was, affirmed on 
appeal by the United States Court of Appeals for the Eighth Circuit. 


* Law Clerk to Judge John F. Grady, United States District Court for the Northern District of Illinois. 
The author writes in her capacity. 

1 The members of the Court are Chief Justice William H. Rehnquist and Justices John Paul Stevens, 
Sandra Day O'Connor, Antonin Scalia, Anthony M. Kennedy, David H. Souter, Clarence Thomas, 
Ruth Bader Ginsburg and Stephen G. Breyer. 

2 530US , 120 S Ct 2597, 147 L Ed 2d 743 (2000). The case was argued on 25 April 2000 and 
decided on 28 June 2000. 

3 Justice Breyer delivered the opinion for the Court and was joined by Justices Stevens, O'Connor, 
Souter and Ginsburg. Chief Justice Rehnquist and Justices Scalia, Kennedy and Thomas dissented. In 


a second decision relating to abortion, Hill v Colorado, 530 US ,120 S Ct 2480, 147 L Ed 2d 597 
(2000), tho Court uphold a sato law regulating protests conducted outside abortion climes Justices 
and Thomas dissented. 


Sale oe 11 F Supp 2d 1099 (Neb. 1998). 

eei Miis: 192 F 3d 1142 (8th Cir 1999). The same panel of the Eighth Circuit struck down 
on in Arkansas and lowa, respectively: Little Rock Family Planning Services, P A v 

prs 192 F 3d 794 (8th Cir 1999); Planned Parenthood of Greater lowa, Inc v Miller, 195 F 3d 386 

(8th Cir 1999). 


CA 4 
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Dr Carhart’s was by no means an isolated suit nor, indeed, a lone victory: the 
enactment of similar laws in 29 other states, generated legal challenges across the 
country, most of them redounding for the plaintiffs. At the federal appellate level, 
the Sixth Circuit had previously struck down an Ohio statute criminalizing partial 
birth abortion. More recently, however, the Seventh Circuit reached a different 
conclusion on the constitutionality of measures enacted in Illinois and Wisconsin.’ 
This split among the circuits paved the way for Supreme Court review of this 
pressing, emotive issue. 


The law on abortion 


It had been eight years since the Supreme Court's last full-blown tussle with the 
law on abortion. Stenberg presented an opportunity to revisit the terrain mapped 
out in its landmark 1973 decision in Roe v Wade.? In balancing a woman's right to 
choose to terminate ber pregnancy against the State's interest in fetal life, Justice 
Harry A. Blackmun’s majority opinion in Roe focused on viability.? Before 
viability, ‘a physician, in consultation with his patient, is free to determine, without 
regulation by the State that, in his medical judgment, the patient’s pregnancy 
should be terminated.’!° Once the fetus is viable, however, a state may regulate 
and even proscribe abortion except where it is necessary, in appropriate medical 
judgment, for the preservation of the life or health of the woman. 

Roe was refined almost two decades later in Planned Parenthood of 
Southeastern Pennsylvania v Casey.'* A divided court reaffirmed the essential 
tenets of Roe, including its emphasis on viability. However, a plurality rejected 
Roe's rigid trimester framework in favor of an ‘undue burden’ standard.'? A law 
unduly burdens a woman's right to seek an abortion of a nonviable fetus (and is 
therefore unconstitutional), the justices explained, when it has the purpose or effect 
of placing a ‘substantial obstacle’ in the woman's path.'* In the wake of Casey, 
state courts and lower federal courts have grappled with the application of this 
malleable formula. 


6 Women’s Medical Professional Corporation v Voinovich, 130 F 3d 187 (6th Cir 1997), cert denied, 
523 US 1035, 118 S Ct 1347, 140 LEd 2d 496 (1998). In a similar vein, the Fourth Circuit had issued 
a stay preventing interference with Virginia's anti-pertial birth abortion statute: Richmond Medical 
Center for Women v Gilmore, 144 F 3d 326 (4th Cir 1998), motion to vacate stay denied, 183 F 3d 
303 (4th Car 1998). 

Hope Clinic v Ryan, 195 F 3d 857 (7th Cir 1999) (en banc). 

410 US 113, 93 S Ct 705, 35 L Ed 2d 147 (1973). 

Chief Justice Burger and Justices Douglas, Brennan, Stewart, Marshall and Powell joined in Justice 

Blackmun’s opinion. Justices White and Rehnquist dissented. 

10 410 US at 163. The Court confirmed that the unenumerated nght of privacy encompesses a woman's 
right to decide whether or not to terminate ber pregnancy. That right ‘is founded in the Fourteenth 
Amendment's concept of personal liberty and restrictions on state action.’ ibid 153. 

ll ibid 163-64. 

12 505 US 833, 112 S Ct 2791, 120 L Ed 2d 674 (1992). 

13 Casey is archetypical of splintered decision-making at the Supreme Court. The plurality of three, 
Justices O'Connor, Kennedy and Souter, also delivered the opinion for the Court in which they were 
joined in part by Justice Stevens. Justice Blackmun concurred in the judgment but adhered to the strict 
letter of Roe. Chief Justice Rehnquist and Justices White, Scalia and Thomas dissented in part, 

m SERE IE ae eee viene deiner So ul Pees: 

US at 877. 
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The Supreme Court chose partial birth abortion as the controversial setting for a 
potentially volatile debate over the subject of abortion. Stenberg provided an 
opening for an increasingly conservative court to edit or even redraft the law on 
abortion. The judgment was preceded by considerable speculation as to whether 
the conservative wing — anchored by Casey's dissenters would muster the 
necessary majority to overturn Roe and roll back the many decisions that followed 
its lead. Pundits predicted that, at the very least, the Court would use the occasion 
to clarify and perhaps rein in the holding in Casey. 

The topic of partial birth abortion also raised an issue regarding the nature of 
abortion regulation as yet unresolved by the Court. Over the years, the states have 
devised a myriad of legislative strategies to curb abortion, fanning a constant flame 
of contentious litigation in state and federal court. Within the rubric of Roe, the 
Supreme Court has upheld a range of state restrictions on access to abortions, such 
as mandatory waiting periods,’ 7 compulsory counseling and consent procedures,'® 
special provisions for minors,? and restrictions on medical locations? and 
physician qualifications.” 

Stenberg focused on a somewhat novel but nevertheless central issue, namely, 
the extent to which a state can dictate or, conversely, proscribe, a particular method 
of abortion. The Court started down this , path as early as 1976 in Planned 
Parenthood of Central Missouri v Danforth,™ striking down an outright legislative 
prohibition of saline amniocentesis. The Court held that Missouri had 
overstepped the constitutional mark by banning the most common method of 
second trimester abortion nationwide, thereby forcing à woman to terminate her 
pregnancy by methods more dangerous to her health. As against Missouri’s 
blanket prohibition, the Court endorsed the traditional position that the choice of 
one particular abortion procedure over another is a matter for the woman and her 
physician. 


Partial birth abortion 


The term ‘partial birth abortion’ has neither a medical nor dictionary definition. It 
was first coined by the anti-abortion movement as a generic reference to certain, 
particularly harrowing, methods of late-term abortion. Offering the caution, *our 
discussion may seem clinically cold or callous to some, perhaps horrifying to 


15 Virtually all appeals reach the Supreme Court by way of its discretionary certiorari jurisdiction. 
Indeed, the Court hears and decides less than 5 per cent of the petitions for certiorari filed annually. 
Thus, the justices enjoy considerable leeway (and a weaghty responsibility) in selecting from across 
the legal landscape, those federal msues deemed worthy of review. A split among the lower courts — in 
the case of partial birth abortion, among various federal courts of appeals — 1s a principal ground in 
favour of review. 

16 The justices adhere to the principle of stare decisis but with less ngour than their brethren in the 
United Kingdom and Ireland. 

17 See og, Casey, 505 US 833. 

18 See eg, Planned Parenthood of Central Missouri v Danforth, 428 US 52, 96 S Ct 2831, 49 L Ed 2d 
788 (1976). 

19 See eg, Planned Parenthood Assn of Kansas City, Missouri Inc. v. Ashcroft, 462 US 476, 103 S Ct 
2517, 76 L Ed 2d 733 (1983). 

20 See eg, Simopoulos v Virginia, 462 US 506, 103 S Ct 2532, 76 L Ed 2d 755 (1983). 

21 See eg, Mazurek v Armstrong, 520 US 968, 117 S Ct 1865, 138 L Ed 2d 162 (1997) (per curiam). 

22 428 US 52, 96 S Ct 2831, 49 L Ed 2d 788 (1976). 

23 "The Missouri abortion statute described the procedure as one whereby the amniotic flaid ıs withdrawn 
and a saline or other fluid is inserted into the amniotic sac. See 428 US at 75-76. 

24 ibid T7—79. 
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others,'? Justice Breyer’s majority opinion in Stenberg delves into considerable 
technical detail in describing these various procedures. The following summary is 
drawn from Justice Breyer’s review of the record below, comprising extracts from 
expert testimony and the medical literature.” 

About 90 per cent of all abortions in the United States are performed during the 
first trimester of pregnancy, generally using a method know as vacuum aspiration 
whereby the fetus is removed from the uterus through the use of suction. As the 
fetus grows in size, however, the vacuum aspiration method becomes increasingly 
problematic. By the second trimester, surgical procedures are preferred, the most 
common of which, dilation and evacuation (‘D & E"), accounts for about 95 per 
cent of all abortions performed between 12 and 20 weeks. During D & E, the 
cervix is dilated and fetal and placental tissue removed, using a combination of 
surgical instruments and suction. D & E generally necessitates the dismemberment 
of the fetus either within the uterus or as fetal parts are pulled through the cervix 
into the birth canal. The D & E procedure carries certain risks to the health of the 
woman, such as accidental perforation of the uterus, damage to neighbouring 
organs and infection caused by residual fetal tissue. 

Dilation and extraction (‘D & X"), also known as ‘intact D & E', is a variant of D 
& E, and the method most closely associated with the term partial birth abortion. D 
& X is used after 16 weeks of pregnancy at the earliest, as vacuum aspiration 
becomes ineffective and the fetal skull becomes too large to pass through the 
cervix. The procedure involves the removal of the fetal body from the uterus intact 
(ie, in one go) and the subsequent collapse within the cervix of the fetal skull. If the 
fetus presents head first, the physician collapses the skull and then extracts the 
entire fetus through the cervix; if the fetus presents feet first (a breech position), the 
physician pulls the fetal body through the cervix, collapses the skull and then 
extracts the fetus through the cervix. The most common justifications for use of the 
D & X procedure are, first, that the fetus is not viable (either because it is dead or 
suffers from a fetal anomaly which will cause it to die shortly after birth), and 
secondly, that the woman's life or health would be endangered by continued 
pregnancy or by other methods of abortion. There are no reliable statistics on the 
number of D & X abortions performed annually; estimates range between 640 and 
5,000 per annum. 

In recent years, the anti-abortion lobby has recognized that it has little chance of 
achieving its traditional goals of recriminalizing abortion and amending the 
Constitution to provide positive protection for the unborn. Instead, abortion 
opponents are now most active in relation to certain sorts of abortion which are 
regarded as more problematic than 'normal.' The question of partial birth abortion 
has been a boon to the anti-abortion movement in part because of the disturbing 
nature of the procedures at issue. In addition, the issue has facilitated an interesting 
alliance between the anti-abortion and disability lobbies; given the prominence of 
fetal abnormality as a rationale for late-term abortion, disability groups have 
expressed concern about the expansion in abortion and prenatal testing. 


120 S Ct at 2605. 

ibid 2605-08. Justice Kennedy criticized Justice Breyer' s description of the abortion methods at issue: 
"The majority views the procedures from the perspective of the abortionist, rather than from the 
POOLS cane dla RE er conronted, iliis igwmetioddtiendrag eae) deter nd 
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In response to these and other constituencies, legislatures in thirty states have 
enacted laws banning partial birth abortion. Specifically, these measures purport to 
prohibit D & X, many using language similar to that found in the Nebraska statute 
under challenge in Stenberg. In recent years, there have also been attempts to 
prohibit partial birth abortion at the federal level. In 1995, and again in 1997, 
Congress passed partial birth abortion bills? which were subsequently v vetoed by 
President Clinton for lack of a provision safeguarding a woman's health.?? On both 
occasions, the House of Representatives adopted a veto override but the Senate 
failed to do so.” 


The merits 


The Nebraska statute prohibits any partial birth abortion unless that procedure is 
necessary tó save the woman's life. 'Partial birth abortion' is defined as a 
procedure in which the physician 'partially delivers vaginally a living unborn child 
before killing the unborn child and completing the delivery.' This phrase, in turn, is 
defined as ''deliberately and intentionally delivering into the vagina a living 
unborn child, or a substantial portion thereof, for the purpose of performing a 
procedure that the person performing. the procedure knows will kill the unborn 
child and does kill the unborn child.'" Violation of the law is a felony carrying a 
term of imprisonment of up to 20 years, a fine of up to $25,000 and the automatic 
revocation of the physician’s licence to practice medicine in Nebraska.?! 

The Court ruled that Nebraska's ban on partial birth abortion was uncon- 
stitutional for two independent reasons. In the first place, while the Nebraska 
legislature had enacted an exception to preserve the life of the woman, the statute 
contained no similar provision safeguarding the woman's health. Secondly, the 
Court held that the law imposed an undue burden on a woman's ability to choose 
an abortion by way of the D & E procedure, thereby unduly burdening the right to 
choose abortion itself. 


(a) Health exception 


In Casey, the Court reiterated its unequivocal holding in Roe that a state may not 
regulate or proscribe abortion ‘where it is necessary, in appropriate priate medical 
judgment, for the preservation of ... the health of the mother.’*? In the wake of 
Casey, state and lower federal courts have wrestled with the import of these terms. 
The majority in Stenberg offered some additional guidance on the scope of the 
health exception. Justice Breyer explained that while a state need not grant 
physicians unfettered discretion in their selection of abortion methods, a statutory 
prohibition on abortion must include a health exception where 'substantial medical 
authority’ considers it ‘necessary.’ ‘Necessity’, Justice Breyer opined, is a 
relative concept, requiring something less than absolute proof. ‘Medical treatments 


27 The Partial Birth Abortion Ban Act, HR 1833, 141 Cong Rec 35892 (1995), 142 Cong Rec 31169 
(1996). Reintroduced as HR 929 and later replaced with HR 1122, 105th Cong, Ist Sess (1997), 143 
Cong Rec H1230 (1997), ibid S715. 

28 See 142 Cong Rec 7567 (1996); 143 Cong Rec H8891 (1997). 

29 See 142 Cong Rec 23851 (1996); 144 Cong Rec H6213 (1998), ibid S10564. 

30 Neb Rev Stat Ann ss 28-328(1) and 326(9). (Supp 1999). 

31 ibid ss 28-328(2), 28-105 and 28-328(4). 

32 Casey, 505 US at 879, 112 S Ct at 2791 (quoting Roe). 

33 120 S Ct at 2613. 
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and procedures are often considered in light of comparative health risks ... And 
Casey’s words ‘appropriate medical judgment’ must embody the judicial need to 
tolerate responsible differences of medical opinion . 

The crux of Nebraska's position was that the ban on 1D & X did not require a 
health exception since a woman could in any event procure a safe abortion by way 
of the D & E procedure. However, the Court was not convinced that D & E or other 
abortion methods would always provide a safer alternative to D & X. 
Notwithstanding a conflict in the medical evidence, Justice Breyer endorsed the 
trial court's finding that D & X generally carries fewer health risks, principally 
because it reduces bleeding and avoids injury to the uterus.) The procedure's 
relative rarity was beside the point: 'the State cannot prohibit a person from 
obtaining treatment simply by pointing out that most people do not need it.' 36 

Adding a doctrinal twist, the Court noted that the absence of a health exception 
was aggravated by Nebraska’s failure to honour the distinction drawn in Roe 
between abortions performed before and after the fetus is viable. Since a state may 
not regulate or proscribe abortions after viability without safeguarding the health 
of the woman, it cannot be gainsaid that a health exception is required before 
viability, when the state’s right to intervene is greatly reduced. Eschewing this 
distinction, the Nebraska legislature had simply sidestepped the issue of the 
woman's health altogether." 

In a vociferous dissent, Justice Thomas (joined by Chief Justice Rehnquist and 
Justice Scalia) chided the majority for twisting Roe and Casey by ignoring a crucial 
distinction between health concerns that require a woman to have an abortion and 
those that merely cause a woman who desires an abortion to choose one method 
over another. Since the present « case involved only the latter scenario, no health 
exception was required." In a riposte, Justice Breyer remained adamant that the 
Court's precedents, including Casey, point the other way.?? 

Also dissenting, but writing separately, Justice Scalia protested that demanding a 
health exception ‘is to give live-birth abortion free rein.” Justice Kennedy (joined 
by Chief Justice Rehnquist) echoed this view, equating the putative health 
exception to a veto power for physicians over Nebraska's judgment that D & X 
abortions should not be performed.*! 


(b) Undue burden 


The absence of a health exception was a sufficient basis on which to decide the 
case and close this acrimonious judicial exchange. Nevertheless, the Court opted to 
press ahead and broaden the discourse by holding the Nebraska statute 
unconstitutional on the additional, more general ground that it imposed an undue 





34 20S Ct at 2612. 

35 120 S Ct at 2612. Justice Breyer conceded that there are no medical studies documenting comparative 
safety. On the basis of the trial court record, Nebraska had failed to persuade the Court that a health 
exception is never necessary to preserve the health of women, ibid 2613. Justice Kennedy, dissenting, 
disputed the evidentiary support See 120 S Ct at 2627. 

36 ibid at 2611. 

37 ibid at 2609. Justice O'Connor, concurring, pointed out that the Nebraska legislature had recognized 
thin condond mation i separ tate generally proscribing pori ebrios 120 S 
Ct at 2618. 

38 ibid at 2651 

39 ibid at 2609. 

40 ibid at 2621 

41 ibid at 2627 
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burden on a woman’s right to choose abortion. The specific constitutional infirmity 
was the statute’s excessive scope or, to use American legal parlance, ‘overbreadth.’ 
The Court ruled that the statutory prohibition on partial birth abortion extended not 
only to D & X but also to the more commonly used D & E procedure. In so far as 
the Nebraska legislature had criminalized the performance of D & E abortions, it 
had exceeded its basic aim of banning D & X and unduly burdened the right to 
choose abortion itself. 

This holding turned on a relatively narrow point of statutory construction — the 
definition of partial birth abortion — that was the source of considerable rancour 
among the justices. Debating whether the statute was broad enough to embrace the 
D & E procedure (and was therefore unconstitutional), the various opinions are 
awash with technical distinctions, both legal and medical. But the implications 
stretched well beyond the realm‘ of legislative interpretation, enabling the 
individual justices to stake out their various positions on the right to abortion 
itself. 

The Nebraska statute defined ‘partial birth abortion’ as ‘deliberately and 
intentionally delivering into the vagina a living unborn child, or a substantial 
portion thereof, for the purpose of performing a procedure that the person 
performing such procedure knows will kill the unborn child.'^? Putting the case for 
a narrow construction, Nebraska had argued that a ‘substantial portion’ of a living 
fetus means ‘a child up to the head.’ Read in this light, the statute could only ban 
the sort of intact fetal extraction associated with D & X. 

The majority, however, could see no basis in the statute to differentiate between 
the respective procedures.*? ‘We do not understand how one could distinguish, 
using this language, between D & E (where a foot or arm is drawn through the 
cervix) and D & X (where the body up to the head is drawn through the cervix).’"™ 
Since D & E frequently necessitates a physician pulling ‘a substantial portion’ of a 
living fetus into the vagina, it was beyond cavil that D & E was proscribed. Both 
D & X and D & E, Justice Breyer reasoned, involve ‘partial birth,’ the 
introduction of a substantial portion of a still living fetus, through the cervix, into 
the vagina. 

The seeds of the Court’s holding were sown in Danforth, the Court’s 1976 
decision striking down a ban on saline amniocentesis. Just like Missouri in 
Danforth, Nebraska had erred by crafting an overly broad proscription that 
extended to the most common method of late-term abortion — in this instance, D & 
E. The Court concluded that the chilling effect of Nebraska's statutory regime — the 
fact that physicians performing D & E must fear prosecution, conviction, and 
imprisonment — constituted an undue burden on a woman's right to make an 
abortion decision.“ Justice Breyer noted that while the Nebraska legislature could 
have cured this constitutional defect through the simple expedient of an exception 
for D & E, evidently it had chosen not to do so.*” 

Justices Stevens and Ginsburg, concurring, were more forthright in their 
assessment of Nebraska's motives. Justice Stevens characterized the state's attempt 





42 Neb Rev Stat Ann s 28-326(9) (Supp 1999). 

43 ibid at 2614. 

44 ibid at 2613 Justice O'Connor, concurring, noted that the Court ardmarily defers to the construction 
of a state statuto grven it by the lower federal courts unless such a construction amounts to plain error. 
In this instance, both the district court and the court of appeals below had interpreted the statute as 
prohibiting D & E abortions (at 2619). 

45 ibid at 2614 

46 ibid at 2617. 

47 ibid at 2614. 
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to distinguish between two ‘equally gruesome’ procedures as simply ‘irrational.’*® 
D & X was singled out, wrote Justice Ginsburg, not because it is more 
complicated, risky, painful or cruel; rather the law was an attempt to chip away at 
the private choice shielded by Roe and Casey.” 

The four dissenting justices also saw the issue of partial birth abortion as 
intrinsically linked to the right to abortion itself. They took issue with the 
majority's reading of the statute and of the Court's own precedents on abortion. 
Justice Thomas's dissent contains a painstaking analysis of the statutory definition 
of partial birth abortion, designed to bolster his position that the plain and ordinary 
meaning of the language does not encompass D & E. The word 'delivers' he 
argued, connotes the removal of ‘an intact unborn child from the womb, rather than 
pieces of an unborn child.’ In addition, Justice Thomas saw in the definition a 
requirement that the procedure that actually causes the death of the fetus follow the 
partial delivery?! Neither of these features is characteristic of D & E. 

Justice Kennedy agreed with Justice Thomas's reading of the statute and chided the 
majority for misapplying settled doctrines of statutory construction. More serious, 
from Justice Kennedy's viewpoint, was the majority's misguided application of 
Casey. The majority, he opined, had contradicted Casey's premise that the states have 
a vital constitutional position in the abortion debate. To Justice Kennedy, 'requiring a 
State to meet unattainable standards of statutory draftsmanship in order to have its 
voice heard on this grave and difficult subject is no different from foreclosing state 
participation altogether.'?? For Chief Justice Rehnquist and Justices Scalia and 
Thomas, the majority had simply compounded the error of Casey itself.” 


Concluding remarks 


The implications of Stenberg reach well beyond Nebraska. Following the Supreme 
Court ruling, a constitutional cloud hangs over similar anti-abortion legislation in 
29 other states.” At the same time, the decision by no means heralds the demise of 
actual, much less potential, efforts to outlaw partial birth abortion. The narrow 
result essentially turns on the Court’s handling of two debatable issues: the 
construction of the Nebraska statute and the sufficiency of the medical evidence 
contained in the trial court record." 

The spotlight will now turn to the legislative arena. At the state level, legislators 
in Nebraska and elsewhere will doubtless return to the drawing board to enact 


48 ibid at 2617 

49 ibid at 2620 (quoting Chief Judge Poaner’s dissenting opinion in Hope Clinic v Ryan, 195 F.3d 857, 
881 (7th Cir 1999)). 

50 ibid at 2640. 

51 ibid at 2641. 

52 ibid at 2631. 

53 In the words of Justice Scalia’ ‘It would be unfortunate ... if those who disagree with the result were 
induced to regard it as merely a regrettable misapplication of Casey. It is not that, but is Casey's 
logical and entirely predictable consequence.’ 120 S Ct st 2621. 

54 Several courts have applied the ruling in Stenberg to legislation in other states. Seo og Planned 
Parenthood of Central New Jersey v Farmer, 220 F 3d 127 (3d Cir 2000) (striking down New 
Jersey’s ban on partial birth abortion); Women's Medical Prof's Corp. v Taft, 114 F Supp 2d 664 (SD 
Ohio, 2000) (granting a preliminary injunction against enforcement of Ohio's ban); Daniel v 
Underwood, 102 F Supp 2d 680 (S D W Va, 2000) (enjoining enforcement of Weet Virginia's ban). 

55 Justice Breyer concedes that the case turned on "technical distinctions among different abortion 
methods and related factual matters’ (120 S Ct at 2605). In particular, his thesis on the feasibility of 
distinguishing D & X from D & E 1s expressly tied to the impugned statute (at 2614). 
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tighter prohibitions on partial birth abortion. At the same time, state initiatives may 
well be overshadowed by Congressional action. Proponents of a federal ban have 
vowed to redouble their efforts, bolstered by President Bush’s campaign pledge 
that he would sign a bill prohibiting partial birth abortion. For federal and state 
legislators alike, Justice O’Connor’s concurring opinion points the way; she 
expressly signalled her willingness to uphold a ban that was limited to D & X and 
that included an exception to preserve both the life and the health of the woman. 
Given that a change of heart by a single justice would suffice to tilt the judicial 
scales, a more legislatively adroit proscription would likely pass constitutional 
muster. Thus, Stenberg’s pronouncement on the constitutionality of bans on partial 
birth abortion hangs by a fine thread. 

The reverberations of the Supreme Court ruling also resound beyond the 
immediate context of partial birth abortion. Like Casey, the significance of 
Stenberg lies as much in the majority's decision not to tamper with Roe as in its 
pronouncement on the merits of the case at bar. At the same time, the decision 
underscores the fragile judicial edifice on which Roe rests; in a classic example of 
the prominence of individualism in Supreme Court discourse, no less than eight 
individual opinions including four acrimonious dissents reveal a bench rent by 
seemingly irreconcilable differences on abortion. 

The predictions of pundits that Justice O’Connor’s position would prove 
decisive rang true. Nevertheless, Justice Kennedy’s dissent added an interesting 
twist, principally because he had voted to uphold the basic right to abortion in 
Casey. Justice Kennedy chose not to vote with the majority in Stenberg because 
‘(t]he Court's holding stems from misunderstanding the record, misinterpretation 
of Casey, outright refusal to respect the law of a State, and statutory construction in 
conflict with settled rules.’*’ The majority professed simply to be applying Casey. 
But it was a central premise of Casey, Justice Kennedy now explained, that the 
states, acting as conduits for the citizenry, retain a critical role in legislating on 
abortion. In his view, the majority had failed to accord any weight to Nebraska's 
interests in promoting respect for life, including its right to declare critical moral 
differences between the two abortion procedures at issue.^? 

Justice Thomas was more dogmatic in beating the drum of states’ rights, 
castigating Roe as 'grievously wrong' and Casey 'without historical or doctrinal 
pedigree'." Justice Scalia was similarly forthright: the case involved a ‘value 
judgment’ dependent upon ‘how much one respects (or believes society ought to 
respect) the life of a partially delivered fetus, and how much one respects (or 
believes society ought to respect) the freedom of the woman who gave it life to kill 
it^ 9 Thus, while Justice Scalia could not say that the Court was ‘wrong in law,’ he 
could and, predictably, did attack the majority on their ‘policy-judgment-couched- 
as-law.’ 

The defence of Roe was left to Justice Stevens. Brushing aside the judicial 
rhetoric, he seized upon the ‘quiet fact’ that during the past 27 years, Roe’s central 
holding has been endorsed by all but four of the 17 justices who have addressed the 


56 In this regard, Justice O'Connor noted with approval the efforts of some states, notably Kansas, Utah 
and Montana, to enact statutes more narrowly tailored to proscribing D & X. See 120 S Ct at 2619. 

57 ibid at 2635. 

38 ibid at 2635. 

59 ibid at 2635-36. 

60 ibid at 2622. Justice Scalia seized the opportunity to elaborate on a thesis aired in hus dissent in Casey, 
namely, that the ‘undue burden’ standard is ‘hopeleesly unworkable in practice’ and ‘ultimately 
standardiess’ (505 US at 986-87, 112 S Ct at 2791). 

61 120 S Ct at 2622. 
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issue.5? What Justice Stevens neglected to mention is that three of the four justices 
in pan em Chief Justice Rehnquist and Justices Scalia and Thomas — currently 
occupy the bench and are committed to reversing Roe.® Moreover, President Bush 
is likely to nominate individuals of a similar persuasion to fill any judicial 
vacancies that may arise during his term of office.“ Stenberg may have closed a 
chapter but the abortion debate at the Supreme Court remains an open book. 


62 ibid at 2617. Justice Stevens continued: “That holding that the word “‘liberty”’ in the Fourteenth 


Amendment i 
impossible for me to understand how a State has any legitrmate interest in requiring a doctor to follow 
any procedure other than the one that be or she reasonably believes will best protect the woman in her 
exercise of this constitutional 

63 The fourth, Justice Byron R. White, dissented in Roe. 

64 The appointment of the President’s nominees for the Supreme Court is subject to confirmation by the 
Senate. Ses US Const Art II s 2, cl 2. 
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Introduction 


It was at a meeting held at the University of Trento in June 1994 that Reinhard 
Zimmermann suggested that good faith in contracts might make an interesting and 
fruitful topic for the so-called ‘Common Core of European Private Law’ project.! 
Six years later, with the publication of Good Faith in European Contract Law,? 
Zimmermann’ s suggestion has been brought through to a successful completion. 
Whether one’s interest is in comparative law or its methodology, the harmonisation 
of European private law, or good faith in contracts, the publication of this book is a 
major event and, whatever one makes of the product of this study, there is no 
question that Zimmermann, his co-editor Simon Whittaker, and the team of 
contributors are to be congratulated for conceiving of such a book and then 
delivering it so impressively. 

The book is a mine of informed analysis. Readers who want an introduction to 
good faith doctrines in German, French and (in its limited way) English contract 
law, will be considerably assisted by the co-editors’ own opening contribution to 
the book. Similarly, if one’s interest in good faith relates to its place in Roman law, 
or in contract law in the medieval ius commune, or in US contract law, then the 
contributions by, respectively, Martin Josef Schermaier, James Gordley, and 
Robert Summers will be required reading. However, the centrepiece of this book — 
its distinctive contribution to comparative private law scholarship in general and to 
an understanding of good faith doctrines (or their cognates) in particular — is the set 
of 30 case studies, discussion of which takes up the greater part of this volume. The 
purpose of the study, focused on the 30 hypothetical cases, is not so much to 
compare doctrinal technique and resource in contract law regimes across Europe; 
rather, the project is designed to reach beyond surface doctrinal difference to see 
how far there is a core of agreement as to good faith outcomes in Europe. 


* Professor of Law, Univermty of Sheffield. I was fortunate enough to have the opportumty to try out some 
of the ideas in this paper at a seminar at the Univermty of Cape Town in October 2000. I am grateful to 
everyone who perticipeted. 
1 The project was launched at the University of Trento in 1993, under the auspices of the late Professor 
Rudolf B. Schlesinger. See further the project's home page at «www.yus.unitn.it/dsg/common-core». 
2 All page references in tho text are to this book. 
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Stated boldly, the result produced by the survey is that there is indeed 
considerable agreement in Europe as to ideas of fair dealing and good faith in 
contract — or, to put this more carefully, there is broad agreement about the 
outcomes to the 30 hypotheticals in the 15 legal systems covered.? Thus, in 11 of 
the cases, there is complete agreement as to the outcome; in nine cases, there is 
close to complete agreement; and it is only in ten cases that there is a significant 
diversity of views. Where there is agreement or substantial agreement, it is not 
always the case that the doctrinal bridge leading from hypothetical facts to 
anticipated result is identical. Nevertheless, the truism that the common law often 
leads to convergent results by way of a doctrinal maze rather than a motorway 
seems to have a broader European application. Given such evidence of a shared 
sense of fair dealing, this study must offer encouragement to those who advocate, 
and who are already working towards, the harmonisation of European private law 
(on which see the useful summary at pp 8-12). The editors, however, draw back 
from declaring their own allegiance on this matter, saying that the project ‘should 
not be interpreted as reflecting a particular position on the appropriateness of 
harmonisation or codification of private law in Europe’ (pp 61-62). Nevertheless, 
whilst the editors might so distance themselves, it is difficult to avoid drawing a 
pro-harmonisation lesson from their study. 

The editors, too, are keen to avoid engaging with the local question of whether 
English courts should explicitly adopt a principle of good faith in contracts. This 
question, the editors say, ‘is a matter for English lawyers to decide and [it] falls 
outside the purposes of our inquiry’ (p 701). Again, though, lessons will be 
drawn. One possibility is that the study will reinforce what I would call the 
neutrality view.4 According to this view, famously articulated by Sir Thomas 
Bingham in the Interfoto case,> English law, employing its own doctrinal 
resources to regulate contractual fairness, often generates outcomes that coincide 
with those produced in European legal systems where good faith is the key 
regulatory doctrine. On this basis, it is argued that there is no good reason to 
rewrite English doctrine — it works and, as the Zimmermann and Whittaker study 
seems to confirm, it works pretty much like equivalent doctrines in civilian 
systems. On the other hand, those who wish to see doctrinal (not merely 
outcome) harmonisation will contend that, for just the reason that the adoption of 
a general principle of good faith in English contract law would do little to alter 
the outcomes already produced, there is no need to be frightened off by the idea 
of its adoption.® 

In what follows, I will deal with four matters. First, I will suggest that 
questions of good faith and fair dealing take us to the very heart of contract law, 
to its essential ethic (regulating how contractors should relate to one another); 
that legal systems must pin their colours to an ethic of individualism or to an 
ethic of cooperativism in contract; and that it is from such a vantage point that we 
should review the product of the Zimmermann and Whittaker study. Secondly, I 





3 The legal systems sampled in the survey are: Germany, Greece, Austria, France, Belgium, Spain, 
Italy, The Netherlands, England, Ireland, Scotland, Denmark and Norway, Sweden, and Finland 
(always in that order). 

4 See eg R. Brownsword, Contract Law: Themes for the Twenty-First Century (London: Butterworths, 

2000) 105—108. 

Interfoto Picture Library Ltd. v Stiletto Visual Programmes Ltd [1989] QB 433, 439. 

For a recent exchange between the advocates of good faith and their opponents (in which the farmer 

seem to be in the majority), see A.D.M Forte (ed), Good Faith in Contract and Property Law 

(Oxford: Hart Publishing, 1999). For my own advocacy in support of good faith, see eg R. 

Brownsword, ‘ “Good Feith in Contracts" Revisited’ (1996) 49 CLP 111. 
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will speak briefly to the important question of the selection and specification of 
the hypotheticals. Thirdly, I will consider how illuminating the study is in 
relation to cases where, in line with the ethic of individualism, one contractor 
prioritises its own economic interests over the economic interests of a fellow 
contractor. Finally, I will discuss the ten cases where the consensus breaks down, 
considering to what extent English law is out on a limb and what we should make 
of this. 


The essential ethic of contract: individualism or cooperativism? 


What makes good faith in contract an eminently appropriate topic for comparative 
study is not the fact that it has proved a flexible tool in some legal systems, nor that 
many legal systems have such a doctrine.’ Rather, it is the fact that good faith takes 
us right to the heart of contract law. There is no more basic question than that of 
whether legal systems agree ‘about the ethic governing the way that contractors 
should relate to one another. Putting the matter in these terms, we might think that 
what the Zimmermann and Whittaker study promises to tell us is not simply 
whether there is a core of agreement as to results in a sample of cases (different 
doctrinal particulars notwithstanding) but whether there is agreement as to the core 
ethic itself. 

There are two plausible ethics for contract law, individualism and co- 
. operativism.? In principle, these ethics might be fixed and non-negotiable or they 
might be treated as default positions (allowing the contractors to indicate another 
basis for their relationship). They might also operate across all contractual contexts 
or they might vary from sector to sector (whether as the imposed ethic for the 
sector or as the sectorally recognised standard)? In its most robust version, 
individualism places no requirement on contractor A to pay any regard to fellow 
contractor B's economic interests. Contractor A is permitted to pursue its own 
economic interests, even if in doing so there is an economic cost to B (and vice 
versa). By contrast, cooperativism requires contractor À to pay some level of 
regard to fellow contractor B's economic interests; and, in its most robust form, 
this ethic requires contractor A to treat contractor B's economic interests as equal 
to its own (and vice versa). It is not easy for contract doctrine (whether through 
notions of good faith, unconscionability, reasonableness, loyalty, legitimate 
expectation, or whatever) to hold strictly to either of these ethics in their most 
robust form. Doctrinal adherence to individualism will often seem out of touch 
with business practice (where compromise, adjustment, and partnering and the like 
govern dealings);!? but, equally, doctrinal adherence to cooperativism can put too 
great a strain on the idea of a common enterprise (at any rate, in the sense of an 





7 For a comparative survey going beyond Europe (including Australia, Israel, South Afnca, and the 
USA), compere R. Brownsword, N. Hird, and G. Howells (eds), Good Faith in Contract: Concept and 
Context (Alderahot: Ashgate, 1999). 

8 Seen 4 above, 15-22. 

9 See further J. Wightman, ‘Good Faith and Pturalixm in the Law of Contract’ in Brownsword et al, n 7 
above, 41. 

10 There is now a very considerable local literature, including D. Campbell and P. Vincent-Jones (eds), 
Contract and Economic Organisation (Aldershot. Dartmouth, 1996); and S. Deakin and J. Michie 
(eds), Contracts, Co-operation and Competition (Oxford: Oxford University Press, 1997). Seminally, 
though, see S. Macaulay, 'Non-Contractual Relations in Business’ (1963) 28 American Socio 
Review 55; and ‘Elegant Models, Empincal Patterns, and the Complexities of Contract’ (1977) 11 
Law and Soctety Review 507. 
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identity of interest). Once legal systems move away from the poles of indivi- 
dualism and cooperativism, we have the makings of, so to speak, an ‘overlapping 
consensus’.!! 

In its classical expression, English contract law presupposes an individualist 
ethic. Even today, there are echoes of this ethic in the case-law, most strikingly 
perhaps in Lord Ackner’s judgment in Walford v Miles,!2 where his Lordship 
insists that an adversarial ethic governs during the negotiation of a contract. The 
suspicion amongst English contract lawyers is that good faith doctrines, in addition 
to being vague and unpredictable in their application,!3 presuppose an ethic that is 
much closer to the cooperative pole than orthodox English thinking. If this latter 
suspicion is well-founded, then where English law has weakened on its 
individualism we might expect there to be an overlapping consensus but, where 
it continues to presuppose a strict individualist ethic, then any test case that hits this 
nerve will show up a significant divergence as to result (and as to underlying 
ethic). 

No doubt a good deal more could be said about individualism and co- 
operativism as the guiding ethics for contract law. However, enough has been said 
to give a sense of the vantage point from which, it is suggested, we should review 
the Zimmermann and Whittaker study. For, in this light, the study promises to tell 
us not only something more about how the rival ethics play out in particular cases 
but also to what extent European legal regimes are divided as to their fundamental 
conceptions of fairness in contract. 


The 30 test cases: selection, scope and specification 


Clearly, the nature of the 30 test cases hypothesised for discussion is a matter of 
some considerable importance. If we started with the vantage point outlined above, 
we would be trying to map the extent of the suspected overlapping consensus as 
well as picking up cases falling outside it, mixing easy cases (deep in the area of 
consensus or well outside it) with hard cases (at the margins of the consensus). 
Although the editors have unquestionably tried to include both easy cases and hard 
cases,/‘ their starting point is the German jurisprudence of good faith in contracts 
and many of the hypotheticals are so inspired — indeed the factual specification in 
case 4 (which deals with bad faith reliance on a lack of compliance with local 
formalities) even gives paragraph 313 of the BGB as the relevant formal 
requirement for a land transaction (p 258). In support of the editors’ strategy, it can 
be said that it enables them ‘to mark some of the outer limits to which the notion of 
good faith can conceivably be taken, [and] to cover as broad a range of potentially 


11 I hope that the context makes it clear that I am using this evocative phrase in a very straightforward 
way to describe how qualified versions of individualism and cooperativism can generate a number of 
identical bottom-line results in particular cases. To avoid any misunderstanding, however, let me 
emphasise that this usage is not to be confused with the technical conception of an 
consensus made famous by John Rawis in Political Liberalism (New York: Columbia University 


Press, 1993). 

12 [1992] 2 AC 128. At 138, Lord Ackner said that ‘the concept of a duty to carry on negotiations in 
good faith is inherently repugmant to the adversarial position of the parties when involved in 
negotiations.’ 

13 See Michael Bridge’s well-known strictures against good faith, eg ‘Good Faith in Commercial 
Contracts’ in Brownsword et al, n 7 above, 139. © 

14 As the editors say at 653, ‘many of the situations included in the study are recognisably hard cases’, 
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relevant situations as possible’ (p 59).15 From the vantage point outlined above, 
this starting point is perhaps not ideal. However, it must be said that, in advance of 
conducting the exercise, any strategy must operate on the basis of best guesses and, 
no matter how one looks at it, we cannot reasonably expect the hypotheticals to be 
more than speculative probes. 

As we have said, some of the probes should be suspected easy cases, not least 
because they should assist in locating the paradigms on which the European 
consensus is built. However, if the study is to throw light on the limits of that 
consensus, it is important to avoid overloading the sample with cases in which, 
from any plausible standpoint, the contracting party’s behaviour is wholly 
unreasonable or manifestly unfair. For example, hypothetical case 8 asks whether a 
buyer of a washing machine could refuse to take delivery when the seller arrives in 
the early hours, at 3.00am, wakes up the buyer and proposes to deliver the 
machine. Not surprisingly, it is agreed by the respondents (Finland excepted) that 
the buyer is entitled to reject the tender of the machine at such an unreasonable 
hour.!© Similarly, in case 15, the question is whether a client, having contracted for 
the construction of a shed, can refuse to pay for the work where ‘the material used 
for building the shed contains two cracks which do not in any way impair the use of 
the shed and which are invisible to the naked eye except under close inspection in 
bright sunlight’ (p 419). Even though the contract provides that the client has no 
duty to pay unless and until one of his employees has approved the workmanship 
(including giving his seal of approval on aesthetic matters), the respondents have 
little difficulty in agreeing that the contractor is entitled to be paid for his work. 
Case 15 is perhaps a bit less clear-cut than case 8 but both hypotheticals are fairly 
easy cases. If all 30 hypotheticals were as easy, the study would not prove very 
much; and, from the vantage point of the ethics of contract, the hypotheticals (easy 
or hard cases) are unhelpful unless they get to the heart of the matter, the pursuit of 
economic interest. 

One of the striking features of the hypotheticals is that the facts tend to be very 
thinly specified. The potential advantage of this strategy is that the commentators 
then have the opportunity to fill out the context in various ways, enabling readers 
to see just how the lines of fair dealing are drawn in particular legal systems. 
However, as we shall see shortly, the danger is that commentators make certain 
assumptions which close off the very line of discussion that you want them to 
pursue. Moreover, if (as the editors recognise in their concluding overview, p 654) 
some tweaking of the particular facts would change the pattern of agreement as to 
result in the hypotheticals, one must concede that the scope of the overlapping 
consensus is far from settled. 

Although the hypotheticals are thinly specified, they can sometimes be put in a 
context that channels the respondents to very particular local regulation — for 
example, cases 4 and 5 involve local formalities for land transactions, case 7 
triggers local landlord and tenant law, case 9 local labour law, and so on. In a 


15 However, it should be noted that, for practical reasons (viz, not increasing the already considerable 
workload of the contributing team), the editors say that the project does not deal with the control of 
standard terms of contracts (which is covered, anyway, in consumer contracts by the Directive on 
Unfair Terms in Consumer Contracts) nor with deliberate or malicious breach of contract (see 59). 
Even so, cases 27 and 28 deal with restrictive clauses in insurance contracts (which one would expect 
to be standard form provisions) and case 30 involves a penalty clause. 

16 According to the Finnish report, the buyer has a duty to cooperate and, once be has been woken up, be 
cannot refuse to accept the machine (330). No doubt, for light sleepers, there us a lesson to be drawn 
from this. 
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number of hypotheticals, too, the specification, albeit thin, does not ring true to 
particular respondents. The Belgian commentary on case 14 (discussed below) is a 
good example. Here, the hypothetical specifies that a car manufacturer has given a 
component supplier notice to terminate in accordance with a legislative provision 
for termination. Having remarked that it is difficult to respond to the hypothetical 
without knowing more about the legislative provision, the commentator objects 
that the *case is quite improbable' anyway, because no component supplier would 
invest in a new production line (as per the hypothetical) without covering against 
the risk of an early termination by the manufacturer (p 408). 

This leads to what seems to me to be the most important point about the 
specification of the hypotheticals. Broadly speaking, the stories told by the 
hypotheticals can be placed in one of three categories as follows: 


(i) cases where it is perfectly clear that the questionable act is designed to 
improve the party's financial position (for example, in case 2, the questionable 
act is non-disclosure by a dealer in fine art who takes advantage of the 
ignorance of a non-specialist to buy a picture for a fraction of its value; in case 
3 (below), we are told that negotiations are broken off because a better offer 
has been made by a third party, and so on); 

(ii) cases where it is not clear that the questionable act is designed to improve the 

party's financial position but where this is a plausible explanation for that 

party's action (in case 15 above, for example, this might explain why the 
client or the client's employee 'really' refused to clear the way for payment); 
and 

cases where the questionable act is clearly independent of the party's financial 

interest (for example, in case 8 above, if the questionable act is the buyer's 

refusal to accept delivery rather than the seller's attempt to deliver at an 
unearthly hour, then it is clear that the buyer is thinking about getting a good 
night's sleep rather than about improving his financial situation). 


— 


Gii 


If, as I have suggested, the fundamental questions about good faith and fair 
dealing in contract hinge on how far contract law licenses one party (both openly 
and covertly) to pursue its economic interests to the detriment of the other party, 
then the results given for cases in categories (i) and (ii) are particularly significant. 
In this light, we should enter two caveats about the study. First, the threefold final 
grouping of the hypotheticals (into cases where there was complete harmony, 
general but imperfect harmony, and significant disharmony of result) reflects an 
editorial judgment guided more by the extent of the convergence than by the 
significance of the underlying difference (particularly concerning the underlying 
ethic of contract). So, for example, case 2 (the sale of a painting at gross under- 
value following non-disclosure by a professional buyer) is classified as one of 
general but imperfect harmony of result notwithstanding that English law and Irish 
law are out on a limb in leaving the seller at risk and denying the possibility of 
rescission. Yet, if we had to identify a situation where ideas of fair dealing sharply 
and (from our vantage point) significantly diverge, case 2 would be an obvious 
example. Secondly, the several cases that fall into the second category leave it to 
the commentators to reconstruct the story in a way that may or may not implicate 
the contractor in the pursuit of economic self-interest. As I shall explain in the next 
section, the absence of a stronger steer to the contributors reduces the value of the 
commentaries, 
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The well-known English House of Lords case of Arcos Ltd v EA Ronaasen and 
Son!’ is an instructive place to start thinking about good faith in contract and the 
underlying ethic of contract law. In the Arcos case, because timber prices were 
falling, the buyers were keen to find a way out of the contract that they had made 
with the timber sellers. Initially, when the shipping documents were tendered, the 
buyers purported to refuse them on the ground that the timber was not shipped 
‘during the Summer’ as the contract provided. Having argued this without success 
at the ensuing arbitration, the buyers then purported to reject the timber when it 
arrived in London, this time on the ground that it did not correspond with its 
contractual description (and, indeed, although the timber delivered was perfectly 
suitable for its intended purpose, it was fractionally out from the contract 
specification). Plainly, the buyers were looking for a breach in order to realise the 
economic opportunity afforded by the falling market. Does such behaviour by the 
buyers violate our sense of fair dealing? The House of Lords saw no unfairness in 
the buyers taking advantage of the sellers’ breach in this way. Indeed, Lord Atkin 
said explicitly that he accepted that it was permissible for a buyer to rely on a 
breach of condition in order to withdraw for collateral economic reasons on a 
falling market: 
If a condition is not performed the buyer has a right to reject. I do not myself think that there 
is any difference between business men and lawyers on this matter. No doubt, in business, 
men often find it unnecessary or 1nexpedient to insist on their strict legal rights. In a normal 
market if they get something substantially like the specified goods they may take them with 
or without grumbling and a claim for an allowance. But in a falling market I find the buyers 
are often as eager to insist on their legal rights as courts of law are to maintain them. No 
doubt at all times sellers are prepared to take a liberal view as to the rigidity of their own 
obligations, and possibly buyers who in turn are sellers may also dislike too much precision. 
But buyers are not, as far as my experience goes, inclined to think that the rights defined in 
the code [ie. the Sale of Goods Act] are in excess of business needs.!8 


This, it should be remembered, was the same Lord Atkin who, the year before in 
Bell v Lever Bros Ltd,'9 had said that non-disclosure of material facts during the 
negotiation of a contract is not usually treated as unfair as a matter of English 
contract law.?? Applying the logic of Lord Atkin's view of fair dealing, and to put 
the boot on the other foot, if the sellers in Arcos hàd known that timber prices were 
about to fall, it would not have been unfair for them to have kept this information 
to themselves and to have allowed the buyers to have contracted in blissful 
ignorance. To some extent, the attitude of English contract law has changed, for 
section 4 of the Sale and Supply of Goods Act 1994 provides that where a business 
buyer would otherwise have the right to withdraw for breach of the implied terms 
in sections 13-15 SOGA, this right will not be available where ‘the breach is so 


17 [1933] AC 470. 

18 [1933] AC 470, 480. 

19 [1932] AC 161. 

20 Most pointedly, his Lordship said (ibid at 224). 
A buys a roadside garage business from B abutting on a public thoroughfare: unknown to A, but 
known to B, it has already been decided to construct a byepess road which will divert substantially 
the whole of the traffic from pessing A's garage. Again A has no remedy. All [such] cases involve 
hardship on A and benefit B . . [bot] ıt ıs of paramount importance that contracts should be 
observed, and that if parties honestly comply with the essentials of the formation of contracts ... 
they are bound, and must rely on the stipulations of the contract for protection from the effect of 
facts unknown to them. 
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slight that it would be unreasonable for [the buyer] to reject’ — and, one assumes, 
that in 2001, the result of Arcos Ltd v EA Ronaasen and Son would be different. 
Granted, we might think that rejection would be unreasonable because the buyer 
could be adequately compensated by the payment of damages (or an allowance 
against the price) rather than thinking that it is unreasonable for the buyer to play 
the market against the contract when the opportunity presents itself. Nevertheless, 
the 1994 Act signals some modification to the English view of fair dealing in 
commercial sales contracts. 

Now, the point to be taken forward is not so much whether our idea of fair 
dealing in contract fits better with the 1933 ruling in Arcos or with the likely 
outcome under the 1994 revision. Rather, what we need to have in mind is that one 
of the key issues running through debates about good faith (whether at the stage of 
negotiation or in relation to the exercise of contractual powers and remedies) 
relates to the pursuit of one-sided economic interest. To repeat, the fundamental 
question is: how far will contract law allow one party to pursue its economic 
advantage to the detriment of the other party? If we set our bearings in this manner, 
what we are looking for in Zimmermann and Whittaker’s test cases is some 
guidance on how economic opportunism is viewed in other legal systems, 
especially in cases such as Arcos where contractual rights are used (or abused) for 
economic advantage. Sadly, just where we expect the hypotheticals and the 
commentators’ responses to offer an insight on this matter, we find that they rarely 
do so. 

Of all the cases, number 6 looks closest to Arcos and, thus, one of the most 
promising. This hypothetical runs as follows: 

George owes Harry fifty heavy bags of flour. On the appointed day he drives to Harry in 

order to deliver them. After he has unloaded the bags, it turns out that he has only brought 

forty-nine rather than fifty of them. Will he be able to deliver the fiftieth bag later that day or 
will he have to reload and take back the forty-nine bags in order to deliver all fifty bags at 
one and the same time? 


With the exception of Ireland, where the law ‘puts a premium on certainty in 
relation to business dealings, despite the occasional inconvenience caused to the 
parties’ (p 299), the agreed result is that the buyer is not entitled to reject delivery 
of the 49 bags. Ideas of good faith, abuse of right, proportionality, and de minimis 
figure in the national responses; and, in the case of England and Scotland, the 
qualifying provisions of the 1994 legislation (mentioned above) preclude the buyer 
rejecting for the shortfall where it is so slight as to be unreasonable for him to do 
so. However, with the facts of the hypothetical so thinly specified, one imme- 
diately wonders how rejection by Harry might be a plausible scenario. On the face 
of it, it makes no sense for Harry, who has 49 of the 50 bags, to insist on George 
reloading the bags and redelivering all 50 as per the contract. What could Harry be 
thinking about? One possibility is that Harry is acting in a way that is totally 
perverse (an example of ‘malicious bad faith’ as the French report puts it (p 295)), 
in which case, we would not expect contract law to encourage such behaviour. Or, 
it might be that these parties deal with one another regularly and Harry, sensing 
that George is taking the benefit of Harry’s custom somewhat for granted, chooses 
this occasion to register his larger concerns about George’s diligence. Or, it might 
be that Harry will suffer some logistical inconvenience and cost unless all 50 bags 
are delivered in one go (for example, the Belgian report speculates that 
might have to open his warehouse for a second time). A familiarity with the 
common law of contract, however, suggests that none of these possibilities is the 
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most likely reason for Harry to insist upon strict performance. The most likely 
scenario is that Harry, with a view to playing the flour market, is using George’s 
failure as a pretext to escape from the contract. And, if this is the setting for case 
number 6, we want to know whether the agreed result (Ireland apart) that Harry is 
not entitled to reject the delivery actually made by George is based on (i) a 
consideration of the reasons that Harry has for rejecting the delivery and (ii) a 
common view that Harry would not be acting in line with good faith and fair 
dealing if his rejection was a pretext to take advantage of open market flour prices. 
So far as the first point is concerned, a number of the reports indicate that, in 
saying that Harry has no ground for rejecting the delivery, it is assumed that he has 
no legitimate reason for insisting upon all 50 bags being delivered at the same 
time.2! The Italian report, baving said that the principle of good faith forbids 
chicanery, continues: 
This means that Harry should have had a good reason for refusing to accept delivery of the 
forty-nine bags. Yet, the facts as they are described do not disclose why Harry behaved as he 
did. In the absence of a good reason, however, his refusal to take delivery of the bags is 
unjustified, and will be considered an example of mora creditoris. (pp 296—297) 


The agreed result with regard to case 6, therefore, assumes that Harry has no 
legitimate interest or good reason for refusal. This is not insignificant, because it 
suggests a division between those legal systems that treat a contractor's reasons for 
action as relevant to questions of fair dealing and those that do not (as seems to be 
the case with Ireland in case 6). However, it falls short of shedding light on the 
second point. Whilst we know that some legal systems are operating with a 
distinction between good reasons and bad reasons, between interests that are 
legitimate and those that are not, this bears only on the form of doctrinal thinking 
within these systems. We do not yet know what (substantively) counts as a good or 
bad reason; we do not know whether Harry would be seen as breaching principles 
of good faith and fair dealing if his rejection was a pretext to take advantage of 
open market flour prices; and, more generally, we do not know how far the pursuit 
of one's own economic advantage is regarded as legitimate. 

Hypothetical case 3, which involves breaking off negotiations in order to take 
advantage of a better offer elsewhere, explicitly raises the question of the pursuit of 
one's own economic interests. The scenario here is as follows: 


Falstaff & Co., a large firm of accountants, enters protracted negotiations with the owner of 
an office block, Hal & Sons, with a view to renting space for their new office in Everdale. In 
the course of these negotiations, Falstaffs ask for various work to be done on the premises, 
including the installation of the wiring necessary for their computer and communications 
systems. Just before an appointment fixed by the parties for signing the contract, Falstaffs 
find equally suitable premises in Everdale on offer at a lesser rent and refuse to go any 
further with Hal & Sons. What claim or claims do Hal & Sons have? 


This is a textbook case of pre-contractual reliance by Hal & Sons. In the 
common law world, we immediately think of cases like Walton Stores? and 
Hoffman v Red Owl Stores}; and, provided that we can at least indemnify Hal & 
Sons against their reliance expenses, we might not worry too much about the 
reasons for Falstaff' s actions. However, in those legal systems which are attuned to 








21 See eg Germany (293), Greece (293), Austria (294), D pan PO and The Netherlands (297) and, by 
implication, the reports from Sweden and Finland which speak respectively of the fiftieth bag being of 
‘essential importance’ (303) and of ‘material importance’ (303). 

22 Walton Stores (Interstate) Ltd v Maher (1988) CLR 387. 

23 Hoffman v Red Owl Stores Inc 26 Wis 2d 683, 133 NW 2d 267 (1965). 
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considering a contractors (or negotiating party's) reasons for action, does 
Falstaff's economic opportunism violate local rules of good faith and fair dealing? 
The German report comes down against Falstaff. In favour of Falstaff, it is 
accepted that ‘freedom of contract entails that every contracting party has the right 
to withdraw from contractual negotiations before a contract has actually been 
concluded’ (p 237); and, moreover, not only may ‘a better offer ... be regarded as a 
good reason for Falstaff & Co. to give preference to a competitor' but also in 
general 'the standard for accepting a good reason to break off negotiations must not 
be pitched too high’. On the other hand, ‘where [as in Falstaffs’ case] negotiations 
have extended over a long period of time and where the one party has requested the 
other to incur precontractual expenses, a better offer from another party cannot 
justify termination of the negotiations'. In a similar vein, the Austrian report says 
that the relationship between the parties has become so close that Falstaff can only 
pull out *for good cause, such as for a reason which would be significant enough to 
allow the cancellation of a contract which has actually been concluded’ (p 239). On 
the facts, no such reason exists: Falstaff ‘have simply found a better offer 
elsewhere'. These ingredients are also evident in the Italian report such that, 
freedom of contract notwithstanding, where one party induces the other to rely on 
the anticipated contract being concluded, the former cannot then pull out 'for no 
serious reason' (p 245). And, although 'the existence of a more attractive deal 
offered by a third party ... may be considered by the courts to be a good reason to 
refuse to go ahead with a contract to which the negotiations relate' (p 246), the 
reliance induced by Falstaffs would probably mean that their refusal to conclude 
the contract with Hal would be seen as contrary to good faith. For the Nordic 
countries, the key to what we are looking for is the requirement of ‘loyal 
behaviour' (p 254). According to the Swedish report, Hal & Sons have incurred 
pre-contractual expenses.at their own risk. However, in the joint report from 
Denmark and Norway, it seems that loyalty might at least require Hal & Sons to be 
given a reasonable opportunity to make a fresh offer in the light of the third party's 
offer to Falstaff. 

These few remarks suffice to tell us that where a legal system makes a judgment 
about fair dealing by reference to a party's reasons for action, its background 
picture of good faith will be a complex mosaic. At most, the reports on case 3 give 
us a few pieces. Elsewhere in the book, we can pick up a few more clues but also 
more questions. For example, in case 7, which concerns the termination of a lease 
for late payment of the rent, the German report says that good faith is not infringed 
‘if the opportunity to terminate the lease suits the lessor, for instance because he 
has found a lessee who is prepared to pay a higher rent' (p 306). Yet, one wonders, 
why is this different from case 3? Again, some of the reports on case 14 are to the 
point. In this case, which is one of a trio dealing with termination (the others being 
23 and 24), Ian contracts to supply components to a car manufacturer, Hamish. In 
order to perform the contract, Ian incurs considerable expense but then, seven 
months into the contract, Hamish gives notice to terminate (which, as the 
hypothetical goes, he is entitled to do under a legislative provision). The 
hypothetical gives no indication as to Hamish's reasons for terminating the 
contract — respondents are channelled towards the fact of Ian's reliance and the 
question of whether he has any good faith protection over and above the statutory 
notice period. Nevertheless, the joint report from Denmark and Norway (i) 
assumes that 'the termination was not made on entirely illegitimate grounds' (p 
415), (i1) echoes the point made in relation to case 3, that where the reason for 
termination (or withdrawal from negotiation) is to take advantage of a better offer 
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then the opportunity to make a revised offer should be given, and (iii) says that, on 
different facts, where ‘the termination by the buyer was not the result of pure 
market evaluations, etc., but had definite overtones of disloyalty, it is not 
impossible that the courts might set aside the termination ...’ (p 416). Dealing with 
the same hypothetical, the Irish report draws on Fluid Power Technology Co. v 
Sperry (Ireland) Ltd™* for the proposition that, in a longer-term contract, 
termination must be exercised in good faith, meaning only that the terminator 
(rather than the court) must judge that there is a good reason for termination. 
Finally, in response to case 11 (which involves a purchaser, who regrets making a 
purchase, seeking to rescind for the seller's fraud, even though the fraud does not 
actually reduce the value of the contract), the Austrian report picks up on the point 
that the purchaser is seeking (illegitimately) to rescind the contract 'for reasons 
which have nothing at all to do with the other party's fraudulent conduct' (p 365). 

Piecing together these fragments, we can say that, where a question of fair 
dealing is raised before legal systems in Europe, three positions can be taken on 
whether a contractor's reasons for action are relevant to determining the issue. 
These are: 


(1) reasons are irrelevant; 

(2) reasons are relevant only in the subjective sense that the contractor must 
believe that he has good reasons; and 

(3) reasons are relevant in the sense that the contractor must act for what the 
particular legal regime treats as a good reason, or for the protection of the 
contractor's legitimate interests, or in line with the duty of loyalty.” 


Clearly, the first of these positions is in line with an individualist ethic, the third 
with a cooperative ethic. Where a contractor acts in a way that is economically 
opportunistic, such as the buyer in the Arcos case, a legal system that takes the first 
position (as English law did in 1933) will see no unfairness; nor, in general, will a 
legal system that takes the second position. However, a legal system that takes the 
third position might well regard such an action as a breach of good faith. 
Tantalisingly, because too few of the hypotheticals (unlike, say, case 3) are 
specified in terms that advertise the fact that the contractor in question is acting for 
self-interested economic reasons, whilst we can see that a particular report reflects 
a legal system taking the third position yet we can still find ourselves speculating 
about the possible nuances within cooperativism.” The fact, too, that many of the 
hypotheticals are specified in a way that allows reporters to make their own 
assumptions about whether or not a contractor is acting for good reasons makes the 
outcome yielded less interesting. In case 6, for example, if the assumption is that 
Harry has no good reason for rejecting the delivery (as most reporters assume), 
then where a legal system takes the third position (above) the outcome is already 
entailed — namely, that Harry's refusal violates the local standard of fair dealing. 
Conversely, if the assumption is that a contractor has good reasons for action (or, at 
least, was not acting for illegitimate reasons), then a different outcome is entailed. 
This is not to suggest that the contributors' licence to make assumptions of this 





24 Unreported, 22 February 1985. 

25 Rada ba b tue eee 
a floating standard that tracks the accepted norms within the relevant business sector or community. 

26 Of course, a particular legal system might itself lack clarity about the application of its cooperative 
ethic. For example, the Finnish report to case 17 (where a bank mistakenly credits its customer: ses 
text below) remarks that ee a en es 
its scope in judicial practice is unclear’ (468 
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kind seriously damages the central claim that there is a core of agreement. 
However, and rather obviously, there is limited value in identifying a consensus 
that is simply built on a shared assumption that a contractor has (or has not) acted 
for good reasons. 


The ten cases of significant divergence 


It will be recalled that the study generates ten cases where the responses fall 
outside the core of agreement. It would be an oversimplification to suggest that 
English law is out on a limb in these cases. In several cases, the responses are 
mixed and quite difficult to draw any significant lesson from. The mixed responses 
to cases 4 and 5, for example, largely reflect the local divergences as to the 
formalities for land transactions and the effect of non-compliance; and, in case 22, 
where a landlord seems to acquiesce in the lessee paying less than the agreed rent, 
there is a range of responses but they run from the landlord losing the right to 
recover the underpaid rent through to variations on the theme of suspension 
(waiver) coupled with the lessee having extra time to pay. Nevertheless, in the 
majority of cases (viz, 11, 14, 17, 19, 23, 24, and 25) English law does take a 
distinctive line from which we can discern its underlying individualist ethic. 

We can start with hypotheticals 14, 23 and 24 (these three, as we have said, 
forming a trio on termination). Case 14, as we have seen, involves a termination 
that is apparently authorised by legislative provision but which, nonetheless, 
defeats the reasonable expectations of the party being terminated. In cases 23 and 
24, where the parties have done business for over 40 years on the basis of one- 
yearly renewable contracts, notice to terminate is given in accordance with the 
contract but it defeats the expectation of renewal encouraged by the long record of 
dealings between the parties. In each case, the English view is that the express 
provision for termination (whether in the legislation or the contract) is 
determinative. Provided that termination is given in accordance with the notice 
period set by the authorising provision that is the end of the matter. Unlike those 
legal systems that might inquire as to the reasons for termination, English law does 
not look beyond the express terms of the authorising provision. 

The situation in Case 17 is that a bank mistakenly credits one of its long-standing 
customers with a sum of money. The question is whether the customer, realising 
that a mistake has been made, has a duty to inform the bank as to its mistake. 
Whereas, in good faith legal regimes, the answer is generally in the positive, under 
Englisb law the obligation is much less clear. To some extent, the English response 
is shaped by the particular contractual context specified. Under English law, whilst 
it is settled that a customer has a duty to notify his bank of any fraud or forgery 
committed by a third party, this does not prejudice the customer; and the general 
principle is that a customer owes no duty to the bank to take reasonable care in 
running his account. Even more generally (as the English response to case 2 
underlines), English contract law does not treat non-disclosure as unfair. The other 
side of this coin, however, is that English law takes a particularly strong line 
against fraud. This is demonstrated in the study by case 11 (above) where English 
law is in the minority by allowing rescission for fraud despite the absence of any 
actual loss caused to the defrauded representee. 

This leaves cases 19 and 25. In the former, two doctors, practising in different 
countries, agree to swop their practices. A year later, one of the doctors wishes to 
return to set up a practice near to his old one. In the absence of any express term 
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providing for this contingency, some legal systems nevertheless deny the right to 
return until the other doctor has had a fair opportunity to establish his practice. The 
English view, however, is that the right to return cannot be denied (in the absence 
of any express stipulation to such effect); but, even under English law, the 
returning doctor would not be permitted to solicit his former patients. In the latter 
case, the question is whether a supplier under a long-term contract is fairly held to 
an agreed fixed price when inflation pushes up the supply costs. To some extent, 
the responses vary depending upon the scale of inflation (whether it is normal or 
dramatic and unforeseeable). However, the English response again joins those 
which treat the express (fixed price) terms of the agreement as decisive. 

Although the distinctiveness of English law does not shine through in these 
cases, we can see the individualist ethic underpinning it if we know what we are 
looking for. Thus, the assumption is that it is up to each contractor to look after its 
own financial interests (as, for example, in case 17), that a contractor may employ 
its termination rights to pull out of a contract for financial reasons (as potentially in 
cases 14, 23, and 24), and that financial risks lie where they fall unless the contract 
expressly allocates them in some other way (cases 19 and 25). This approach gives 
the contractors a very strong incentive to make the allocation of risk explicit in the 
agreement; and, then, provided that the process of contracting observes the 
elementary ground rules relating to fraud and the like (see case 11), the philosophy 
is that it is only through the express terms that the natural (individualistic) 
allocation of risk can be modified. 


Conclusion 


Drawing together the threads of the study, the editors conclude thus: 


Each legal system, then, finds the need to strike a balance between party autonomy and 

wider considerations of fairness and also between the certainty of the law and individual 

justice. Our study shows very clearly that each legal system has its own range of 
mechanisms by which these two balancing acts may be achieved. In this respect it does not 
matter all that much whether this is done through a general notion of good faith, or the 

implication of terms, or some other more particular technique. (p 700) 

This is quite a complex conclusion because we are invited to think in terms of a 
balance in two dimensions: first, party autonomy in balance with ‘wider 
considerations of fairness’; and, then, certainty in balance with individual justice. 
Nevertheless, this exercise has a familiar ring to it and no one doubts that there are 
difficult balances of this kind to be made in any legal system.?’ Relating this to 
good faith, readers are likely to conclude that each legal system will have its own 
conception of fair dealing in contract, that each system will employ its own local 
legal vocabulary to impose its standards of fair dealing, that it does not matter very 
much which doctrinal vocabulary (‘good faith’ or otherwise) is used because it is 
simply a way of expressing the local conception of fair dealing, and that this 
conception must then be placed in the two-dimensional balance to which the 
editors refer. If legal systems in Europe operated with radically different 
conceptions of fair dealing (expressed either generally or in particular cases), or 
if they balanced off considerations of fairness, autonomy, certainty, and the like in 
very different ways, the harmonisation of contract law in Europe would look like 

an impossible dream. To the contrary, however, the commentaries on the 30 test 








27 Compare eg R Pound, “Mechanical Junsprudence’ (1908) 8 Columbia Law Review 605. 
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cases seemingly demonstrate that, whilst Europeans might not all speak the 
language of good faith, when it comes to making case-by-case assessments of fair 
(and unfair) dealing in contract, there is a considerable breadth of agreement. 

Such a conclusion, it seems to me, is not so much unwarranted as incomplete. 
The undercurrent of reservation that runs through this review in no sense represents 
a negative judgment about harmonisation or about crafting European contract law 
around a governing principle of good faith. Rather, it is the sense that something is 
missing — that the study leaves unanswered the most important questions about 
good faith — that accounts for the caveats; which, in turn, takes us back to the 
particular comparative methodology adopted by the study. To get this underlying 
question of methodology properly into focus, we need to distinguish the following 
three comparative approaches to good faith in contract. 

First, there is the comparative essay in local legal lexicography. Such a 
comparative study aims to report on the scope and function of good faith doctrines 
in those contract law regimes operating with such a principle (as well as reporting 
on cognate doctrines in legal regimes that do not explicitly recognise good faith in 
contract). Typically, local experts report on the relevant doctrinal contours of their 
particular regimes of contract law. While local conventions are not uninteresting, 
the fact that some say ‘either’ and others say ‘either’ is not the stuff from which 
general theories of contract are built. Nor, for aspirant Europeanisers, does such an 

` approach tell us whether it would be wise to call the whole (harmonising) thing off. 

This leads to a second approach, a ‘bottom-line’ test-case study of just the kind 
undertaken by Zimmermann and Whittaker. The starting point for such an 
approach is the insight that, just because some legal systems say ‘contrary to good 
faith’, while others say ‘abuse of right’, and yet others say ‘unreasonable’, the 

5 harmonising project might nonetheless be viable. The critical question is whether, 
' when the test cases are presented, there is sufficient agreement as to the result. If 
we agree sufficiently about what fairness dictates in these particular cases, if we 
agree on the bottom line, then we can surely live together operating under a 
common legal umbrella. 

Thirdly, there is an approach which, rather than focusing on the bottom line, 
concentrates on the baselines from which different regimes of contract law 
distinctively begin to build their thinking about good faith and fair dealing. We can 
say, a priori, that theories of fair dealing, whether in contract or in any other sphere 
of social life, will position themselves relative to a number of key ideas in practical 
reason, particularly the pursuit of self-interest and its limitation for the sake of the 
interests of others. Where a comparative study of good faith so proceeds, it will be 
guided by a background conception of practical reason and fair dealing relative to 
which it will judge what is or is not significant about particular configurations of 
contract doctrine. What is perhaps most striking about the Zimmermann and 
Whittaker study is not that it focuses on a number of test cases, nor even that it 
emphasises bottom-line consensus rather than baseline disagreement, but that it is 
not structured by reference to a background conception of fair dealing or, 
concomitantly, a general theory of fairness in contract. 

If theory-free (or value-free) comparative legal science is a nonsense then there 
is something seriously deficient with Zimmermann and Whittaker’s project. The 
reservations expressed in this review, however, do not cut so deep — indeed, one 
might be tempted to dismiss my complaint that the test cases rarely throw light on 
the nuances of cooperativism relative to individualism as special pleading deriving 
from one reviewer’s particular cognitive interest. There is more to this, however, 
than an idiosyncratic interest in the guiding ethic of contract law. At one level, the 


© The Modern Law Review Limited 2001 641 


The Modern Law Review [Vol. 64 


point is that it is difficult to know quite what to make of the consensus identified by 
this bottom-line test case study. Without exploring the baseline views of fair 
dealing (especially the presupposition of individualism or cooperativism as the 
guiding ethic), how confident can we be about the stability of the overlapping 
consensus?28 Similarly, without considering baseline commitments, how confident 
can we be that one case of disagreement is pretty much equal to one case of 
agreement? At another level, the reservation is that the study lacks light and shade 
because it proceeds without a plausible criterion of significance. Lacking an 
explicit background view of fair dealing in contract, the editors rely on the German 
experience of good faith as the basis for selecting and framing the hypotheticals. 
However, if individualism and cooperativism had been in play as the rival ethics 
for contract law, it would have been relative to these ideas that a ‘significant’ range 
of test cases would have been formulated. Similarly, at the completion of the study, 
without a theoretically-grounded criterion of significance, the editors are able to 
analyse and synthesise the results in only a relatively anodyne manner — the mere 
fact that there is a noticeable lack of consensus in some cases does not tell us 
whether (and why and how) the divergence is significant (other than in the 
theoretically trivial numerical sense). In short, what we bave from Zimmermann 
and Whittaker is a major comparative study (of that there is no question); but it is a 
project that purports to disclose a core of agreement (the overlapping consensus) 
without also squarely addressing the core commitments themselves (and any 
disagreements thereto). Whereas, for the barmonisers, this might occasion some 
slight concern as to the reliability of the consensus, for the comparativists, this 
should signal that more work needs to be done before we have a contoured map of 
good faith in European contract law. 


28 This uncertainty 1s compounded by the risk that baseline differences are understated and bottom-hne 
agreements over-stated as a result of assumptions that are made about the details of the hypotheticals 
(particularly assumptions concerning a contractor’s reasons for action). 
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Joseph L. Gastwirth (ed), Statistical Science in the Courtroom, New York: 
Springer, 2000, xxii + 443 pp, hb, £41.00. 


This collection covers a wide range of topics: DNA evidence, sampling, 
epidemiology, deterrent effects of the death penalty, economic analysis of warranty 
contracts and the estimation of quantities of smuggled drugs for sentencing purposes. 
Beyond their interest in statistics and law, the contributors share no particular 
perspective: even among those writing on DNA, some adopt classical, and others 
Bayesian approaches. The papers differ enormously in their technical difficulty: 
some are accessible to those with no prior knowledge of statistics, others require 
some familiarity with calculus or basic statistical concepts, still others will, I 
imagine, prove taxing even for some statisticians. 

Despite the volume’s heterogeneity, there is plenty of interest in it. To pick out just 
a few topics: Wendy Wagner presents an insightful analysis of judicial review of the 
decisions of regulatory agencies, and of how the blunt criticisms of the courts can 
lead these agencies to adopt rather slipshod approaches to their tasks. The Shonubi 
case is something of a cause célebre in law and statistics circles: Shonubi was caught 
entering the United States with 103 heroin filled balloons in his digestive tract. From 
an analysis of the contents of just four of these balloons, the court needed to estimate 
the total weight of heroin smuggled on this and seven other trips. Two papers in this 
collection shed new light on the problem, suggesting that this sample was too small 
by itself to give a straightforward estimate of the weight of drugs carried on even the 
last trip. And the 'trip effect' — the assumption that a cautious Shonubi would have 
carried smaller quantities of heroin on bis earlier trips — is also questioned. Then there 
are several papers on DNA. I am fairly familiar with statistical discussions of DNA 
evidence, but David Balding's paper here impressed me with its fluid and persuasive 
analysis of the key issues, all presented at a level that only the most mathophobic 
lawyers will find impenetrable. 

I interspersed my reading of the — sometimes rather dry — papers in this collection 
with Alain Desrosiéres’ The Politics of Large Numbers (1998). One of the many 
themes of this subtle social history of statistical reasoning is that during the 
nineteenth century the assumptions underlying statistical models were more 
transparent because they were called into question in the various 'contact zones' 
between statistics and otber disciplines. But now that numbers rule the world the 
contingencies underlying them are seldom scrutinised. Parts of the legal system, 
however, do today seem to collide with statistics in such a way as to force some 
rethinking of suppositions. In Shonubi, the appeal court twice found itself dissatisfied 
with attempts to use the quantities of drugs found on other smugglers as the basis for 
extrapolating the total amount smuggled by Shonubi, demanding, instead, 'specific 
evidence' of his grand total. Statisticians are probably right to suspect that here there 
is something of the 'statistics can't prove anything' mentality at work. But an 
awareness of how acts of classification — 'creation of spaces of equivalence', in 
Desrosiéres’ terms — underpin statistical reasoning might alert one to the possibility 
that something subtle is going on here. In Shonubi, the appeal court and the 
statisticians are perhaps working with different ways of classifying people and their 
behaviour. The court, used to dealing with individuals, is naturally reluctant to use 
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the behaviour of other smugglers to decide the facts of Shonubi’s case. This sort of 
generalisation is, obviously, central to the statistical world view, but, even here, 
classification is not straightforward: hence the questions in this volume about the 
reality of the trip effect and its use in constructing Shonubi’s smuggling activities. 

Another point of contact between the world of numbers and the world of law 
occurs at the level of the jury which, in DNA cases, needs to acquire some 
understanding of what various probabilities mean. Puzzling out the inference 
problem in DNA cases led David Balding to move from classical to Bayesian 
statistics — the latter, in his opinion, allowing much better modelling of the problem. 
Intriguingly, another contributor, Janet Chaseling, takes a different view. For her, the 
fact that jurors are unlikely to think in a Bayesian manner seems to count in favour of 
a classical approach. It would have been interesting to hear more about her concerns 
and about how she manages to mould the many variables — which appear to be quite 
well handled by a Bayesian model — into the classical format when she testifies. 

As the above remarks imply, many of the statisticians in this volume have found 
that legal problems have offered them new perspectives on their work. Indeed, the 
editor has encouraged the contributors to offer a degree of personal narrative in their 
papers, and it is nice to hear positive stories about how the intriguing puzzles caused 
by legal problems have led to new statistical ideas (Joseph Kadane's paper on 
*Multiparty Bayesianism' is a good example). On the other hand, a volume such as 
this would not be complete without statistical experts expressing disgust at the games 
lawyers play. Those looking for such stories will not be disappointed. Here is my 
favourite: ‘I ended my testifying days’, Bruce Weir relates (pp 88—89), ‘after a case in 
Colorado when the defense objected that my use of Fisher's exact test was hearsay 
and that the prosecution needed to call Mr. Fisher to the stand.' 


Mike Redmayne* 


David Fraser, The Jews of the Channel Islands and the Rule of Law, 1940-1945: 
‘Quite Contrary to the Principles of British Justice’, Brighton: Sussex Academic 
Press, 2000, ix + 262 pp, hb £16.95. 


This volume is à most welcome addition to the small but growing English-language 
library concerning the role of lawyers in the destruction of political liberalism in 
Europe in the period 1993-45. Fraser has two aims, one historical and the other 
normative. He seeks first to set straight the historical record as regards the 
contribution of Channel Island government officials and lawyers to the persecution of 
Jews during the five years of German Occupation. He aims, secondly, to ‘study .. 
the ways in which legal practice and legal discourse can be used to impose suffering 
and violence on those selected for identification and exclusion by the apparatus of the 
state’ (p vii). 

As regards the first objective, Fraser puts paid any notion of English legal 
exceptionalism and in so doing, reminds us that there exists no ‘cultural or national 
immunity’ to political evil (p 6). No less than their European counterparts, Channel 
Island officials and lawyers ‘participated wholeheartedly and almost without 
question in the persecution of resident Jews and in the programme of Aryanization 
aimed at the exclusion of Jewish economic and business interests’ (p 2). With a sole 
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and singular exception (pp 143, 174), none of the officers of the Channel Islands legal 
community protested the reception or implementation of anti-Jewish laws (pp 27, 36, 
44). Nor did any of them ever ‘invoke underlying principles of British justice’ to save 
the rights, and the lives and property, of their fellow citizens (pp 2, 60, 144). Instead, 
as did French lawyers in Vichy and occupied France, these English lawyers and 
officials so dedicated themselves to the exclusionary laws (pp 21—22) — Fraser reports 
that their zeal sometimes annoyed even their German occupiers (pp 102, 37) — that ‘it 
is difficult ... to refer to the process as a Nazi or German undertaking’ (p 144). With 
these revelations, Fraser lays to rest the carefully crafted post-war accounts of 
resistance and opposition (chapters 11-13) and puts in their place ‘sad and tragic 
stories of over-inclusion, terror and shame which are the true legal and moral legacy 
of the anti-Jewish practices of Island officials’ (p 209). 

Fraser's normative account begins where all acceptable accounts must begin, 
namely, with an acknowledgment that law is essential to political evil because the 
Others who are its objects have first to be defined. As he puts it, ‘the Jew is inscribed 
and created as Other, as alien, as a foreigner. The law creates the Jew in order to 
eliminate the Jew' (p 20). In his elaboration of this fracturing of legal equality, Fraser 
discloses again the prosaic origins of the evil which has as its final expression a legal 
nudity which renders the Other flagrantly and fatally exposed to power. However, as 
Fraser realises, this genealogy cannot without more explain the matter of professional 
*compliance, consent, and initiative' with political evil (p 145). Matters of justice and 
of the assignment of guilt and shame aside, the history of lawyers in the context of the 
extraordinary politics which prevailed in Europe in 1930-1945 should concern us 
now to the extent that we might learn from it something crucial about the moral and 
ethical requirements and pitfalls of lawyering as such. Fraser terms this inquiry ‘law 
after Auschwitz' and in his view, it concerns 'the possibility of an ethically and 
morally acceptable understanding of law and lawyers, in the shadow of Auschwitz’ 
(p 16). 

We owe Fraser much for crafting so precisely (and I think so wisely) the question 
which must matter most to those who care for law. That he pursues an answer in the 
familiar context of the Anglo-American legal tradition adds to our debt. His 
interrogation of our tradition both pierces and curiously concedes the piety which is 
its so familiar expression. He asks how ‘the idea [of] creating a category of clients 
who are Jewish and therefore singled out for special treatment [could] not ... have 
struck [lawyers] as inimical to their professional practice or position as defenders and 
upholders of the rule of law' (p 9). Or again: why they did not 'reject the provisions 
as inimical to notions of legality and the rule of law’ (p 38)? Unhappily, the answer 
which Fraser finally delivers to these questions is unconvincing and, in my view, 
mistaken. 

It is Fraser’s contention that an existing climate of cultural anti-Semitism primarily 
accounts for the ‘willing and complete cooperation of the Islands’ lawyers and leaders’ 
during the Occupation (p 103). ‘[A] ways informed by an indigenous and widespread 
anti-Semitism,' for Island lawyers and leaders, 'the Jew was already a legal subject 
whose status was insignificant' (p 4). It was 'this basic, unarticulated anti-Semitic 
norm which consistently permitted Island officials to discount Jews and Jewish 
suffering as unimportant in the larger scheme of things' (p 205). Fraser defends this 
proposal by implication: ‘it is beyond reason,’ he says, ‘to conceive of legal structure 
in which a new category of juridical subject, the Jew, is created, without an underlying 
anti-Semitism which allows this to appear to be something naturally acceptable and 
lawful’ (p 216). With this explanation — which, incidentally, is akin to the explanation 
which Richard Weisberg offers for the conduct of French lawyers in his Vichy Law 
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and the Holocaust in France (New York UP, 1996) — Fraser conflates political and 
personal morality in a fashion which eviscerates his 'law after Auschwitz' question. If 
in the end the instruction is that lawyers at that time, in occupied British territory and 
in Europe alike, were merely acting in consequence of diseased personal views of 
Jews, then what possible instruction may their misdeeds have for us? I would suggest 
none. Í would also suggest that until political evil is disassociated entirely from 
personal evil — until, that is, we recognize that political evil and political goodness 
have a mind, life and logic of their own — a morally and ethically responsive 
engagement with the question of law after the Holocaust will elude us. 

This is not to underestimate the importance of Fraser's contribution. Lawyers will 
only finally be moved to confront their history if their history is available to them. 
Fraser's work in this volume joins the vital contributions of Weisberg and Kenneth 
Ledford (From General Estate to Special Interest: German Lawyers 1878—1933 
(Cambridge UP, 1996)) in laying bare the complicity of lawyers in political evil made 
real through the wholesale traducement of their own traditions. What we need to 
know now is whether those traditions are somehow themselves implicated in that 
betrayal — and, if not, how they might be honourably served. 


F.C. DeCoste* 


Stephen Cretney (ed), Family Law: Essays for the New Millennium, Bristol: 
Jordan Publishing, 2000, xvi + 201pp, hb £35.00. 


This collection of 20 essays assesses family law at the beginning of a new millennium 
in three ways. Some of the essays reflect upon past developments, others address 
topical issues and many highlight future challenges for family law in England. The 
divergent backgrounds of the contributors provide the reader with fascinating 
viewpoints, and help bridge the gap between the realms of academia and practice. 
The decision to include so many authors in a single collection signifies that all in the 
profession have a role to play in the evolution of family law. On the other hand, the 
brevity of each essay leaves many theoretical questions unanswered. The book is not 
a weighty academic treatise, but is aimed at the reader who would enjoy a taste of 
each area of family law. A criticism that can be made about the selection as a whole is 
that emphasis is heavily upon domestic law. Given the increased global mobility of 
modern citizens, an essay which focused upon the more international aspects of 
family law might profitably have been included. Alas, space does not allow for all of 
the essays to be evaluated, but an attempt is made to review a few that best reflect the 
collection’s theme of ‘the past, the present and the future.’ 

Looking back, Lord Mackay (who is often dubbed the progenitor of the Children 
Act 1989) describes the difficulties encountered by many major family law bills on 
their way through Parliament. With reference to the notorious Child Support Act 
1991, he emphasises that the best laid intentions do not always work in practice. 
Before the Act, theré were problems securing maintenance from an absent parent. It 
was difficult for the court to enforce maintenance payments, and the amounts 
awarded were small and varied greatly from one court to another. The new system 
was intended to introduce uniformity with a formula which would take into account 
variations from case to case. Mackay laments the well-known practical problems that 
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ensued. Many of the calculations went wrong, the Agency often tracked down the 
wrong people and had problems with keeping track of the changing circumstances of 
families. Mackay was responsible for many successful Bills and the Child Support 
Act 1991, despite its many problems, should not looked upon as a fiasco. He 
emphasises that an agenda to promote reform is, in the larger picture, giving 
substantial assistance to many members of society. 

In keeping with the theme of past lessons, Dame Brenda Hale's essay provides an 
overview of the ideology behind the Divorce Reform Act 1969 and the the Family Law 
Act 1996. Given the Lord Chancellor's recent proposal to shelve Part II of the 1996 
Act, one might rightly conclude with Hale that it is more of a dead duck than a golden 
goose. With the rise in the numbers of people who choose to cohabit outside marriage, 
Hale ponders the death of marriage in the present day. She convincingly argues that 
more people should be persuaded to enter the institution of marriage. In her conclusion, 
Hale calls for the development of a fair, just, affordable and reasonable framework of 
support upon relationship breakdown for all married and cohabiting couples. 

Several essays in this collection discuss current problems in family law. As widely 
known, in October 2000 the European Convention of Human Rights was 
implemented into domestic law via the Human Rights Act 1998. Heather Swindells' 
essay puts forth some of the problems of judicial interpretation which the English 
courts might encounter. It is clear that the right to respect for family life under Article 
8 will affect domestic family law in numerous ways. How far would the Act affect 
our domestic jurisprudence? Also, how far will the English judiciary contribute to 
Convention jurisprudence? These are ventures that are yet to be pursued. It is hoped 
that the English courts will take a robust approach to statutory interpretation which is 
consistent with Convention rights. 

Even without the Convention, it is clear that the law may have to change in order to 
keep up with the developing needs of a diverse society. Sexual diversity and the 
growing acceptance of homosexuality present a challenge for our legal system. 
Rebecca Bailey-Harris acknowledges that the contemporary family has evolved far 
from the traditional heterosexual model. The fact that many of our European 
neighbours have recently implemented a form of marriage for homosexuals should 
provide impetus for English law to change. Bailey-Harris agonises that in English 
law, the homosexual couple is ranked lowest among the hierarchy of family forms, 
while the heterosexual couple is the highest. She recommends that England adopt one 
of two models. There should either be a gender- and sexuality-neutral definition of a 
relationship which has legal consequences attached to it or, the implementation ofa 
registered partnership for same-sex couples. This would effectively give ‘marriage- 
like' rights and obligations to a significant section of our society. 

Yet another challenge to family law today lies in racial and ethnic diversity. Over 
the last fifty years, there has been an influx of immigrants and the English courts have 
had to deal with many foreign people and cultures. David Pearl is of the opinion that 
English family law is ‘predicated on a set of family values which is notable for its 
failure to encompass ethnic and cultural pluralism' (p 87). The JSB Equal Treatment 
Bench Book was given to members of the judiciary to combat this problem. Pearl 
wonders if this is really enough to solve ethnocentrism. Ethnocentrism could be 
embedded in a judge's personal understanding. Pearl argues that a judge should not 
try and change society, but seek to adjudicate in a fair and sensitive manner in 
relation to the cultural dimensions of any particular case. 

Maggie Rae elaborates on the difficulties that judges and practitioners have with 
section 25 of the Matrimonial Causes Act 1973. The discretionary nature of the 
provision is a mixed blessing since it makes it difficult for lawyers to predict outcomes 
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for their clients. Rae describes certain circumstances in which the interpretation of 
section 25 will deliver neither equality nor fairness. Several situations are discussed in 
which the outcome is uncertain: the long marriage in which assets have been built up; 
the division of a husband’s pension; contributions to a couple’s assets; and the short 
childless marriage. Rae concedes that there is a debate raging over this section but does 
not give any recommendations as to how that debate should be resolved. With the 
recent decision of the House of Lords in White v White, there seems to be a return to a 
literal interpretation of section 25. However, the ramifications of this decision have yet 
to unfold. 

Looking to the future, it is apparent that certain issues will continue to dominate 
debate among family lawyers. Andrew Bainbam offers a perspective on child law at 
the millennium. Bainham is of opinion that while the term 'children law' is better 
than 'child law' it still does not reflect the transition into adulthood, and it fails to 
acknowledge that adults are often involved in disputes relating to children. English 
law often states that children's interests are ‘paramount’, but supremacy cannot be 
given to the child in all cases. Instead, the court ought to try to balance the interests 
and rights of adults along with the interests of children. Bainham's essay focuses on 
four areas — the relevance of children's views, divorce, unmarried parenthood and 
protection from abuse. 

Echoing Swindells, Bainham highlights a problem under the Human Rights Act. 
Since both adults and children will have 'rights' under the Convention, a conflict may 
arise. In English law, the ‘paramountcy principle’ has been enshrined in J v C and the 
Children Act 1989. Under the Convention, how would the courts deal with a conflict of 
rights? Bainham provides an example regarding contact. If a father has a claim under 
Article 8, it would be weighed independently by the court alongside the interests of 
mother and child. Therefore, English law would no longer be acting in the best interests 
of the child. Bainham concludes that this approach would show that children law is not 
only about the rights of the child but also the interests of adults. Bainham notes that 
resolving conflicting rights under the Convention is not going to be an easy task. 

Jane Fortin's essay discusses recent developments in case law involving medical 
care. She states that societal attitudes towards mentally disabled children have 
changed greatly in the last few decades. There is a greater acceptance that the ‘quality 
of life should be judged from the perspective of the individual, whether handicapped 
or able-bodied' (p 170). Such changes in attitude and great advances in medical 
technology mean that the courts will be faced with many new ethical dilemmas. 
Babies who would have previously died will now survive. In a dispute between 
parents and the medical team over a neonate, the doctors will seek consent from the 
parents for treatment. Fortin argues that medical advances will make it increasingly 
difficult for parents fully to comprehend the advice of doctors. Therefore, parents 
may be complacent if they simply follow such advice. There is little authority on how 
to address this problem and Fortin recognises that this is an area of medical law that 
has not been resolved. 

With so many contributors crammed into 200 pages, one might conclude that the 
collection has sacrificed quality in favour of quantity. Many essays end rather 
abruptly, and the reader is often left with a sense of frustration and many nagging 
questions. Yet it is this very quality that is the book's greatest merit. All in all, the 
collection provides a practical, thought-provoking overview for anyone interested in 
family law. 


Yvette Tan* 
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Willem Witteveen and Wibren van der Burg (eds), Rediscovering Fuller: Essays on 
Implicit Law and Institutional Design, Amsterdam: Amsterdam University Press, 
1999, 489 pp, hb £31.95. 


Lon Fuller made a permanently valuable contribution to jurisprudence by distilling 
eight principles of legality that together encapsulate virtually all of the essential 
characteristics of the rule of law. He likewise wrote piquantly on contract law and on 
the role of lawyers in society. Moreover, as becomes apparent in the book under 
review, he explored many aspects of social and governmental institutions from a 
perspective that led him to view law as primarily facilitative rather than as primarily 
regulative. In all of these endeavours, Fuller displayed a striking proficiency in 
constructing narratives and in coining apt metaphors. 

Fuller’s impressive strengths were accompanied by a number of glaring 
weaknesses. For example, his skills as a narrator coexisted with his ineptitude in 
philosophical argumentation. Though in some respects a systematic thinker, Fuller 
was incapable of presenting any sustainedly rigorous lines of reasoning. Anecdotes, 
rather than deductions, were his forte. More irritating than any of his other failings, 
however, were his arrant misunderstanding of legal positivism and his associated 
insistence on the inherently moral character of his precepts of legality. Though Fuller 
estimably assisted in the elucidation of the concept of the rule of law, he also 
unfortunately did a great deal to obfuscate the contours of that concept with his 
misguided attempts to show that law partakes of an ‘inner morality.’ Those clumsy 
attempts have been improved upon enormously in recent decades by some of his most 
sophisticated admirers and critics (such as Nigel Simmonds, Antony Duff, John 
Finnis, Gerald Postema, and David Lyons). Nonetheless, as I have contended at 
length elsewhere — in arguments that had not yet appeared at the time of the 
conference where most of the chapters in the book under review were presented as 
papers — Fuller's anti-positivist strictures were doomed not just by his own 
philosophical maladroitness but also by the untenability of his position. Even when 
those strictures are advanced with the philosophical dexterity of his present-day 
interpreters, they cannot ultimately withstand scrutiny. 

Rediscovering Fuller is an uneven volume that suffers from the absence of any 
essays by critics of Fuller. To be sure, a few of the chapters (such as David Luban's 
‘Rediscovering Fuller's Legal Ethics’ and John Allison’s ‘Legal Culture in Fuller's 
Analysis of Adjudication') do contain some forceful objections to aspects of Fuller's 
work, along with numerous plaudits. Nevertheless, on the whole the tone of the 
volume is highly laudatory and sometimes adulatory. Moreover, assertions too often 
substitute for arguments in many of the essays, whose authors seem to think that the 
mere reiteration of Fuller's theses will somehow render them true. Particularly 
vexing are the crudely distortive remarks on legal positivism that turn up in a 
majority of the chapters. Such remarks in some of the essays emerge only en passant, 
but they pervade other chapters (such as Paul Cliteur's ‘Fuller’s Faith’), which are 
thereby rendered valueless. 

Readers will find some interesting pieces in the volume, however. For instance, 
Frederick Schauer contributes a thoughtful essay (‘Fuller on the Ontological Status of 
Law') which explores ways of reconciling Fuller's anti-positivist stance with the 
positivist theorizing of H.L.A. Hart. Schauer adheres to a conception of positivism 
markedly different from my own, but he scrupulously avoids the caricatures that 
disfigure too many of the other chapters. Wibren van der Burg, one of the editors of 
the volume, contributes quite an interesting piece on Fuller's conception of the 
morality of aspiration and on the differing functions of law (‘The Morality of 
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Aspiration: A Neglected Dimension of Law and Morality’). Luban’s essay 
perceptively treats of Fuller’s work on professional ethics. Although Luban absurdly 
overstates Fuller’s merits as a philosopher and although he indulges i in some gross 
caricatures of legal positivism and analytic philosophy, the caricatures are so plainly 
hyperbolic as to be more entertaining than annoying. Postema’s chapter (‘Implicit 
Law’) is a thought-provoking discussion of the tacit understandings and unwritten 
conventions that underlie the institutions and norms of explicit law. Some key parts 
of his argument, however, gloss over the distinction between unintelligible legal 
norms and wicked legal norms. Evil laws can be formulated with ample clarity and 
precision; accordingly, in connection with such laws (as opposed to opaque or 
nonsensical laws), it is not the case that an agent is unable to distinguish ‘between her 
grasp of the meaning or content of a norm and her sense of its reasonableness’ (p 
267). Other worthwhile contributions to the volume are the piece by Allison on 
Fuller’s conception of legal culture and an essay by Marc Hertogh on Fuller's 
exposition of the functions of government (“The Conscientious Watermaster: 
Rediscovering the Interactional Concept of Law"). 

Oddly, Fuller's work on contract law — which is surely of more lasting value than 
much of his other work — does not receive any separate investigation. Indeed, it is 
discussed at all in only a few of the book's chapters. Still, the volume is to be 
commended for drawing attention to some of Fuller's writings that have generally 
suffered neglect (not always deservedly). His accounts of the various functions of law 
and the various ways of fulfilling those functions are strewn with a number of 
arresting insights. Those accounts can repay the attention of legal theorists today, 
even though they have been superseded in many respects by subsequent 
developments in rational-choice theorising and in some of the social sciences. 

All the same, the Fuller who will be read by legal philosophers for years to come is 
the theorist who delineated eight principles of legality and who constructed clever 
narratives to illustrate jurisprudential themes and positions. He himself obscured the 
magnitude of his achievement by characterising his eight principles as an inner 
morality of law and by thus becoming embroiled in gratuitous disputes with legal 
positivists, who can and should welcome his distillation of the central features of the 
rule of Jaw. It is unfortunate that many of the chapters in Rediscovering Fuller 
continue to distract attention from his genuine accomplishments by seeking to revive 
his anti-positivist stance (typically on the basis of sheer pronouncements that do not 
carry even the appearance of arguments). Instead of trying vainly to establish that 
Fuller was the real victor in the Hart/Fuller debates, the contemporary admirers of 
Fuller would be well advised to emphasise that those debates were needless. 


Matthew H. Kramer* 


Nina H.B. Jørgensen, The Responsibility of States for International Crimes, 
Oxford: Oxford University Press, 2000, xxxiv + 325pp, hb £50.00. 


The international law of state responsibility has had a long gestation period. The first 
reading of the International Law Commission (ILC) Draft Articles on State 
Responsibility took 30 years. The second has taken considerably less time, and is 
expected to be completed in 2001. The most controversial of the Draft Articles was 
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Article 19, which was finally removed from the draft in 2000. Article 19 dealt with 
‘international crimes of states’. Such crimes are the subject matter of this book. The 
deletion of Article 19 does not foreclose the possibility of developing the concept of 
state criminality, but it hardly bodes well for its acceptance in the near future. 
Jgrgensen’s book, completed before the removal of Article 19, is considerably more 
optimistic, postulating that the state crimes have moved from an aspiration to the 
border of lex lata. Although the argument is attractive, the evidence does not quite 
bear out its conclusion. 

The book begins with an investigation into the genesis of international crimes of 
states from the close of the First World War to the end of the Second. Jørgensen 
focuses on aggression to argue that original discussions around its criminality 
frequently related to collective responsibility. There are problems with this view, but 
these are rendered unimportant by the author's acceptance that the rise of individual 
criminal responsibility occluded the debate over state crimes, and they became 
increasingly ignored in the aftermath of World War II (pp 26—27). 

It would have been interesting to see further discussion of the interrelationship 
between the rise of individual criminal responsibility and the atrophy of debate on 
state criminality. Jérgensen's insight on this could have been expanded upon to great 
effect. The assertion Jørgensen makes can be supported by the functionalist nature of 
the Nuremberg Tribunal’s justification for the imposition. of individual criminal 
responsibility. In an oft-cited part of its judgment, the Tribunal averred: 'crimes 
against international law are committed by men, not by abstract entities, and only by 
punishing individuals who commit such crimes can the provisions of international 
law be enforced.’ Unfortunately the author does not develop this interesting line of 


inquiry. 

Part II of this book is taken up by an investigation into the ‘juridical status of the 
concept of state criminality'. Chapters 3 and 4 discuss the possible underpinnings of a 
regime of state criminality, chapter 3 looks into the concept of a criminal 
organisation, as developed through the Nuremberg Tribunal's Charter and judgment. 
chapter 4 deals with the possibility of using the criminal responsibility of 
corporations as a possible analogy. While there are possible merits to either 
approach, with both come problems. 

Consider first the criminal organisation model. Articles 9 and 10 of the Nuremberg 
Tribunal's Charter gave the Nuremberg Tribunal the power to declare certain 
organisations criminal. The intent of the Charter' s drafters was that any member of an 
organisation declared criminal would be criminally liable, per se, for that 
membership. The Nuremberg Tribunal's judgment appeared uncomfortable with 
these two provisions. Fear of abuse led the Tribunal to require that an accused had 
knowledge of criminal acts committed by an organisation before a conviction could be 
returned for membership of that organisation alone. Collective responsibility was 
rejected by the Tribunal. Nonetheless, Jørgensen extrapolates from the Charter to 
claim that it would be possible to declare governments criminal organisations, and 
proceed against the members of the government for their membership in it (pp 69—71). 

It is unclear why this would necessarily amount to state criminality rather than 
individual responsibility. When individual criminal responsibility is imposed for acts 
of state, the veil of the state is pierced. By imposing individual responsibility on 
members of a government, we are not necessarily also prosecuting the 'abstract 
entity' of the state, something apparently accepted by the author later in the work, 
when she argues that: 
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© The Modern Law Review Limited 2001 651 


The Modern Law Review [VoL 64 


there is a clear division in international law between the criminal responsibility of the state 
qua state, which implies something more than tbe traditional forms of state responsibility, 
and individual criminal responsibility of those who commit crimes under international law 
when acting as organs of the state (p 155). 


While the state may incur vicarious responsibility for those acts, that responsibility is 
not necessarily criminal. 

Another problem arises in using the Nuremberg Charter's provisions on criminal 
organisations. Articles 9 and 10 of the Nuremberg Charter referred to crimes in the 
jurisdiction of the Nuremberg Tribunal, ie crimes for which there was individual 
criminal responsibility under international law. As Jørgensen identifies later in the 
work (chapter 12), there is no identity between the rules relating to individual 
criminal responsibility and those identified in Article 19 as state crimes. Serious 
environmental damage, for example, is not a crime of individual criminal 
responsibility in peacetime, yet it is included in Article 19. This means, if the 
criminal organisation model is adopted, that a cabinet member could be responsible 
for being a part of a government which has been declared criminal for perpetration of 
a state crime when there is no individual responsibility for that crime. The nullum 
crimen sine lege principle requires that there be a law establishing individual criminal 
responsibility prior to any conviction for an international crime. It is uncertain that 
any law allowing a declaration of criminality would be sufficient to fulfil the 
requirements of this principle. A national analogy, the law on conspiracy to defraud is 
instructive. For a criminal conspiracy to defraud, the acts agreed to by the parties do 
not have to be criminal in themselves. The Law Commission has recommended the 
abolition of conspiracy to defraud, as liability for a conspiracy to do acts which are 
not criminal in themselves has no place in a modern system of criminal law. 

The criminal organisation model may have the advantage of targeting some of the 
most guilty, but is over-inclusive. Would it be acceptable to convict, for example, a 
health minister who had no power of decision over foreign affairs, for membership in 
a government engaged in an aggressive war? The Tokyo Tribunal, which is not 
mentioned by Jgrgensen in this regard, decided that it could place responsibility on 
every member of the Japanese cabinet for war crimes against prisoners of war. This 
was said to be on the ground that if they had wanted to protest at such treatment, they 
could resign. The justification for this imposition of liability was subject to 
convincing rebuttal by Judges Róling and Pal in their dissenting judgment. Róling, in 
particular criticised the majority's judgment in that case for imposing responsibility 
for failing to prevent crimes when the defendant had no power or authority to stop 
those crimes. In essence, the majority in the Tokyo Tribunal created a requirement to 
tender a pointless resignation. 

The second basis identified by Jørgensen for explaining the conceptual 
underpinnings of state criminality is by means of an analogy to domestic provisions 
which provide for the criminal responsibility of corporate bodies (chapter 11). The 
analogy between corporations and states makes some sense. Both are legal, rather 
than natural persons. However, there are some differences, perhaps the primary 
practical one being that in international law, states are the creators of the law. Large 
corporate bodies can influence governments, but they cannot themselves act in a law 
creating manner. 

Jørgensen is of the opinion that a general principle of law permitting criminal 
responsibility of corporate bodies is emerging because of increasing acceptance of 
the principle in national systems. If this is the case, then we could see the beginnings 
of positive international law imposing criminal liability on state. There are two 
problems with such an approach. Jørgensen tries to show that the existence of 
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analogous national criminal laws reveals a coherent legal basis for expanding 
criminal liability to states in international law. Yet as Jørgensen admits, the 
mechanism adopted by most countries to counter the problem of corporate crime is to 
apply their national approach to criminal liability to corporations. The multiple, and 
not always consistent ways of adapting national criminal laws to cover corporations 
does not necessarily provide a coherent legal basis for state criminal responsibility. 
Secondly, and more fundamentally, the idea that municipal criminal law is apposite is 
questionable. The terminology of crime as it was used in Article 19 is misleading, as 
national criminal law is not the correct analogy. The term 'crime' in state 
responsibility is a term of art, with a meaning not to be considered the same as when 
the word used in the context of national penal laws. This is accepted by most 
supporters of the concept of state crimes because, for various reasons, the law of state 
responsibility cannot live up to the demands of municipal criminal law. 

An analogy with the criminal liability of corporations in municipal law may cause 
further difficulties. If responsibility accrues to the state by imputation or 
identification, criminal responsibility of the state could rest on the precondition that 
the act be individually criminal. If so, this model is vulnerable to a similar critique to 
that identified in relation to the criminal organisation model. A more convincing 
rationale might come from the ideas of 'management failure' that the Law 
Commission suggested in relation to corporate killings in the UK. However, there is 
no evidence of this as a generally accepted way of dealing with corporate criminal 
responsibility. So it is nor a general principle of law from which a rule of 
international law could be inferred. 

Part IV deals with perhaps the most important issue relating to state crimes, their 
practical feasibility. Chapter 13 looks into the difficulties attending attempts to 
punish states, and the methods that may be used to try to do so. The discussion of 
punitive damages in chapter 14 is useful, and cautious in its approach, concluding 
that currently there is no clear practice supporting a separate punitive element to 
damages in international law (p 207). Chapter 15 is where the difficulties involved in 
punishing states become clear. This chapter deals with the institutional framework 
and procedures for imposing criminal responsibility on states. It begins with the 
possible role of the International Court of Justice (ICJ). Jørgensen points out, 
accurately, that the ICJ is the most appropriate body for this role, as determinations of 
liability should be made objectively, by a credible international institution (p 208). 
Even so, constraints such as the consensual nature of its jurisdiction limit its potential 
role in making such determinations in practice (p 209). Jørgensen also looks at the 
political organs, noting that their role has to be consistent with the rule of law as well 
as UN constitutional law (pp 208—209). It is here that problems can be perceived. The 
Security Council, in particular, tends to ‘act selectively, need not base its decisions in 
comparable situations on uniform criteria, and is not bound to motivate its choices 
from the viewpoint of international law' (p 213). As Jgrgensen observes, the Security 
Council has drawn the line at determining criminal responsibility itself and by its 
actions has acknowledged its unsuitability as a forum to determine criminal liability. 

At the international level, Jørgensen proposes that the International Criminal 
Court (ICC) could have its jurisdiction extended to cover state crimes, or that 
further use could be made of challenges through the ICJ where violations of erga 
omnes obligations are alleged (pp 215—223). The former proposal is unlikely to bear 
fruit. The final form taken by the ICC was the outcome of a delicate compromise. 
For the foreseeable future such a radical reformulation of the ICC's role and 
substantive law remains improbable. The proposal that the ICJ take on a role via the 
concept of obligations erga omnes would involve getting around the East Timor 
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decision, which Jørgensen agrees makes it unlikely for the time being (p 223). As 
the international judicial architecture does not appear ready to accept a role in 
relation to state crimes, Jgrgensen turns to national courts as a possible alternative. 
Unfortunately the politically sensitive nature of cases involving state crimes makes 
it doubtful that domestic courts will rise to the challenge they represent (p 229). 
There are obstacles to the practical development of the concept, but Jgrgensen 
remains positive. The ICJ may be able to adopt the concept of state crimes, pushing 
it into the realm of positive Jaw, especially as it is currently involved in the 
Genocide case between Bosnia and Yugoslavia. This is not impossible, but its 
likelihood is conjectural, especially as the International Criminal Tribunal for 
former Yugoslavia, which deals with acts to which all accept a law of state 
criminality would attach, has not even alluded to state criminal responsibility. Also, 
if the relevant analogy is crime, then the principle of nullum crimen sine lege may 
be highly relevant. The role which this principle may play, if criminalising state 
responsibility in the narrow sense is what is intended, cannot be ignored. 

The final part of the book (part V) looks at whether or not the concept of state 
criminality has entered international law. The majority of this section is taken up by 
an analysis of state practice since World War II. The author submits that ‘the post- 
Cold war international community may now be ready and willing to accommodate 
the emergent general principle [of state criminality] and encourage its development’ 
(p 237). The evidence does not support this bold assertion. Jørgensen looks first at the 
Iraqi invasion of Kuwait as a paradigmatic case of a war of aggression, and believes 
that it may illustrate the fact that a special regime of consequences may be applicable 
(p 240). Quite rightly, the author notes that the UN response occurred in the context 
of the Security Council's collective security powers. She justifies its relevance by 
noting that severe measures were imposed on Iraq in response to its aggression, and 
that some ILC members cited the action as an example of a criminal sanction (p 244). 
The Security Council is entitled to take severe measures to maintain and restore 
international peace and security. The actions against Iraq can be explained purely on 
that basis and the traditional law of state responsibility. This is supported by the fact 
the primary actors behind the Security Council reaction (the UK and US) are among 
the staunchest critics of the concept of state criminality. It would be unlikely that 
those two actors would be accompanying their practice in the Security Council with 
the requisite opinio juris necessary for that practice count towards the creation of any 
customary set of norms relating to state criminality. 

Looking back to the Cold War, Jgrgensen investigates the reaction of the General 
Assembly and Security Council to South Africa's policy of apartheid. The General 
Assembly acted in a manner that was consistent with a desire to punish South Africa 
for its racist policies and the author is correct to note this (pp 245-246). On the other 
hand, the actions of the Security Council were more equivocal. Jørgensen points to 
the mandatory arms embargo imposed in 1977 by Security Council Resolution 418, 
and notes its call for South Africa to end the policy of apartheid. Contrary to the 
author's claim (p 247) a mandatory arms embargo is not necessarily a punitive 
measure. However, the reaction to apartheid represents the clearest case for arguing 
some punitive intent on the part of at least some states. 

More recent instances referred to include the Rainbow Warrior case and the 
Lockerbie bombing. The former is used to show that a dual system of individual and 
state responsibility operated effectively (p 249). However, the individual 
responsibility in that case was under the municipal criminal law of New Zealand, 
not individual criminal responsibility under international law (p 249). More 
controversial is her assertion (p 249) that the consequences for France 'are consistent 
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with the notion of State criminality' (ibid). They are equally consistent, if not more 
80, with the traditional law of state responsibility. France did admit that the act was 'a 
criminal outrage' (p 248), but in all likelihood this referred to criminality under New 
Zealand law, particularly as France has publicly proclaimed its view that Article 19 
of the ILC Draft 'gives the unquestionably false impression that the aim is to 
"criminalise" public international law [when in fact] state responsibility is neither 
criminal or civil' (p 257). 

The Lockerbie case in camp Zeist is also given as an example of a case that could 
clarify the relationship between individual and state responsibility for international 
crimes (p 252). As the accused were tried under Scottish, not international law, the 
assertion (ibid) that the crime was *in principle' one under international criminal law 
is questionable. The relevant treaty (the Montreal Convention) does not directly 
criminalise acts against civil aviation, but places a duty on states to introduce certain 
crimes into their domestic law. Crimes under the Montreal Convention are not 
international crimes in the strict sense of crimes for which international law directly 
addresses its prohibition to individuals. Jgrgensen points to the lack of a demon- 
strable threat to the peace to assert that the resolution was passed to vindicate the law 
rather than maintain peace, although she accepts that the US and UK may have 
merely been pursuing political objectives. The point here is that the UK and US tried 
to show that there was such a threat. Again, the two main proponents of the resolution 
are the two states who bave been most critical of the concept of state criminality, the 
US and the UK. So their actions are not, as characterised by Jørgensen, ‘evidence of 
the acceptance of state criminality' (p 253). 

The final part of state practice evaluated by Jgrgensen is the responses to Article 
19. She demonstrates that states have been consistent in their support or opposition to 
the concept since 1976 (pp 254—258), and that the general response is sceptical (ibid). 
It may be that most states seem to want to continue the debate (ibid), but this should 
not be confused with support for state criminality. It is easier to allow a debate to 
continue to go nowhere than to bring it to a close. 

Jørgensen is correct when she asserts that ‘some international wrongs are 
considered to be more serious than others and provoke more widespread and severe 
condemnation' (p 263). Nonetheless, the conclusion that although international law 
does not yet recognise state criminality, 'state practice since the Second World War 
confirms that the concept is gradually crossing the threshold between lex ferenda and 
lex lata' (ibid) is too strong. The idea that state practice is currently moving towards a 
criminal regime of responsibility in the narrower, penal, sense of the term does not 
follow from the fact that some violations are considered more serious than others, or 
the evidence Jørgensen adduces in support of her conclusion. International law is 
created by states, not writers. So while the concept of state criminality may be 
desirable, the attitude of states means that it is still some way off. Although Jørgensen 
has made a valiant attempt to found such a development in state practice and legal 
theory, to this reviewer the study shows how difficult it is currently to ground state 
criminality in either. 

Robert Cryer* 


* School of Law, University of Manchester. 
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Culture and Consumerism: Citizenship, Public Service 
Broadcasting and the BBC’s Fair Trading Obligations 


Georgina Born* and Tony Prosser** 


The authors examine the future of public service broadcasting in the context of 
current debates about, and commercial pressures on, the BBC. They describe the 
European Community constraints on public service broadcasting and the need for 
a clearer definition of such broadcasting, noting that such a definition is not 
currently provided in UK law. The BBC is also under increasing pressure from 
fair trading rules derived from competition law, some of which may weaken its 
ability to deliver its public service mission. Original research undertaken within 
the BBC suggests that external and internal pressures have undermined the 
conditions for a distinctive public service output, although there remains the basis 
for such an output within the culture of programme-making. The authors develop 
theoretical bases for a redefinition of public service broadcasting centred on the 
principles of citizenship, universality and quality in relation to services and 
output, and examine the implications for the structure of channels in the digital 
era. Finally, the authors discuss the legal and regulatory implications of their 
analysis in the context of the Government’s Communications White Paper, 
arguing that the social and cultural purposes of public service broadcasting must 
not be made subordinate to competition-based concerns. 


Is broadcasting best conceived as a commercial activity or as an expression of 
cultural norms and expectations? The obvious answer is that it is both. 
Nevertheless, we shall argue that the tension between these different conceptions 
of the nature of broadcasting has been a major source of uncertainties in 
broadcasting law (including both European and domestic law) and in the self- 
image of broadcasters at a number of levels, and that it is far from being resolved. 
In particular, the two conceptions imply radically different visions of the nature of 
the television viewer, as sovereign consumer making a choice from a range of 
services offered by the marketplace, or as a citizen participating in a culture 
serving the purpose of his or her self-development as well as that of the society of 
which the citizen is a member. 


* Facalty of Social and Political Sciences, University of Cambridge, and Emmanuel College, Cambridge; 
** School of Law, University of Glasgow. 

This work draws heavily on research projects funded by the ESRC's Media Economics and Medis Culture 
Research Programme: T. Prosser, D. Goldberg and S. Verhnlst, Legal Responses to Regulating the 
Changing Media, award no. 1126251021, and G Bom, Redefining Public Service Broadcasting: An 
Ethnography of the BRC, award no. L126251041. We are grateful for the ESRC support and would also 
like to thank a number of people for comments: Andrew Barry, Jay Blumler, Richard Collins, John Comer, 
Rachael Craufurd-Smith, Mike Feintuck, Tom Gibbons, John Hill, Trine Syvertsen, Damian Tambini and 
Charlotte Villiers. The usual disclaimer applies. 
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In this article we shall bring out the implications of this tension in relation to 
public service broadcasting and the BBC’s fair trading obligations, and in doing so 
we attempt to provide a renewed normative definition of public service 
broadcasting (PSB). NI At the outset, our working definition of PSB is 
the content of which is not shaped simply by market signals from advertisers or (in 
subscription services) from viewers, but by an appeal to principles of citizenship, 
universality and quality, concepts that we will develop in detail below.? We 
confine our discussion to the BBC; this is not to suggest that the Corporation is, or 
should be, the only purveyor of PSB, but rather to claim that the problems are 
particularly acute in view of the expectations it carries and the defects in its 
structure of governance. 

At first sight it might appear that the forces of commercialisation are leading to 
the rout of broadcasting as culture or public service. The profusion of new services 
made possible by digitalisation would appear to remove earlier justifications for 
PSB based on spectrum shortage, and the development of pay-per-view services 
(should these ever prove popular on a mass scale) will make broadcasting appear 
closer than ever before to a marketplace in which services are provided to meet the 
preferences of the sovereign consumer.? As a result, we have seen strong pressures 
exerted by private sector broadcasters to loosen the requirements on them for PSB, 
while the special position of the BBC has been increasingly questioned as 
unnecessary, elitist and anti-competitive.* 

A dominant criticism of the BBC in public and policy debate in the last decade 
bas been for lacking compliance with fair trading norms. Indeed fair trading 
arguments have become the major means by which the BBC's competitors have 
attempted to erode the legitimacy of the Corporation; while government has also 
limited the BBC's opportunities to innovate on these grounds. In responding to 
these criticisms, the BBC has been caught between a rock and a hard place. On the 
one hand, if it avoids commercial activities and runs down popular and mainstream 
programming on its channels, it can be accused of marginality and of taking the 
route of *market failure' provision, simply filling the gaps left by its commercial 
rivals. On the other hand, if the BBC does compete with commercial operators, it 
makes itself vulnerable to accusations of unfair trading and the abuse of its 
privileged position. The crescendo of criticisms of the BBC in relation to fair 
trading issues must be seen in the context of a growing crisis in the legitimacy of 
the Corporation's governance arrangements.5 Specifically, the criticism has been 
made that the governors are constitutionally ill-positioned to take the wider view 
and promote the interests of the broadcasting sector as a whole, and thus of this 
important sector of the British economy. Dissatisfaction with the regulation of 





1 The basis of the article is collaborative and mterdisciphnary. It combines comparative research on the 
regulatory bases and constitutional status of public service broadcasting (Prosser) with the results of a 
two-year ethnographic study inside the BBC carried out in the late 1990s which is set within an 
ongoing analysis of the wider broadcasting environment (Born). 

2 For earlier discussion of citizenship and PSB see M Feintuck, Media Regulation, Public Interest and 
the Law (Edinburgh: Edinburgh University Prees, 1999). 

3 The literature on these developments us legion; for an attempt to consider them 1n the UK context, sec 
the Select Committee on Culture, Media and Sport, The Multi-Media Revolution HC 520 (1997-98). 

4 See eg R. Cranfurd-Smith, Broadcasting Law and Fundamental Rights (Oxford: Clarendon Press, 
1997) 49-52. For some recent examples of criticism of the role of the BBC in the 

market see the Select Committee on Culture, Media and Sport, The Funding of the BBC, 
HC 25 (1999-2000), and evidence thereto. 

5 The Culture, Media and Sport Committee has been a major source of criticism; see notably The Multi- 

Media Revolution, HC 520 (1997-8), paras 141-59. 
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broadcasting in general has led government to propose major reforms in its 
Communications White Paper, with a Communications Bill in the new Parlia- 
ment.ó We shall address these proposals at the end of this paper. 

Our proposal will be that the argument that broadcasting is becoming an 
essentially commercial activity determined by consumer preferences is, even 
should it be sustainable, seriously undesirable. A key element of our case will be to 
criticise the appropriateness of the concept of consumer sovereignty to 
broadcasting. Our argument will be that the cultural and citizenship purposes 
usually taken to characterise the normative basis for PSB should be primary, and 
not subordinate to economic and commercial criteria in determining the future of 
such broadcasting. However, they have suffered from a lack of adequate legal 
definition in the UK at least, and so these 'soft' values have easily been 
subordinated to the apparently ‘hard’ values of competition law and fair trading 
obligations. As a result, there is a danger that a public service broadcaster such as 
the BBC will lose its distinctive mission. We will argue that the public interest 
served socially and culturally via our conception of PSB is more important than 
assisting the commercial interests of competitors, the latter being the inevitable 
result of the application of what is in form neutral competition law to an 
organisation with cultural obligations not applying to its competitors. 


Tensions of public service broadcasting 


Perhaps the most celebrated example of the tension between broadcasting seen as 
essentially a matter of trade and as a key element in the expression and 
preservation of international cultures was in tbe recent disputes involving tbe 
World Trade Organisation during the Uruguay Round.’ However, the position of 
the European Union has itself been torn by similar tensions between broadcasting 
as commerce and broadcasting as culture. This is itself only part of a wider tension 
about the role of competition law as applied to public services. To summarise 
briefly a complex area of law and policy, a strong theme of Community policy has 
been support for liberalisation through removing barriers to freedom of 
transmission and reception within the Union, and applying the ordinary principles 
of competition law to create and maintain open markets within which consumers 
can exercise their sovereignty. At the same time tbere has been a recognition that 
the media are not like other commercial services such as banking. They play a 
major part in creating shared frameworks of information and entertainment, and 
thus in the formation of national and regional cultures. They are perceived as 
having moral implications, are associated with concepts of public service and are 
the object of important rights set out in national and international instruments. A 
second theme of policy has thus been that broadcasting has a significant cultural 


6 A New Future for Communications, ian ie niceties ca ee Ny oe 
7 See M.E. Footer and C. Beat Graber, "Trade Liberalization and Cultural Policy’ (2000) J of Economic 
Law 115, and P. Schlesinger, ‘From Cultural Defence to Political Culture: Media, Politics sand 
Collective Identity in the European Union’ le po ae 
8 For discussion see T. Prosser, ‘Public Service Law: Privatization’s Unexpected Offspring’ 63 Law 
and Contemporary Problems (2000) 63; for a statement of the Commission's views before the 


Purpose: A European Approach’ in A. Graham et al, Public Purposes in Broadcasting (Luton: 
University of Luton Press, 1999) 99-111. 
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dimension which has underlain the assumption that one goal of the Community 
should be to protect European (especially French) culture and language against the 
all-conquering US cultural world, for example in the WTO negotiations mentioned 
above. Its most important legislative expression has been in the provisions of the 
Television Without Frontiers Directive requiring, in a weak form, quotas for 
European works.’ 

The issue arose in the Eurovision case before the Court of First Instance.!° The 
Commission had granted the European Broadcasting Union (EBU), comprising 
European public service broadcasters, exemption from the application of Article 81 
of the Treaty to its operation of the Eurovision system for the joint buying of 
television rights to sports events. Membership was only open to 
providing a service of national character, producing a substantial proportion of 
their own programmes and being required to provide balanced programming 
catering for minority interests and covering all or most of the population of their 
states. The exemption was successfully challenged by excluded broadcasters in the 
Court of First Instance. Amongst several grounds for the decision was the finding 
that the Commission was under a duty to examine whether the EBU’s membership 
rules were objective and sufficiently determinate to enable them to be applied 
uniformly and in a non-discriminatory manner. The Commission had failed to do 
so, and according to the Court the content of the conditions, in the absence of 
further specification, could not be applied in a uniform and non-discriminatory 
way.!! Nor had there been an adequate explanation of why these obligations made 
exclusive purchasing indispensable, and so the EBU could not benefit from an 
exemption from the general competition rules under Article 81(3) of the Treaty. 

The appeal in this case to the European Court of Justice has been abandoned as 
the Commission agreed to grant a new exemption after the EBU had agreed new 
sublicensing rules.!? However, the message is clear from the decision of the Court. 
If PSB is to form a ground for an exception to be made to the general rules relating 
to competition, there must be a clearly defined conception of such broadcasting. 
Otherwise, the apparently concrete and well-defined concepts of competition law 
will prevail. Steps have been taken since to provide further protection for PSB 
through the protocol on PSB adopted as part of the Amsterdam Treaty 
amendments. This states 


[t]he provisions of this Treaty ... shall be without prejudice to the competence of Member 
States to provide for the funding of public service broadcasting insofar as such funding is 
granted to broadcasting organisations for the fulfilment of the public service remit as 
conferred, defined and organised by each Member State, and insofar as such funding does 
not affect trading conditions and competition in the Community to an extent which would be 
contrary to the common interest, while the realisation of the remit of that public service shall 
be taken into account. 


9 Directive 89/552/EEC of 3 October 1989, OJ 1989 L 298/23, arts 4-6 and see D. Goldberg, T. Prosser 
and S. Verhulst, EC Media Law and Policy (London: Longman, 1998) 61-3. 

10 Métropole Télévision SA and others v EC Commission, [1996] 5 CMLR 386, joined cases T-528/93, 
T-542/93, T-543/92 and T-546/93. For discussion see R. Craufurd-Smith, ‘Getting the Measure of 
Public Services: Community Competition Rules and Public Service Broadcasting’ (1997-98) IIT 
Yearbook of Media and Entertainment Law 147, 151—66. 

11 At para 97. 

12 See Commussion Decision of 10 May 2000 OJ L 151/18, 24 6.2000 and A. Font Galarza, "The 
Commission's Assesament of the Eurovision System Pursuant to Article 81 EC’ ane ecb 
Competition Policy Newsletter 28, available at «http //europa.eu int/comm/competition/publicati. 


cpn/cpn2000 2.pdf». 
13 European Union, Treaty of Amsterdam, Protocol on the System of Public Broadcasting in the Member 
States (1997). 
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Apart from reflecting the French-led cultural concern, this amendment was also 
inspired by pressure from the European Parliament for stronger recognition of the 
importance of PSB within the European Union.!4 However, it is of course far from 
precise and, as is the way of such international agreements, merely sends the 
problem one step further for resolution by member states or by the Court. 

A particularly important decision was made by the Commission applying the 
protocol in rejecting a complaint by BSkyB against the UK Government and the 
BBC relating to the launch of BBC News 24 as a public service funded by the 
licence fee in competition with Sky News.!5 The Commission, whilst appearing to 
regret the lack of a clear definition of PSB in UK law, stressed that there was 
considerable discretion for member states to define the public service remit, the 
role of the Commission being only to ensure that this discretion was not abused; ‘it 
is not for the Commission to pronounce on the concept used in national legislation 
to define the provision of such services, nor to discuss the concepts of ... public 
service ... as defined in the Charter’.!° The decision was also based on the fact that 
the new service was free of advertising and so clearly different from services 
provided by private operators. Nevertheless, the point is again that a clearer 
definition of PSB is important to protect the ability of member states to ensure that 
such broadcasting is provided. As we shall now describe, this is currently lacking 
in the UK. 


Public service broadcasting and UK law 


The tension between broadcasting as culture and as commerce also exists in the 
UK. It is reinforced by the currently unsatisfactory legal framework for PSB, 
unsatisfactory both in terms of its content and its legal status.!7 The BBC stands 
outside most legal structures for broadcasting regulation in the UK. It was 
founded not by statute but by a Royal Charter as a Corporation of twelve 
governors appointed by the Queen in Council for a period of five years. The 
governors are trustees for the public interest through ensuring that the terms of 
the Charter and other obligations are fulfilled whilst the management of the 
Corporation is in principle left to the Director General and Board of. 
Management.!® This has given rise to a number of problems, for example how 
a largely non-representative Board appointed by government can effectively 
represent any definable public interest apart from that of the government of the 
day, and the uncertain division of responsibilities between governors and 
managers. This structure contrasts with the need to separate operational and 
regulatory functions, a key theme in European Union liberalisation policies in 
other areas such as telecommunications. 


14 See notably the "Tongue Report’ appended to the European Parliament Resolution on the Role of 
Pros ral clr) E 19 September 1996, A4-0243/96 and also 
Communication from the Commission: Principles and Guidelines for the Commmnity’s Audiovisual 
Policy in the Digital Age, COM 657 (1999) 12-13. 

15 Commission decision of 29.9.1999 in case NN 88/98, BBC News 24, Pid cedi Seo also R. 
Craufurd-Smuth, ‘State Support for Public Service Broadcasting: The Postion Under European 
Commnnity Law’ ee re 

16 ibid para 46, cf paras 69-71 

17 For accounts of the legal structure of broadcasting in the UK see T. Gibbons, Regulating the Media 
P CAR nn aad eus dune) rep RES And. Craufurd-Smith, n 15 above, 45-7, 68— 
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The Charter requires the BBC to provide broadcasting services ‘as public 
services’ and programmes of information, education and entertainment; ancillary 
services such as licence-fee funded online services must also be provided ‘as 
public services’. As a partial response to earlier criticism the revised version of the 
BBC Agreement with the Secretary of State issued in 1996 requires the 
Corporation to observe requirements closer to those applied by statute to private 
broadcasters.!9 The Corporation 

undertakes to provide and keep under review the Home Services with a view to the 

maintenance of high general standards in all respects (and in particular in respect of their 

content, quality and editorial integrity) and to their offering a wide range of subject matter 

(having regard both to the programmes as a whole and also to the days of the week on 

which, and the times of the day at which, the programmes are shown) mecting the needs and 

interests of audiences ... 


Other requirements are that programmes 'are provided as a public service for 
disseminating information, education and entertainment' and that they 'stimulate, 
support and reflect, in drama, comedy, music and the visual and performing arts, 
the diversity of cultural activity in the United Kingdom’.?! The requirement of a 
wide range of subject matter is re-emphasised later in the agreement in the context 
of programme standards, and due accuracy and impartiality are required in relation 
to controversial subjects, as well as the customary prohibition on offending good 
taste and decency.~ The requirements in the agreement are backed by producers’ 
guidelines published by the BBC; bowever these deal with the content of 
individual programmes rather than the overall balance of services. External 
accountability is now enforced through multiple routes, including reports on 
progress against promises made by the governors and extensive audit requirements, 
which will be further described in our discussion of the fair trading rules. 

There is considerable doubt as to whether the content of the 1996 Agreement 
represents an adequate conception of PSB, and of the BBC's role, in modern 
conditions.?^ A further problem is that, due to the peculiar legal device of using an 
agreement rather than statute, there has been legal doubt about the enforceability of 
the undertakings on the part of anyone other than the government and the 
availability of judicial review.?5 The strengthening of the agreement from 1996 and 
the developing doctrine of legitimate expectation make it bighly likely that the 
BBC is now subject to enforceable obligations. Nevertheless, for the Corporation 
public service is required by ‘soft’ rather than ‘hard’ law,” and, especially in the 
absence of any independent regulator, this suggests that observance of the 
requirements is a matter between the Corporation and the government rather than a 
question of citizenship rights positively conceived and owed to the viewing public. 

Both the content and form of current PSB requirements thus display the sort of 
uncertainty which we mentioned earlier in the context of European Union law. 





19 Department of National Heritage, Copy of the Agreement Dated the 25th Day of January 1996 
Between Her Majesty's Secretary of State for National Heritage and the British Broadcasting 
Corporation, Cm 3152 (1996) 

20 ibid clause 3.1. 

21 ibid clause 3.2. 

22 ibid clause 5.1. 

23 BBC, Producers’ Guidelines, available at <http://www.bbe.co.uk/nfo/editonal/prodglindex.shtmb. 

24 Seo og the Culture, Media and Sport Committee, n 4 above, para 17. 

25 See Craufurd-Smith, n 4 above, 73-78 and Houston v British Broadcasting Corporation 1995 SLT 
1305, which does not provide a definitivo answer either way. 

26 For the origins of the distinction seo K. Wellens and G. Borchard, ‘Soft Law in European Commmmnity 
Law’ (1989) 14:5 European Law Review 267. 
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This has led the Davies panel, undertaking the crucial task of examining BBC 
funding, to note that ‘we may not be able to offer a tight new definition of PSB, but 
we nevertheless each felt we knew it when we saw it’.?” Such a vague conception 
might be acceptable where there was a broad cultural consensus on the nature of 
such broadcasting, as there was, effectively, for much of the history of the BBC. 
But as we noted at the start of this article it is precisely such agreement which has 
been called into question since the later 1980s by the changing technology and 
economics of broadcasting, and by increasing commercialism and intensifying 
competition. The vagueness must itself derive in part from the lack of legal and 
constitutional status for PSB and its embodiment only in concrete institutions, 
which has both given it a practical strength and rendered it vulnerable to changing 
economic and political forces. In this context, we show later that the pressures of 
political criticism since the 1980s combined with the lack of legal protection for 
PSB’s social and cultural purposes has had deleterious effects within the BBC, 
eroding the BBC’s ability to fulfil those purposes. It has encouraged the dominance 
of ‘hard’ managerial techniques within the Corporation which undermine the 
realisation of its cultural aims by eroding the well-being and autonomy of its 
production cultures. 

In other European nations the concept of public service, especially that of PSB, 
has entered fully into constitutional culture and expectations. In Germany and Italy 
decisions of constitutional courts have played a fundamental role in defining the 
requirements for such broadcasting, and in France, as well as the Conseil 
Constitutionnel having had a role in relation to broadcasting, the concept of public 
service is a basic component of administrative law.28 As one of the leading writers 
has summed up the position: 

(t]he primary achievement of constitutional courts throughout Europe has been to give a 

clear signal that the audiovisual media should not be treated as just another commodity: 

radio and television have become central mechanisms through which we gain an under- 
standing of ourselves and others .. , State regulation to ensure the provision of reliable and 
diverse audiovisual services is considered to be legitimate, even essential.29 


This has meant that the meaning of public service has entered into constitutional 
discourse.» Jt does not mean, of course, that there is a core and universally agreed 
conception of public service; this continues to be the subject of heated debate, like 
many other constitutional concepts. It does mean, however, that there is a 
definitive source of principle to which appeal can be made in the search for the 
meaning of the concept, and one that stands above everyday politics. 

By contrast, in the UK the key characteristic has been the constitutional and 
judicial exclusion of the audio-visual field.?! Despite this the BBC has been the 
leading European model of PSB, but this has been due to institutional and cultural 
historical supports which are now threatened by economic, technological and 
cultural changes. This exclusion has meant that there is neither a source of 
constitutional principle nor resort to judicial decisions to resolve the problems of 
the meaning of public service in the face of the BBC's increasing vulnerability. As 
a result the problem of definition faced by the Davies panel and referred to above is 


27 pud pact e iso decir dirus E E ULM ULM 
Review Panel, Chairman Gavyn Davies (1999) 10 (hereafter ‘Davies report’). 

28 Seo Cranfurd Smith n 4 above, and E. Barendt, Broadcasting Law and Fundamanual Rights (Oxford. 
Clarendon, 1995). For the potential role of public service law see Prosser, n 8 above. 

29 Cranford-Smith, ibid 241-242. 

30 See Gibbons, n 17 above, 61. 

31 Cranford-Smmth, n 4 above, 68. 
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insoluble except at the level of examining concrete definitions of each aspect of 
public service contained in particular legal and organisational norms or particular 
services. Yet as we have seen such norms are historically changing, fragmentary 
and of uncertain legal status. If the constitutional base for PSB and an associated 
legal culture are lacking in the UK, there are also problems within the culture of 
broadcasting itself, as we show later for the BBC. 

Despite this uncertainty and lack of precision about the meaning of PSB, this 
does not mean that the concept is ripe for jettisoning. The Communications 
White Paper stresses the critical future role of PSB: '[p]ublic service 
broadcasting will continue to have a key role to play in the digital future, 
potentially an even more important role than it has now’. It emphasises also the 
democratic, educational and cultural significance of PSB.9? Nevertheless, the 
White Paper still lacks an adequate definition and, as we shall describe later, the 
proposed governance and regulatory arrangements do not amount to an adequate 
basis for the successful protection of the values which the government professes. 
Before suggesting ways in which it may be possible to develop a more 
satisfactory concept of PSB, we shall discuss broadcasting as commerce and the 
BBC fair trading obligations. The latter are little discussed in the White Paper 
but are of fundamental importance in shaping the culture of PSB through 
imposing a model of broadcasting based on the competition law principles 
which apply to markets for ordinary commodities.?? 


The BBC and fair trading 


As in European law, it is recognised in principle that PSB may require exemptions 
from ordinary competition law. Thus tbe Competition Act 1998, whilst containing 
no explicit exclusion for the BBC, does include a provision echoing Article 86(2) 
of the EC Treaty by limiting the application of the prohibitions contained in the 
Act to services of general economic interest where they would obstruct the 
performance of the particular tasks assigned to an undertaking.?^ This provision 
has not been used, and otherwise, the commercial activities of the BBC are subject 
to ordinary competition law, domestic and European. More important is the body 
of internal rules regarding fair trading from the BBC, which go much further than 
the requirements of ordinary competition law, being required because of the 
special position of the Corporation as publicly funded.?5 Their essential purpose is 
two-fold: to ensure that commercial activities do not conflict with the values of 
public service, and to ensure that there is no use of public funds to support 
commercial activities resulting in unfair competition. As such the two purposes are 
radically different. The first seeks to protect the principle of PSB through ensuring 
that, for example, the public service ‘brand’ is not sullied by inappropriate 
commercial content, and that funds to support public service are not put at risk by 
ill-judged commercial ventures. The second is essentially to protect the BBC's 
competitors from what is perceived as unfair competition. 





32 White Paper, paras 5.1, 5.3.6, 5.3.8-9, 5.3.1112 

33 Cf White Paper peras 2.8.1, 5.8.7. 

34 Sched 3, para 4. The wording is not identical, however, to that ın Article 86(2) which may create 
future uncertainties. 


35 For an excellent summary see D. Currie and M. Siner, The BBC: Balancing Pubhe and Commercial 
Purpose’ in Graham et al, n 8 above, 73-97. 
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The Agreement with the Secretary of State requires the annual reporting of 
compliance with fair trading requirements including the arrangements for avoiding 
cross-subsidies between public service and commercial services. However, the 
detail is to be found in the BBC's Commercial Policy Guidelines.?/ The guidelines 
prescribe what are appropriate commercial activities and lay down more details on 
fair trading, for example stating that there should be clear separation between 
publicly-funded and commercial activities in terms of their operation and 
accounting, that BBC commercial subsidiaries or operations must pay fair charges 
for any goods or services received from the BBC, that prices charged by BBC 
commercial activities to their customers should be a fair reflection of costs 
incurred and market practice, and that no public funds must be put at risk by 
commercial activities, for example as start-up capital or to cover initial operating 
losses of commercial ventures. Implementation is monitored by a standing 
committee of the Board of Governors, the Fair Trading Compliance Committee, 
and there is annual external audit by private accountants, currently KPMG. In 
addition, new commercial activities are subject to specific ministerial approval, 
and, as we shall see in a moment, the grounds on which approval will be given 
have recently been codified. 

The bulk of the BBC's commercial activities are undertaken through BBC 
Worldwide, a wholly-owned subsidiary which exploits the secondary commercial 
value of rights and has established jointly-owned channels and joint ventures to 
develop global channels. BBC Resources, another wholly-owned subsidiary 
supplying facilities and allied services, is also allowed to trade externally. BBC 
public service directorates must deal with them at arm's length. Overall a 
substantial increase in commercial business is expected; BBC Worldwide aims to 
quadruple its returns by 2006.38 

The Davies Panel was critical of these arrangements. It noted considerable 
concern from rival broadcasters that the procedures for introducing clear separation 
and transparency between the BBC's public and commercial activities were 
inadequate, and that commercial activities were unfairly subsidised from the 
licence fee. The Secretary of State required that independent scrutinies be 
undertaken of the BBC’s fair trading policies and its financial reporting, and that in 
future fair trading and financial audits would be carried out by different auditors. 
Independent consultants would be required to carry out periodic review of the 
systems and controls.” In February 2001 Richard Whish, the eminent competition 
lawyer, was asked to undertake a review of fair trading policies, finding that they 
compare favourably with those of other undertakings. Further competition-based 
reviews were also established by the Minister into BBC Online, its internet 
operation, and BBC News 24, the rolling news operation. 

The Secretary of State also issued new, highly restrictive tests for the provision 
of new public services by the BBC. Apart from requiring consultation with the 
public, the broadcasting industry, regulators and consumer groups before new 
services are launched, the Secretary of State will ask whether 'the value to the 





36 See n 19 above, clanse 4(4)f. 
37 BBC, Commercial Policy Guidelines, (revised 1999), available at «www.bbc.co.nk/info/commezcial/ 
index ahtmb 


38 Davies report, n 27 above, 95. 

39 Davies report, n 27 above, 96-109, 147. 

40 Secretary of State for Culture, Media and Sport, HC Deb col 1239 21 February 2000, and sec 
Department for Culture, Media and Sport, The Funding of the BBC: Government Response to the 
Third Report from the Culture, Media and Sport Committee, Session 19992000, Cm 4674 (2000). 
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public of the service is proportionate to the likely impact on the market’ including 
examining its impact on existing and future commercial services.4! These 
procedures were used for the review of proposals for four new digital television 
and five new national digital radio services during 2001.42 

This flurry of investigations into the BBC’s fair trading rules and new services 
might appear unobjectionable; after all, one of the expressed objectives of the fair 
trading rules is to protect the values of public service. However, the fair trading 
rules and criteria for the approval of new services are relatively well-defined and 
measurable compared to the norms of PSB, are backed up by ‘hard’ competition 
law and the enforcement arrangements described earlier, and have strong 
ministerial support. The danger is that as a result the values of PSB become 
subordinated to the creation of an apparently ‘level playing field’ with commercial 
competitors, to the disadvantage of the distinct public service missions of the BBC 
which its competitors do not share. Moreover, in the BBC’s internal culture the fair 
trading norms appear to have prevailed over and eroded the ‘soft’ PSB norms 
which they are in part designed to support, as we shall describe in the following 
section. 


Inside the BBC: the subordination of creativity 


Perhaps the gravest effects of the state of affairs outlined, in particular the 
constitutional and definitional uncertainties surrounding British PSB, are shown by 
the internal state of the BBC in recent years, the last years of the stewardship of the 
former Director General, Lord Birt.43 In this section we discuss briefly the 
character of the BBC’s internal culture, and the state of its fair trading 
arrangements and governance. Thus far we have proceeded on the assumption 
that there still exist British organisations dedicated to and effectively providing 
PSB in different guises. Here we show that the changes in the broadcasting sector 
in the last two decades have bequeathed a complex sociological reality, and that 
the state of the BBC gives cause for concern. However, we suggest that there 
remain sufficient foundations for its central purposes where it matters most — in the 
culture of programme-making — and thus, given necessary policy reforms, for the 
revivification of its public service orientation.“ 

With the growth of cable and satellite television in the UK from the later 1980s, 
competition and commercialism greatly intensified in British broadcasting. Since 
the legitimacy of the BBC licence fee depends partly on the BBC’s popularity, 
pressure on the BBC to compete on ratings grew, and BBC1 was faring poorly by 
comparison with ITV. In response the BBC focused on two challenges. It improved 
popular output, fuelling competition between BBC1 and ITV, BBC2 and Channel 
4 and resulting by the mid 1990s in a near-parity of audience share. It also 





41 Department for Culture, Media and Sport, BBC Public Services: Approvals (2000). The requirements 
were revised in January 2001. 

42 At the time of writing, the result of the ministerial review of the BBC's proposed new digital services 
is not known. 

43 Despite clams for major reforms by the management regime of the new Director General, Greg Dyke, 
the BBC is in a transitional penod and it is unclear as yet to what extent the underlying changes of the 
Birt period have been reversed. 

44 The basis of this analysis is Born's ethnographic and contextual research. G. Bom, Redefining Public 
Service Broadcasting: An Ethnography of the BBC (unpubl 1999), report submitted to the BBC, the 
Department of Culture, Media and Sport and the Downing Street Policy Unit. 
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developed managerial policies aimed at assuaging political criticism. By the late 
1990s, three prospective technological shifts promised radical change in the 
broadcasting sector: the advent of multichannel television, digitalisation, and 
digital convergence between broadcasting, the internet and telecommunications. 
While these technological shifts appear inevitable and imminent, they are highly 
uncertain. In the context of these multiple changes, the BBC’s senior management 
has been under pressure to redefine the role and purposes of the BBC. 

Yet for all these pressures, during the late Birt years there was a lack of sustained 
response among senior Management and the governors to the need to redefine the 
cultural dimensions of the BBC’s public service ethos for contemporary 
conditions. New services were initiated to meet putative new markets, for example 
in pay television and, with striking success, the internet; and there has been a new 
stress on the democratic potential of consulting audiences through audience 
research in order to achieve a popular and diverse range of provision. But beyond 
these, and despite high-profile statements by senior management, inside the 
Corporation the search for a redefinition of the public service ethos had the air of 
an incomplete, ineffectual and semi-conscious process. By contrast, management 
has been preoccupied with responding to political and economic pressures through 
a series of other managerial initiatives, in particular marketisation, efficiency and 
competition policies, and auditing and accountability processes. These have been 
the dominant concerns of senior management in both its internal and external 
communications and actions. While BBC senior management’s adoption of the 
central techniques and tenets of neo-liberal governance reflects the pressures on the 
Corporation during the Thatcher governments and responded to the need to fend 
off governmental hostility and the threat of privatisation, yet the techniques have 
outlived that period. Indeed, the Labour administration evidences a renewed 
concern with the same issues. Recently, under the new Director General, Greg 
Dyke, there have been two initiatives that suggest the beginnings of a genuine 
reflection by senior management on the BBC’s public service ethos for the digital 
age. The first is Dyke’s emphasis on a greatly expanded educational role for the 
BBC across all its platforms;‘> and the second, the plan first floated in a speech by 
the BBC’s Director of Television for a shift, in multichannel conditions, from 
universal to more generic channels.‘6 We return to discuss this later. 

The value vacuum of the Birt period — in which senior management largely 
failed to redefine the public service remit culturally and socially, except in the 
displaced terms of efficiency and markets, accountability and auditing — in 
conjunction with growing commercialism and competition in the industry had 
extremely serious consequences. Enormous effort and expenditure went into the 
tasks of installing quasi-market processes both within the BBC (in the policy of 
Producer Choice) and between the BBC and the independent production sector, as 
well as auditing and new accountancy systems, broadcast analysis and audience 
research sections. For each development, new bureaucracies grew to manage them. 
Restructuring occurred to make the BBC's various parts transact in apparently 
more rational and efficient, market-based ways. This in turn led to increased 
centralisation of decision-making in the planning and commissioning of 


45 Greg Dyke, 1999 Spectator Lecture, 18 November 1999. The BBC launched a public consultation 
process on a range of new educational services in September 2000. 
46 Mark Thompson, 'Zapped: Why public service TV has to change' speech to the Banff Television 


plans were proposed in Dyke's McTaggart Lecture, Edinburgh International Television Festival, 25 
Angust 2000, available at «www.bbc.co.nkAnfo/news/news264 htm». 
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programmes, as well as centralisation and reduced diversity in production and 
editorial cultures.“ The combined effect of these changes has been to undermine 
the creative autonomy, the confidence and animation of the BBC’s production 
base. Production departments differ in their ability to withstand these conditions; 
but overall, they have been placed in a relatively powerless position of supplying 
programming to templates issued from the centre, rather than having some 
autonomy in the initiation and development of ideas, and of tutelage to an 
excessive and disciplinary managerialism. 

The voracious competition unleashed throughout the broadcasting sector from 
the early 1990s had powerful effects. It led to a massive inflation in the value of 
sports and talent rights, making costs rise sharply in entertainment and sports 
broadcasting.“8 It caused a pronounced trend towards populist and generic 
programming in many genres, including documentary, news and current affairs, 
drama and leisure, and a crowding of suppliers in the centre-ground of 
programming,* including, in some of its output, the BBC. It is essential to realise 
that, in moving in this populist direction, the BBC was acting in imitation of its 
main competitors, who were locked into mutual imitation, and this because of the 
conditioning of audience tastes by prevailing fare and the BBC's problem of 
maintaining its popularity and legitimacy. The BBC, in this sense, cannot buck 
prevailing popular trends, unless it has sufficient market power to exert 
considerable influence rather than simply to compete as one among many similar 
suppliers. 

At the same time, within the BBC, tbe stoking of market-like processes and of 
internal and external competition has generated a pronounced entrepreneurialism 
within production departments, which must now compete to sell ideas and 

programming to BBC channel commissioners in order to justify overheads and 
staffing. To ensure continuity of staffing and resources, the pressure to offer certain 
hits and populist fare is great. Moreover, as prestige, promotion and higher 
earnings become linked to ‘performance’ and the delivery of ratings, 
entrepreneurialism has become a value in itself among BBC programme-makers, 
tending to drive out less fashionable commitments to risk-taking, innovation, 
experimentation and minority programming. While these pressures naturally 
operate in commercial broadcasting, the result of the Birt period was to bring 
similar pressures to bear within the BBC and intensify the BBC's tendency, in 
some of its operations, to mimic the commercial sector. The effect has been to 
encourage unproductive self-competition between rival BBC departments, and 
with the BBC also heading in this direction, to exacerbate even further the 
imitative populism sweeping across British broadcasting as a whole. 

Yet for all this, the anticipated reconception of public service values for 
contemporary conditions within the BBC does exist on the ground, inside 
production departments among some programme executives and producers. It 





47 For the development of an internal market in the BBC see S. Deakin and S. Pratten, ‘Reinventing the 
Market? and Regulatory Change in Broedcasting' (1999) 26 Journal of Law and Society 
323; V. Wegg Prosser, BBC Producer Choice and the Management of Organisational Change, PhD 
thesis, Management Studies, Brunel University (1998). 

48 On the market for sports rights and its wider effecti, see D. Booth and G. Doyle, ‘UK television 
warns up for the biggest game yet: pay-per-view’ (1997) 19 Media, Culture and Society 2; and C. 


Communications: Revolution and Reform (London: Institute for Public Policy Research, 2001) 31. 
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takes the form of spaces of reflection and practice in these departments regarding 
the character, the ethics and aesthetics, of different genres and areas of pro- 
gramming. In each programme sector a culture of attempted quality, innovation 
and diversity of provision, and a genuine and collective reflection on these issues, 
forms some part of the whole — even if they meet with variable success, or have 
but a small role within that sector. Among some creative and production staff 
there thus remains a vital commitment, lived out in everyday practice, to certain 
core values in a direct line of descent from Reith: values of serving and 
stimulating the audience, justifying the licence fee, and quality and integrity of 
output. These values inform production practices and are integrated with 
reflections on the ongoing evolution of programme genres and the advent of 
new services. It is, then, in producers’ ethical and practical reflections on, and 
invention in relation to, the changing cultural purposes of the BBC that the 
clearest expressions exist within the Corporation of a reconception of its public 
service ethos. This is a hopeful finding, for it is in the cultures of production and 
in the resulting output and services that any redefinition of public service values 
must finally impact and be judged. 

When we examine the implementation of fair trading rules inside the BBC, a 
striking inversion of values is evident, echoing the wider legal and political arena. 
Rather than fair trading issues being subordinate to the task of expediting the 
BBC’s cultural aims, in recent years they have often taken precedence under the 
external threat of accusations of unfair trading. As we have seen, the BBC’s 
internal rules necessitate a set of complex arrangements for market testing, ‘brand’ 
and quality protection, and the separation of public and commercial parts, 
including arm’s-length dealings between public service sectors, for example the 
production departments, and the commercial arm, BBC Worldwide. While we will 
argue below that certain of the fair trading rules are necessary, the current 
arrangements are over complex and in some respects unconvincing. They focus 
defensively on ensuring that potential criticisms of unfair trading will have little 
leverage. But in doing so, major structural problems that impact on the BBC's 
capacity to develop quality cultural products can be sidelined. 

To exemplify, consider problems that arose following Birt's 1996 restructuring 
between BBC Production, the division containing all the production departments, 
BBC Broadcast, the division containing the channels, and BBC Worldwide. In 
combination with the fair trading rules, the restructuring greatly disempowered 
BBC Production vis-à-vis BBC Broadcast and BBC Worldwide in several ways. It 
forced BBC Production to compete with independent production companies to sell 
programming to BBC Broadcast Yet this was a markedly unequal market: 
independents were free to sell programmes to any broadcaster, but for BBC 
Production, BBC Broadcast was a monopoly buyer. This enabled Broadcast to 
offer Production budgets for expensive commissions that were lower than their 
actual cost to Production, forcing Production to seek co-financing or co-production 
funds to make up budget shortfalls. This in turn caused Production departments to 
engage in unofficial entrepreneurial activities, against the BBC's official 
commercial policy, and to develop programming ideas to attract international 
commercial co-producers as well as national public service channels, inevitably 
diluting their commitment to risky or innovative projects as well as those oriented 
solely to national or minority audiences. Thus steps taken ostensibly to create a 
level playing field between independent producers and BBC Production had the 
effect both of radically disadvantaging Production and of undermining its public 
service purposes. 
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A further problem follows. It is the practical impossibility of effecting total 
separation between publicly funded and commercial activities in central areas of 
BBC operations, namely programme development and programme-making. 
Observation of the early discussions of programme ideas being developed both 
for national public service channels and with an eye to potential co-production — 
increasingly the norm for higher-cost genres — shows that there is little separation 
at this crucial planning stage. Both markets have to be taken simultaneously into 
account, and a symbiotic fit or compromise found, usually to the detriment of the 
more ‘autonomous’ potential of the national free-to-air channels. This does not 
necessarily mean that programming developed under these conditions will not be 
of high quality; but it will bear the marks of its ‘two masters’ and is likely to be 
developed according to the templates dictated by co-production partners. Later we 
will argue that, whatever the practical viability, in the larger normative scheme 
there is little justification or necessity for this separation in relation to the BBC’s 
main public service activities, those that produce what we will identify as its 
essential public service goods.™ If the lack of total separation is a reality which 
increasingly underwrites the BBC’s public service productions by ensuring 
necessary commercial income, rather than fair-trading issues prevailing, the 
primary concern should be to ascertain whether high-quality output is being 
supported or eroded through such pervasive commercial influence ~ something that 
is far from predictable. The key issue, then, is how best to organise internal 
transactions so as to maximise incentives and income flows back to BBC 
Production, the effect being to free Production from dependence on BBC 
Broadcast and thus enhance autonomy and boost risk-taking and innovation in 
programme-making, as opposed to current pressures to offer imitative pro- 

ing so as to secure safe commissions. From this perspective fair-trading 
rules and internal market arrangements should be subordinate to the BBC’s cultural 
purposes as embodied by the creative potential of BBC Production. 


Towards a redefinition of public service broadcasting 


In light of the preceding discussion of the danger that public service norms can in 
practice be subordinated to fair trading and market processes, we turn now to the 
necessity of developing effective principles for PSB. A survey?! of recent 


50 Currie and Siner, n 35 above, 87, stress the problem of seperation in their discussion of arm’s-length 
trading relationships, noting that ‘where commercial and public service activities co-exist in the same 
directorate, as in BBC News, it 1s not easy to allocate costs precisely between the two’, and that there 
can be a ‘high degree of arbitrariness in the allocation of costs to products produced jointly’. While 
cautioning that ‘inefficiencies could arise’ from excesarvely zealous monitoring of such problematic 
boundaries, they nonetheless continue to write as though effective boundaries exist. 

51 M. Raboy, ‘Introduction: public service broadcasting in the context of globalization’ in M. Raboy (ed), 
Public Broadcasting for the 21" Century (Luton: Jobn Libbey Media, 1997); Broadcasting Research 
Unt, The Public Service Idea in British Broadcastmg: Mam Principles (London: BRU, 1985/1988); S. 
Barnett and D. Docherty, *Punty or pragmatism? Principles of public service broadcasting’ in J. Blumler 
and T. Nossiter (eds), Broadcasting Finance in Transition (New York: Oxford University Press, 1991); 
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Media, 1998); R. Collins, ‘Public service broadcasting: an agenda for reform’ (1998) 26 Intermedia 1; V. 
Porter, "Public service broadcasting and the new global information order’ (1999) 27 Intermedia 4, 
McKinsey and Co, Public Service Broadcasters Around the World (May 1999); Independent Televinon 
Commission, ITC Consultation on Public Service Broadcasting (London: ITC, 2000). 
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sociological and policy studies reveals an overlapping consensus on certain core - 

normative criteria for PSB.? The criteria can be distilled into three central 

principles, of which the second and third can largely be derived from the first in 

which they find their ultimate justification: 

8) Citizenship: enhancing, developing and serving social, political and cultural 
citize 

b) Universality, and 

C) Quality of services and of output. 


Our argument will be that these three principles can provide the basis for new 
public service requirements in law. In themselves the principles sound almost 
banal; all three have long been accepted as key elements in any definition of PSB, 
although they have often been imperfectly realised in practice. We propose in 
what follows that substance can be given to the principles which is far from banal, 
and which provides normative foundations for a distinctive contemporary role for 
PSB. 


a) The citizenship principle 

Three broad changes in recent democratic theory are relevant to our purposes. The 
first is a renewed stress on citizenship, the driving motive for which is a concern to 
transcend the individualistic and rationalistic presuppositions of liberal democratic 
theory. As one writer puts it, ‘The notions of citizenship and community have 
been stripped of much of their content by liberal individualism'. The challenge for 
democratic theory is this: ‘How can the maximum of pluralism be defended — in 
order to respect the rights of the widest possible groups — without destroying the 
very framework of the political community as constituted by the institutions and 
practices that construe modern democracy and define our identities as citizens? 53 
The criticism made earlier in this article of the conceptual reduction of the 
broadcast audience to an aggregate of individual consumers is clearly in tune with 
this reframing of democratic theory. In the context of contemporary multi-cultural 
societies, the citizenship perspective requires a focus equally on commonality — on 
people as participants in political, social and cultural communities — and on 
plurality — on the irreducible complexity of such societies, and the need to allow 
both the expression of different identities, and dialogue and interaction between 
them. This double function, and the need to provide a forum in which 'the 
emerging culture of multiple identities can negotiate its antagonisms',5* poses new 
challenges for public service broadcasters such as the BBC. As Raboy suggests, 
their mandate should not be to 'cater to accentuating difference, as commercial 
multichannel broadcasting has a tendency to do. Exploring new possibilities for 


52 ee 


independent 
sd inania news nnd fora for publié debate and plurality af opinion: comaitawent in, rational and 
regional production, and to local talent; a mission to complement other broadcasters to enoch the 
broadcasting ecology; affordability; and limited, if any, advertising. 
53 Both C. Mouffe, ‘Democratic politics today’ in Mouffe (ed), Dimensions of Radical Democracy: 
Pluralism, Citizenship, Community (London: Verso, 1992) 3. 
54 J. Ellis, ‘Public service broadcasting: beyond consensus’ (1994), quoted in Raboy, n 51 above, 8. 


© The Modem Law Review Limited 2001 671 


The Modern Law Review [Vol. 64 


consensus rather than imposing it’ is the new role for public service 
broadcasting.55 

The second change concerns concepts of pluralism, and here we outline three 
refinements. The first addresses whether a rights-based foundation is sufficient for 
achieving the communicative ideals of democratic pluralism. In her discussion of 
ethical conceptions of democratic communication suited to the plural social 
conditions of the present, O'Neill substitutes an ethics of obligation for one based 
on rights. She argues that '[t]oleration of expression may need only non- 
interference; toleration of communication must also sustain conditions of 
communication ... An adequate view [of communicative obligations in democratic 
societies] would have to identify practices of toleration that sustain the pre- 
suppositions of public communication, in forms from which nobody is excluded.’ 56 
O’Neill thus stresses the purposive cultivation of a diversity of voices in public 
communication, and the porcion of ‘positions and voices that are in danger of 
being silenced or marginalised’ .57 

A second, related refinement concerns what Phillips calls a ‘politics of 
presence’ as opposed to a ‘politics of ideas’ in writing of the challenge issued to 
democratic practice by social and cultural differences and specifically by 
excluded and marginalised groups. Against the view that, for example, ‘the 
interests of pensioners or the long-term unemployed can be championed by those 
who are neither retired nor out of work’, she poses the importance of ensuring 
the presence within the political process of those who are most dispossessed 
from it. ‘Political exclusion is increasingly ... viewed in terms that can be met 
only by political presence’ .*® This has important implications, by analogy, for 
the democratic institutional status of public service broadcasters such as the 
BBC, suggesting that it is not enough to represent on screen a diversity of 
viewpoints or cultures (the politics of ideas) without also attending to the need 
for greater social diversity in the population of the BBC and its programme- 
makers — in other words, in who gets to make programmes and programming 
decisions (the politics of presence).5? 

A third refinement addresses the ‘paradoxes of pluralism’, among them the 
tendency for pluralism to drift into either relativism or into monism, its 
philosophical opposite. ‘It is ... a mistake to believe that pluralism and consensus 
are antinomic concepts. What pluralism requires is the right to choose, the right to 
affirm and to affirm oneself. And this right applies to individuals and groups, as 
well as to collectivities ... when [they] engage in debate about values'.9 The 
rationale for a public service broadcaster that serves pluralism by both displaying 
plural perspectives and allowing them to be implicitly and explicitly in dialogue is 





55 Raboy, n 51 above. 

56 Both from O. O'Neill, ‘Practices of toleration’ m J. Lichtenberg (ed), Democracy and the Mass Media 
(Cambridge: Cambridge Univermty Press, 1990) 167, emphases added 

57 O’Naall, ibid 173. 

58 A. Phillips, "Dealing with difference. a politics of ideas, or a politics of presence?’ in S. Benhabib 
(ed), : 


Leading cultural change for a rich and diverse UK’, speech to the Commission for Racial Equality 
Race in the Media Awards, 7 Apnl 2000, available at <www.bbe.co uk/nfo/news/news233 .htm>; see 
also White Paper, pera 4.4 7 on the Cultural Diversity Network set up by television broadcasters in 
February 2000 ‘in response to concerns raised by the Secretary of State for Culture, Media and Sport 
and others about the adequacy of the representation of our multicultural society on and behind the 
screen’. 

60 M. Marcil-Lacoste, ‘Paradoxes of pluralism’ in Mouffe, n 53 above, 136. 
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well made here. Commonality or consensus and plurality, in other words, must be 
understood dialectically in terms both of the display of difference, and of the 
dialogue between different perspectives that may or may not achieve consensus. 
The achievement of consensus is here conceived as provisional, marking a 
departure from the Habermasian public-sphere theory based on a consensus- 
seeking discourse ethics that is often invoked in discussion of democratic functions 
of the media.®! 

The philosophies outlined here, then, suggest revised normative foundations for 
the contemporary communicative functions provided by PSB in conditions of 
social and cultural pluralism. In this view PSB has the key democratic function of 
staging for a society communicative and cultural (intersubjective) encounters 
between its plural communities and minority identities; communicative tolerance 
is central. But we would emphasise that, as well as mediating social and cultural 
differences, PSB must continue to offer, as part of the mix, *universalising' modes 
of address that invoke commonality. Three forms of such commonality can be 
discerned: standard authoritative discourses of impartiality, facticity and com- 
mentary;® rituals of social solidarity and national unity,53 including mainstream 
popular entertainment programming on national channels; and the forms of global 
identification evoked by American and other kinds of global television. And yet, 
in contemporary conditions, they must co-exist without moving to closure or the 
dominance of one discourse over others. Surveying BBC output in this light, and 
the prevalence of authoritative consensus over animating diversity, it is striking 
that the balance between these functions needs redressing. In line with the politics 
of presence, a critical factor in ensuring this redress and countering the imbalance 
wil be attention to the continued exclusion of minorities from the social 
population of the BBC, especially its higher echelons — a continuing source of 
bitter criticism.65 

A further major change in recent theories of citizenship is recognition of the 
fundamental importance of culture and identity to the concept in the present. 
Where Marshall’s influential account of citizenship traced it through three stages 
of emergence and expansion — civil citizenship in the eighteenth century, political 
citizenship in the nineteenth century, and social citizenship in tbe twentieth 
century% — we would add a fourth stage: the centrality of cultural citizenship for 
the late twentieth and twenty-first centuries.” The concept of cultural citizenship 


61 See eg N. Garnham, "Tbe media and the public sphere’ in P. Golding et al (eds), Communicating 
Politics (Leicester: Leceister University Press, 1986), J. Keane, The Media and Democracy 
(Cambridge: Polity, 1991), J. Thompson, The Media and Modernity (Cambridge: rd 1995). 

62 As in the public service tradition of news and current affairs; a seminal analysis is P. Schlesinger, 
Putting ‘Reality’ Together (London: Methnen, 1978). 

63 Asin live broadcasts of major national and mternational ‘events’ which attract massive audiences, for 
example, coverage of wars and revolutions (eg Kosovo, the fall of the Berlin Wall), of royal events 
(eg the funeral of Princess Diana) and sporting events (eg the Olympics). The classic study of these 
ritual functions of broadcasting is D Dayan and E. Katz, Media Events (London: Harvard University 
Press, 1992). 

64 On the forms of audience identification and pleasure invited by global mass media products, eliciting 
what might be termed a global cultural imaginary, see G. Born, ‘Against negation, for a politics of 
cultural production' (1993) 34 Screen 3. 

65 Exactly this criticism and this link were made by B. Bernard, Deputy Chair of the Commission for 
Racial Equality, in a speech to the BBC Governors’ Seminar, The BBC: Reflecting the Cultural 
Richness of the UK, 12 July 2000 (transcript available from the BBC). 

66 T.H. Marshall, Sociology at the Crossroads (London: Heinemann, 1963). 

67 See B. Turner, ‘Outline of a theory of citizenship’ in Mouffe, n 53 above, 37; and N Stevenson (ed), 
Culture and Citizenship (London: Sage, 2001). 
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requires clarification. A first, common usage refers to the necessary provision, in 
the age of mass mediated politics, of news and information on current events and 
politics such that there exists an informed citizenry able to engage in public debate 
concerning private and political powers, and thus fulfil its democratic 
responsibilities. This is the function to which Habermasian public-sphere theory 
points. Public service broadcasting's role in the provision of news and information, 
subject to requirements of impartiality and pluralism, is therefore central to the 
democratic process, although, as we have said, present debate might question the 
balance between impartiality and pluralism of opinion. 

A second usage introduces culture and identity into this view, arguing that the 
media play a critical role in civil society, but that the space produced by the media 
should not be conceived as an ‘informational space’ but as a ‘cultural space’ in 
which media are 'involved in the construction of common identities and 
universalistic solidarities, in multiple publics’. In this perspective broadcasting 
has an increasingly major function of mediating the identities of both individuals 
and collectivities, and so in influencing the cultural and identity frameworks of 
citizenship. Scannell takes this view summarising the historical role of the BBC as 
‘a task of democratic representation on the terrain of culture rather than politics. 
The task was to create a common culture that speaks to the whole society and can 
be shared by people of widely different backgrounds, with different tastes and 
interests'.$? This is no doubt an overly sanguine portrayal given that, as Scannell 
himself shows, throughout its history the BBC has harboured powerful elitist and 
centralist tendencies. More generally, as Stuart Hall has argued, '[a]ll communities 
are symbolic communities, all communities are imagined’. Discussing the 
imperative of pluralising citizenship in contemporary Britain, he continues: 

Broadcasting now has a major role ...to play in ... ‘re-imagining ... the nation’: not by 

seeking to reimpose a unity and homogeneity which has long since departed, but by 

becoming the ... ‘theatre’, in which [Britain's] cultural diversity is produced, displayed and 
represented .. . This . . remains broadcasting's key ‘public cultural’ role — and one which 
cannot be sustained unless there is a public service idea and a system shaped in part by 
public service objectives to sustain it. 
A third cultural dimension of mediated citizenship stems from a critique of the 
excessively cognitivist and rationalistic presuppositions of earlier public-sphere 
theory which focused on the informational and educational contributions of media. 
Instead, recent writers have augmented the theory by reference to the imaginative, 
expressive and affective dimensions of broadcasting, dimensions with major 
implications for the character of public knowledge and for the formation of 
identities.7? The important recognition here is the necessity, in understanding how 
broadcasting mediates public knowledge, of attending to the intense symbiosis 
between the public and the popular, reflection and pleasure. This, in turn, enables a 
recognition of the critical role of high-quality drama and entertainment in providing 


68 J. Alexander and R. Jacobs, ‘Mass communication, ritual and civil society’ in T. Liebes and J. Curran 
(eds), Media, Ritual and Identity (London: Routledge, 1998) 23. 

69 P. Scannell, ‘Britain: public service broadcasting, from national culture to multiculturalism’ in Raboy, 
n 51 above, 26 

70 S. Hall, "Which public, whose service?’ m W. Stevenson (ed), All Our Futures: The Changing Role 
and Purpose of the BBC (London: British Film Institute, 1993) 36, citing B. Anderson, Imagined 
Communities (London: Verso, 1983) 15. 

71 Hall, ibid 36-37. 

72 P. Dahlgren, Television and the Public Sphere (London: Sage, 1995); J. Hermes, ‘Gender and media 
studies’ in J. Comer et al (eds), International Media Research: A Critical Survey (London: Routledge, 
1997). 
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a framework for collective imagination and expressive enjoyment for society and 
its component collectivities. In this light, the staging of communicative dialogues 
between diverse groups that is central to PSB’s democratic role must take the form 
not just of exchanges of information or opinion, but exchanges involving imagina- 
tive cultural forms — the kinds of narratives, myths, parodies and self-reflections 
contained in comedy, drama and documentary. At the same time, to enhance social 
integration and boost its popularity and legitimacy, PSB has rightly had recourse to 
the kinds of mainstream entertainment — popular drama, sports and light 
entertainment — that have the capacity to unify otherwise disparate social groups. 

A final aspect of cultural citizenship follows on: what we would term the 
cultural formation of citizenship. If we take seriously the role of media culture in 
forming audience tastes and conditioning the wider public culture, then, by analogy 
with the concern in democratic theory for the formation of an educated and 
informed citizenry, we would add the importance for contemporary plural societies 
of a concern with the formation of a culturally aware and mature, culturally 
pluralistic citizenry. In light of the preceding points, this is an essential dimension 
of cultural citizenship properly conceived; and it should be a core function of PSB 
to provide such diversity of cultural experience.” 

In sum, in the contemporary era, PSB can play a central role as an instrument of 
the processes of social and cultural development that underlie the general condition 
of citizenship. It does this partly through the encouragement of individual self- 
development and learning, generating what Curran has termed a ‘culture of 
mutuality’. At a societal level, it makes available widely different understandings 
of society, permitting communication between them and facilitating agreement and 
compromise between different opinions, perspectives and values."^ The implica- 
tion is that PSB is not merely responsible for filling gaps left in the market place, 
but for aiding in the very definition and negotiation of social identities that are a 
core dimension of citizenship and, thereby, for establishing conditions of com- 
munication without which markets cannot work. In all the senses outlined, the 
constitutional role and the communicative functions of PSB are prior to the market, 
not simply part of it. Market failure is therefore not the most appropriate language 
to use in its justification, for, as we have stressed, we are concerned with the 
cultural formation of identities prior to choice, not with the operation of pre- 
formed choices within markets.’> As another UK broadcaster put it, ‘public service 
broadcasting is about an approach to broadcasting and not simply a requirement 
imposed on one or two broadcasters to address specific issues of market failure.'76 


b) The universality principle 


We would distinguish three different senses of universality as it has been deployed 
in the history of the BBC and of British PSB more generally, as it was initially by 
Reith.” They are: 


73 There seams to be an implicit recognition of this point in the White Paper, n 6 above, pera 4.4.8. 

74 J. Curran, ‘Mass Media and Democracy Revisited’ in J. Curran and M. Gurevitch (eds), Mass Media 
and Society (London: Arnold, 2nd edition, 1996) 105. See also A. Graham, 'Broadcasting Policy in 
the Multi-Media Age’ in Graham et al, n 8 above, 17-46 at 19, 27, 31-33, 34-37, 39. 

75 Cf the Davies report, n 27 above, 137. 

76 Channel 4, Response to the Invitation to Submit Comments on the Communications Reform White 
ead qu LE E M E ch4.htm». See also Raboy, n 51 
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(i) technical and geographical universality: the provision of infrastructure 
whereby all members of the population who wish to can receive a high 
quality broadcast signal for all free-to-air BBC services, regardless of 
geographical or social location; 

(ii) social and cultural universality: the provision of programming that caters for 
and reflects the interests of the full social and cultural diversity of Britain and 
its minorities, as well as the aim of enhancing social unity through the 
creation of a ‘common culture’; 

(iii) universality of genre and mode of address: the provision of mixed pro- 
gramming, that is, programming that includes the entire range of broadcast 
genres, thereby meeting a wide range of needs and purposes through the 
trinity of information, education and entertainment. The aim here is that the 
BBC should be truly popular, both as a value in itself — given the social 
importance of entertainment and leisure — and, more instrumentally, in order 
to draw audiences across different and unforeseen kinds of programming, 
whether less known, less popular or new content. 


The first sense has evolved into what is the main theme of much current regulatory 
and normative debate: that of universality of access given rapid technological 
changes and the potential of powerful private interests to create barriers to access, a 
matter extensively covered in the Communications White Paper.’? We return to 
these issues shortly. 

It is striking that the second and third senses of universality are unhelpfully 
elided in the 1996 Agreement. In it the Corporation undertakes to offer 'a 
wide range of subject matter (having regard both to the programmes as a 
whole and also to the days of the week on which, and the times of the day at 
which, the programmes are shown) meeting the needs and interests of 
audiences’.’? The second is the sense that is currently most to the fore, but we 
suggest that its concerns can properly be subsumed within the general 
principle of cultural citizenship. It features in this White Paper commitment 
by the government: '[w]e will ensure that public service broadcasters continue 
to celebrate and reflect our culturally diverse communities, and broadcast 
programmes which appeal to a wide range of tastes and interests, as well as 
to people of different ages and backgrounds’.® In present conditions, then, 
the second sense of the universality principle is well accepted. Indeed the 
advent of digital services has augmented the consensus concerning its 
importance, and there is great pressure on the BBC to meet expectations of 
greater diversity of both cultural representations on screen, and social 
representation within its population. The idea is widespread that digital has 
the potential massively to augment regional, minority and specialised services 
and thus to enhance the BBC's diversity of provision,®! although to what 
extent this will be achieved by the BBC's digital plans remains to be seen. 

If acceptance of the principle of universality in a sense broader than the technical 
and geographical is widespread, two contemporary implications of it seem less 
well understood. The first implication is that the traditional concept of mixed 
programming is superior to the concept of niche channels according to which, for 





78 White Paper, n 6 above, ch 3. 

79 1996 Agreement, n 19 above, clause 3.1. 

80 White Paper, n 6 above, pera 4.4.8. 

81 For the wider argument sec M. Horsman, "Time for digital to deliver’ Media Guardian, 16 August 
1999, 5. 
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example, the more demanding programmes on current affairs or the arts would be 
concentrated in specialist channels rather than being routinely available to all as 
part of a mixed schedule on mass-appeal channels. In this respect the White Paper 
has an encouraging reference to the continued importance of ‘mixed schedule 
networks, free at the point of use’.®2 Our concerns are nonetheless raised because 
the BBC’s commitment to mixed programming appears to be seriously under- 
mined. Since mid-2000 the Corporation has announced plans to develop additional 
digital channels for television and radio, with the effect in television of reorientat- 
ing the character of the national channels, BBC1 and BBC2. The expansion will 
bring eight television services, all of which will be more niched than the current 
national channels. The precise design of the new look BBC1 and BBC2 has not 
been made clear but, instead of both offering fully mixed schedules, BBC1 will be 
more focused on entertainment, drama and factual programmes and the character 
of BBC2 will, in the words of the Director General, ‘increasingly focus on 
intelligent specialist factual programmes’.® In short, the range of genres on each 
channel will be much reduced, although there will remain a range. Public response 
to the proposals has been mixed. Alarm has been sounded by those, including the 
Secretary of State and the Culture Committee, who are fearful that what is being 
signalled is the BBC’s retreat from the public service concept — a concept easily 
ridiculed by reference to crude notions of paternalism and elitism — of taking 
seriously the responsibility of forming and widening viewer tastes. We share those 
concerns for the following reasons. 

The niche channel model appears attractive if one adopts a consumer choice 
view of broadcasting; consumers can exercise that choice through the remote 
control, or in the near future through the sophisticated electronic programme guide 
or a computerised video recorder. Schedule-based viewing of single channels, in 
this perspective, will become a thing of the past. However, there are several 
reasons to query this prediction — a prediction that will, of course, speedily be 
realised if the major terrestrial broadcasters adopt the niche model. Firstly, some 
scholars doubt that, even in the digital context, mass-broadcast channels will in fact 
wane in popular appeal.** More importantly, the niche model involves a series of 
threats to PSB. It brings the danger that programming appealing to non-mainstream 
consumers will become ghettoised, defeating the pluralist principle that diverse 
and minority programming should be available not only to the audience 
immediately envisaged but to the wider audience. Such ghettoisation would have 
the added effect of making it hard to justify the financing of these programmes 
through a universal licence fee. It would risk accentuating the very social and 
cultural divisions which the linked communicative and citizenship functions of 
PSB in a pluralist age should have as its core aim to diminish. An important role 
for PSB, signalled earlier as the cultural formation of citizenship, is to make us 
aware of, and develop our capacity for, tastes and interests we did not previously 
recognise we might have; to foster the formation of tastes and interests. The model 
of mixed programming on mass channels is inherently more suited to 
accomplishing these 

The second implication of universality i in the age of digital convergence returns 
to questions of access, in terms of both technological infrastructure and content. 


82 White Paper, n 6 above, para 5.3.8. 

83 Dyke, n 46 above. 

84 J. Gripsrud, ‘Broadcast television: the chances of its survival in a digital age" paper to the conference 
Approaches to Television Studies, Stockholm 1999; J. Ellis, Seeing Things: Television in the Age of 
Uncertainty (London: LB. Tauns, 2000) esp ch 11. 
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Infrastructurally, the technical and political problem of assuring universal social 
access across the ‘digital divide’ poses serious challenges, as encapsulated in the 
debate concerning the timing, the benefits and the likelihood of ‘analogue switch- 
off’ .85 It is a problem that finds little response from some critics of the BBC and 
commercial players who, using arguments of unfair trading, attack the BBC’s entry 
into new services and its claims for space on new technological platforms. The 
BBC's presence on new platforms, particularly its provision of digital services, has 
therefore been controversial. As the Davies panel noted: 
a particular problem arises with the launch of entirely new public services by the BBC in the 
UK market. These services will typically be free-to-air, and therefore do not directly impact 
on the BBC’s commercial revenues. Nevertheless, precisely because they are free-to-air, 
they are often seen as grossly unfair competition by private broadcasters. Indeed, the launch 
of such services by the BBC can call into question the economic viability of similar services 
which have already been launched by the private sector. The risk that this may happen could 
be a disincentive to the future development of private sector broadcasting services.99 


The panel recommended that new criteria should be published by the Secretary of 
State for the launching of such services, and as we saw earlier these have been 
extremely restrictive in effect. 

But while they may reflect real concerns, the arguments based on competition 
and unfair trading risk subordinating universal access to the consolidation of 
technological monopolies and the principles of public service provision to the 
pursuit of private profit. The BBC has a strong justification for the provision of 
digital and other new services on the basis of the universality principle. The 
justification was summarised by the Culture Committee: 

[t]he BBC considers that 35 per cent of the population will not adopt any form of pay 

television and accordingly views its own development of free-to-air digital services as 

crucial to the Government’s strategy for analogue switch-off. By the time of analogue 
switch-off, the BBC expects to have five or aix free-to-air channels in every home and 

attaches importance to developing ‘the right portfolio of channels' 57 


The Corporation has thus stressed that after the switch to digital the population 
needs to be offered 'something other than the opportunity to buy new pay channels: 
they need to be offered the ability to access a wider range of high quality free-to- 
air services.’*8 Obviously we would not wish to support expensive and speculative 
ventures with no long-term audience. Nevertheless, the provision of a range of 
free-to-air services on new delivery platforms that would otherwise be dominated 
by subscription and pay-per-view programming is exactly what is required by the 
universality principle of PSB updated for digital conditions.9? There is, moreover, a 
further case for the BBC entering new services: the argument that the BBC is likely 
to ‘raise the game’ of those markets in which it is a major competitor, which we 
shall consider more fully in later pages. 








85 See on this the Secretary of State for Culture Media and Sport, n 40 above. 

- 86 Davies report, n 27 above, 102. 

87 Culture, Media and Sport Committee, Report and Accounts of the BBC for 1999-2000, HC 719 
(1999-2000) pera 23. 

88 BBC, Initial Submission to the Government's Communications Review (London: BBC, 2000) 11 
(emphasis retained); see also 15—16, 28. 

89 See also the Culture, Media and Sport Committee, n 87 above, para 27. 
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c) The quality principle 
The term ‘quality’ is much used in broadcasting debates, often with little attempt at 
definition. Here we aim to clarify the quality principle by giving it some distinctive 
and normative substance. A problematic feature of recent discussions of quality is 
relativism expressed in an unwillingness to adjudicate between consumer and 
producer conceptions of quality in relation to broadcast output. In contrast, we 
propose that there is a strong case for giving primary normative attention to producer 
judgements of quality rather than consumer perceptions, since producer intention- 
ality in combination with the conditions bearing on production together determine 
the character of the output, and in this way condition and set the limits to 
consumption. This ecological model of the priority of production and its role in 
conditioning consumption clearly contradicts the consumer sovereignty model, 
which rests on a notion of pre-existing and autonomous consumer tastes which 
broadcasters are then enjoined simply to serve. Whereas in the sovereign consumer 
model the issue is the adequacy of broadcasters’ response to putatively pre-existing 
audience tastes, in the ecological model proposed here the critical issue is the quality 
and diversity of the programming available to audiences, programming that will in 
turn cumulatively condition the future direction both of audience tastes, and through 
them wider currents of public opinion and sensibility, and of broadcasting markets.?! 
In short, production is ontologically prior to consumption. For these reasons — 
even given the democratic importance of attending to the degree to which 
broadcast output fulfils consumer desires and needs, something that affects also the 
legitimacy and profitability of broadcasters — any normative framework concerned 
with quality of output must attend first and foremost to the conditions of 
production affecting that output. Similar reasoning has led some writers to suggest 
that the main indicator for quality of output is producer intentionality, and in 
particular the ethical stance characterising the culture of production. Mepham 
argues that there is a general rule for assessing television quality, and that is 
‘whether or not [its production] is governed by an ethic of truth-telling'.?? Blumler 
takes the more general stance that ‘the system as a whole should regard the pursuit 
and elevation of programme quality as a priority goal'. In addition, both writers 
stress that such intentionalities will necessarily find plural expressions according to 
different programme genres. They thereby avoid the universalising fallacy that for 
an inherently plural communications medium such as television, ‘some particular 
criterion of quality should prevail over all others'.9? It must be emphasised here 
that these are not elitist arguments. They do not rest on the assumption that 
producer judgements of quality are necessarily superior to consumer judgements, 
but on an ontological argument for production’s temporal and sequential priority 
over consumption and hence the necessity of attending to production. Nor do they 
assume a hierarchical ranking of value between different television genres, but 
allow for a plural conception of value relative to different genres, including 
popular and mainstream genres. 


90 See G. Mulgan, *Television's holy grail. seven types of quality’ in G. Mulgan (ed), The Question of 

Quality (London: British Film Institute, 1990); C. Murroni and N. Irvine (eds), Quality in 
Broadcasting (London: IPPR, 1997). 

91 A version of this argument is given by Paddy Scannell, who proposes that BBC broadcasting in its 
early decades ushered into being for the first time a national culture and a ‘radically new kind of 
public, one commensurate with the whole of society’: Scannell, n 69 above, 26. 

92 J. Mepham, "The ethics of quality in television’ in Mulgan, n 90 above, 69. 

93 J. Biumler, ‘Vulnerable values at stake’ m Blumler (ed), Television and the Public Interest (London: 
Sage, 1992), both quotations at 31. 
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While these writers’ focus on production cultures is welcome, there remain some 
problems with their stance. Neither writer is able to say how such high-level 
intentionalities are played out on the ground in everyday practices of programme- 
making, nor how quality judgements are operationalised in relation to different 
genres. A rhetoric of truth-telling is common among television professionals; but 
this tells us little about the extent to which, or how, it is translated into practice.™ 
Moreover, they have little to say regarding the contemporary conditions that 
constrain and mould producer intentionality; for example the complex structures of 
control and dependence embodied in the commissioning process which, in the 
contemporary BBC, delivers strict templates within which producers must work 
and to which programmes must conform. Producer intentionality is, then, highly 
constrained; and it follows that an account of quality as embodied in production 
must attend also to the conditions that impact on production. Normatively, we 
might say, institutional and industry conditions should exist that foster the creative 
well-being of production cultures and that influence in positive ways producers’ 
capacities to fulfil the other normative principles of PSB, including innovation, 
diversity, and programming that fosters social cohesion. An adequate evaluation 
thus requires analysis of the conditions bearing on production, which influence the 
orientation and the capacity for quality of a given production culture. For instance, 
as we have shown, it would be impossible to understand the increasingly populist 
tendencies exhibited by the BBC channels in recent years, and the erosion of 
quality in much output, without linking this very directly to the pressures created 
by the drift downmarket in rival channels, themselves responding to excesses of 
competition. These are pressures that, within the BBC, override the integrity and 
the creative potential that still exist inside the BBC’s production cultures. 

It is therefore the nexus of conditions bearing on production that must take 
logical priority in normative terms. Any future regulator will need the capacity to 
undertake analysis of such conditions as part of a process of normative judgement 
— a capacity that the BBC governors have notably lacked in the recent past. In 
contrast to both the negative regulation concerned with transgression of 
impartiality, taste and decency standards, and the currently minimalist character 
of positive content regulation through quotas for certain genres, this would yield a 
more dynamic and qualitative positive regulation focused on links between output 
and production, and aimed at strengthening the institutional conditions for quality 
programme-making.?5 

A final stipulation here concerns the need to distinguish three levels of output in 
discussions of quality and standards: 

1) individual programmes or strands, 

2) channel schedules, and the identities and positioning of channels as a whole, 

3) the total portfolio of services (channels, internet, ecommerce and other new 
media services) offered by a broadcaster. 

This approach is necessitated by the expanding number of channels and services 

offered by broadcasters in the digital age. It gives analytical and evaluative purchase 

on output at levels of increasing integration. Each level has a certain autonomy, so 

94 This is brutally illustrated by one of the gravest professional crises to hit British broadcasting, namely 
the revelations of fakery in the production of television documentaries and daytime talk shows in 
recent 

95 Oc tbe concors GE Fodiive ford an SA a eoptbute, the psu o thie a and die 
or a D M EE KM EL Ed 
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that, as in previous discussions of quality, it remains necessary to consider the quality 
of individual programmes (1) offered by broadcasters; and until schedule-based 
viewing is shown to be superseded, similar concerns should exist for the quality of 
schedules (2). But the three levels are also interrelated, and in this era of centralised 
strategy and commissioning there is a chain of influence from each higher level 
down. As niche channels move to the fore and broadcasters increasingly conceive of 
their services in terms of a portfolio of such niche and other new media offerings, the 
quality of that portfolio (3) deserves scrutiny, for only in this way will it be possible 
to assess in relation to citizenship and universality principles its potential benefits and 
synergies as well as gaps and imbalances. Indeed, where debates until this point have 
centred on individual programmes, in the digital future the quality of schedules and 
portfolios will become increasingly critical to evaluate against normative principles; 
and at these levels, evaluating quality requires attention also to issues of citizenship 
and universality. 

The utility of this approach can be shown by considering the BBC’s present 
plans for digital expansion, which focus primarily on schedules and portfolio. As 
described earlier, the BBC’s portfolio strategy is to expand the number of 
television and radio channels, at the same time moderating the character of some 
existing channels so as to increase their complementarity and produce overall an 
increase in the projected range of social and cultural interests being served. 
Clearly, this is in some ways a convincing and beneficial use of digital potential to 
enhance the diversity and thus the citizenship functions of PSB. However, 
innovation in the portfolio (3) is played off against changes to schedules (2) that 
are potentially negative, through an erosion of the commitment to mixed schedules 
and its accompanying values, and thus the changes are likely to cause a decline in 
quality. The BBC’s case is to pose such schedule changes (2) against its claims for 
greater diversity and viewer-responsiveness in the new portfolio of niched 
channels (3). But for the reasons given earlier, innovation in the portfolio need not 
necessitate an abandonment of fully mixed schedules at least in some national 
channels; changes in portfolio need not dictate these changes in schedules. A 
further issue is illustrated by the BBC’s plans for a much-expanded portfolio of 
educational and childrens’ services, which would appear greatly to enhance its 
public service value by responding to an urgent need for high quality services to 
counterbalance an avalanche of commercial channels and fare. However, this must 
be weighed against the conditions within which the new educational services will 
operate: the closure of the BBC’s dedicated education department and the dispersal 
of its expertise, the impact of which on the quality of educational programmes 
remains to be judged.96 The implication here for quality is to point to the danger 
that changes and indeed innovation at the levels of portfolio and schedules may be 
taken erroneously to compensate or even substitute for quality at the still-critical 
level of individual programmes themselves. We suggest that such changes can not 
substitute in this way, and that the quality principle requires a specific concern both 
with the conditions bearing on the production of programmes, and with the quality 
of output at each of the three levels identified — individual programmes, schedules 
and channels identities, and portfolio of services. 


96 See Martin Bright, ‘BBC staff to vote on strike over “dumbing down" ' The Observer, 8 October 
2000. 
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Legal and regulatory implications 


In this section we shall draw together the implications of our arguments and make 
some policy proposals relating to the translation of the normative principles 

above into law, largely in the form of a response to the Communications 
White Paper. Our first proposal, however, concerns the legal form of public service 
obligations. We consider it highly unsatisfactory that the current principles of the 
BBC's mission are contained not in statute but in the Charter and Agreement. 
Apart from the somewhat feudal status of a Royal Charter in the context of modern 
media, the impression is given that PSB is a deal between government and the 
broadcaster rather than, as we have suggested, a key element of citizenship, and 
thus both a statement of relations between broadcaster and the public and part of 
the democratic structure of modern society and so subject to proper democratic 
scrutiny. We would thus see it as a prerequisite of the future support and protection 
of the BBC's PSB remit that it be given a statutory basis, as is already the case with 
the special remit of Channel 4 and the public service requirements applying to 
other broadcasters. This would bave other advantages too. It would satisfy 
European Community law requirements for a clear definition of PSB, and would 
reinforce the fact that public service is not merely a set of principles subordinate to 
hard competition law but a prerequisite for the formation of mature cultural 
identities and cultural citizenship and thus in principle is prior to the interests 
protected by competition law. 

Clearly, not all the changes we propose can be implemented through legal 
change; we have stressed, for example, the importance of the well-being of the 
production cultures within the BBC and the negative effects of an over-enthusiastic 
adoption of market processes and of the fair-trading rules. Nor could we create 
overnight something resembling the constitutional concept of public service 
encountered in some Continental jurisdictions, although the Human Rights Act will 
go a considerable way towards creating the necessary basis for such constitu- 
tionalisation in areas of individual rights and may have a substantial effect on some 
aspects of broadcasting. Our first proposal for specific legal change would be to 
unpack the current concept of universality which is contained in the 1996 
Agreement, and which, as we noted above, unhelpfully elides different forms of 
universality, that is, technical and geographical universality, social universality and 
mixed programming. A redrafted provision would explicitly require all of these. It 
could be reinforced further through other legal requirements, for example through 
effective ‘must carry’ requirements for the transmission of public service channels 
on other platforms, including digital cable and satellite; it is encouraging to find 
explicit support for this in the White Paper?" The conditions on which new 
services are permitted by the Secretary of State also need to be redrafted to stress 
the importance of increased access to PSB, even if this may have detrimental 
effects on competitors.?8 Finally, we would require the BBC to develop its own 
principles of PSB as a basis for self-regulation. This would ensure that the detailed 
conditions were in place for the achievement of the purposes we have suggested 
and would correct the balance between the current ‘hard’ fair trading rules and 
‘soft’ PSB requirements; monitoring would take place through the new regulatory 


97 White Paper, n 6 above, sections 3.4-3.5. 
98 For an interesting German comparison see the Sixth Television Case, 83 BverfGE 238 (1991), 87 
BvergFE 181 (1992), discussed in Barendt, n 28 above, 58-9. 
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arrangements we discuss below. Once more, this is in line with the stress in the 
White Paper on a greater role for self-regulation.” 

These changes would secure that the BBC has a presence in the broadcasting and 
new media sectors which enables it to impact very substantially on the 
conditioning of public tastes. This is essential in order to avoid the BBC following 
its commercial rivals down-market and to enable it to withstand and counteract the 
drift to increasing populism and sensationalism. Such benign competitive pressure 
will work only if the BBC continues to have a major presence across all genres and 
all platforms.!99 Critically, in this way the BBC will be empowered not only to 
influence the wider industry in a benign direction towards higher-quality 
programming and richer cultural goals, but also to influence, through its substantial 
market presence, the conditioning of public tastes. It is this important latter 
function which is commonly overlooked in discussions of the market role of the 
BBC in the multichannel future. Without this essential function, the combined 
populism, sensationalism and lower-quality programming issuing from many 
commercial providers will meet no resistance in conditioning public tastes and 
establishing the public’s framework of expectations; and in these circumstances the 
BBC’s offerings will be seen as increasingly marginal and exceptional in the public 
mind, signalling the end of its universality. The overall result is likely to be a 
general degradation of the quality of Britain’s media ecology. 

We now need to consider the crucial question of the regulation and governance of 
the BBC to ensure that the public service remit is fulfilled. There have been repeated 
proposals from the Culture, Media and Sport Committee that a single Communi- 
cations Regulatory Commission be established that would undertake both economic 
and content regulation.!?! It would cover the BBC as well as commercial broad- 
casters. This has found partial support in the Communications White Paper, which 
has proposed the creation of a new unified regulator, OFCOM, responsible for the 
communications sector, including broadcasting content as well as policing competi- 
tion.!°2 However, this would not apply fully to the BBC, where the Paper notes that: 


[w]e are not proposing to change the BBC's role and remit ... We are maintaining the link 

between the legal responsibility and authority of the BBC governors for delivering the 

BBC's remit and will preserve their following core responsibilities inside the BBC: 

* interpreting the Charter and setting the strategy to deliver the BBC's remit and 
responsibilities; 

e upholding and protecting the BBC's political and editorial independence; 

o assessing the BBC's performance against remit and objectives; 

e calling management to account. 10? 


There are a number of different issues that need to be disentangled in the White 
Paper proposals. The first is OFCOM's proposed combination of economic and 
content regulation. Clearly there will be a major role for an economic regulator in 
the developing media world, for example in providing specialist competition 
regulation in relation to the bottlenecks that will develop in the form of conditional 
access, electronic programme guides and other developments.!0* However, we see 


99 White Paper, n 6 above, sections 5.8, 8.11; cf Tambini et al, n 49 above, 13-15. 

100 A similar argument is given in A. Graham and G. Davies, Broadcasting, Society and Policy in the 
Multimedia Age (Luton: University of Luton Press, 1997), and Collins, n 51 above. 

101 Culture Committee, n 3 above, paras 158-5. 

102 White Paper, n 6 above, ch 8. 

103 ibid para 5.6.7. 

104 See eg D. Goldberg, T. Prosser and S. Verhulst (eds), Regulating the Changing Media (Oxford: 
Clarendon, 1998) 303-14. 
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dangers in combining this with content regulation in that competition regulation is 
designed to create open markets and in doing so will treat market participants as 
identical. Our theme has been that a public service mission and the resulting 
provision of essential public service goods are sufficient grounds for distinguishing 
public service broadcasters from other market participants, and that the market 
rules of the game need to respect this. The danger is that the citizenship, 
universality and quality principles of broadcasting could be marginalised in such 
economic regulation, as we have argued has already happened in relation to the 
BBC. This would justify separating the two types of regulation, either in separate 
regulatory bodies, or at a minimum in separate branches of the same organisation 
with equal authority and considerable institutional separation between them, as 
proposed by Channel 4 and envisaged in the Culture Committee's recom- 
mendation. In the words of Channel 4: 


the role of content regulation must not be allowed to be overwhelmed by the more 
immediately obvious and powerful pressures of economic regulation. À new and integrated 
regulatory structure would be dealing with issues that go to the heart of our values as a 
democratic society and which are as much about the interaction of the citizen with society as 
they are about the relationship between producer and consumer. 105 


We are not persuaded that OFCOM will be in a position adequately to promote 
the values of PSB rather than those of competition regulation, especially if current 
suggestions that it will have a predominantly competition-based remit are 
correct.!6 In terms of content regulation, there is a lesson to be learnt from the 
BBC governors' failure to perceive the conditions causing a decline in quality. 
That is, the new content regulator should be full-time, independently informed, and 
should combine professional and executive expertise from broadcasting with 
periodic public consultations. In particular, given the centrality of the production 
sector to the delivery of PSB, producers should be well represented in the content 
regulatory body. One of its tasks would be, periodically and on the basis of 
research, to report on the debates and values concerning output that circulate in the 
industry, to evaluate their results in the output, and to consider what contextual 
forces are helping or hindering the achievement of PSB goals, goals that we 
propose would have the status of law. Such an institutionalised process of 
reflexivity may seem demanding; but without attending to this critical nexus, 
regulatory attention will be superficial. In the present regulatory regime there is a 
tendency to be blinded by the detail of broadcasters' individual transgressions in 
relation to issues of violence, sex or bad language, and to measure PSB by quotas 
of specific genres in primetime with little attention to the quality of that 
programming. Our suggestion is to roll back the relatively trivial concern with 
transgressions and the limitations of quota-based thinking. Rather, some regulatory 
attention should be given to the bigger picture and to the causal dynamics that 
profoundly affect the state of PSB. Only in this way will the content regulator be 
equipped for dialogues with the economic regulator concerning revisions to the 
structure of the industry, through awareness of the effects of context on output. 

The second issue is whether the BBC should fall within the same regulatory 
structures as other broadcasters. The Corporation has strongly opposed this, 
defending the role of the Board of Governors as the BBC's 'trustees of the public 


105 Channel 4, n 76 above Seo also Tambini et al, n 49 above, 84-85. 

106 Cf White Paper, n 6 above, para 8.5.1, but see the Culture, Media and Sport Commtttee, The 
Communications White Paper, HC 161 (1999-2000), paras 24—27 and I. Hargreaves, "Why is the Sun 

hot foc Tony?', Financial Times Creative Business, 20 March 2001. 
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interest’ and as ensuring that the Corporation remains independent and able to 
focus on its unique public service remit. It has pointed also to the specific respon- 
sibilities of the governors in consulting audiences, accounting for performance and 
ensuring compliance with external regulatory requirements.!°’ As mentioned 
above, the White Paper has accepted much of this argument through excluding 
much (though not all) of the BBC’s regulation from the powers of the proposed 
OFCOM. The latter responsibilities are however tasks which have to be carried out 
by the management of any organisation, and the existing system of regulation 
based around the Board of Governors seems to us to be anomalous and problematic 
in four respects. 

First, the combination of regulatory and management responsibilities of the 
governors contradicts recent trends towards the separation of regulatory from 
operational functions, a trend by no means limited to broadcasting.!06 Secondly, we 
have been at pains to emphasise the importance of quality in broadcasting in this 
paper; not all broadcast production is of equivalent cultural merit. However, the 
‘great and the good’ overtones in the appointment and role of the governors does 
give an unfortunately elitist slant to the culture of the BBC. Although the 
governors have been more open and more prepared to debate their role in recent 
years, this is no substitute for an independent regulatory authority properly 
informed about and partly representative of those parties engaged in public service 
provision, and able to act as the focus for wide debate of a full range of issues.!99 
The existence of a single authority applying to all broadcasters would also 
underline the point that, whilst in this article we have stressed the public service 
mission of the BBC, other broadcasters such as Channel 4 and, less so, Channels 3 
and 5 also have a distinctive public service role. Indeed, a specialist content 
regulator would be free to concentrate on the special content requirements for 
public service broadcasters, whilst the minimal 'consumer protection require- 
ments' for purely commercial broadcasters could either be left to the economic 
re r or form a relatively limited part of the content regulator's role. 

Thirdly, existing regulatory arrangements through the BBC governors address 
separately what are intensely interrelated services. Regulatory integration would 
enable the new regulator to consider and operate across the public service sector in 
Britain as a whole. Given the likely increasing importance in this sector of 
assessing the complementarity of services provided by different broadcasters — 
currently BBC1 and ITV serving integrated, mass audiences, Channel 4 and BBC2 
minorities and niches — a complementarity that is set to become more complex and 
central to public service delivery in the digital era, integration into a single 
A for public service broadcasting will become increasingly productive and 


Fourtly, because of the erosion of the authority and legitimacy of the BBC's 
governance arrangements in recent years, independent regulation of the BBC is 
likely to have the paradoxical and beneficial effects of increasing both the 
independence of the BBC and the authority of its regulator, providing important 
insulation from direct governmental pressures. It is also likely to make the playing 
field more level with regard to the expectations placed on the BBC in comparison 
with other public service broadcasters by regulator and public alike. In the BBC, 


107 Initlal Submission to the Government's Communications Review, n 88 above, 30. 

108 See Goldberg, Prosser and Verhulst, n 104 above, 310—314. 

109 For the experience of other regulatory bodies see T. Prosser, Law and the Regulators (Oxford: 
Clarendon Press, 1997). 


© Tho Modem Law Review Lied 2001 685 


The Modern Law Review Rt [Vol. 64 


this is not to say that no role would remain for the Board of Governors, for it could 
remain responsible for overseeing compliance but also for the development of 
more detailed regulatory requirement through a process of co-regulation or limited 
self-regulation, a major theme in the White Paper and in recent European Union 
proposals for the regulatory future.!!? By contrast to the governors, however, the 
new regulator would be independent from management and possess real profes- 
sional expertise in broadcasting and production, as well as an independent research 
base 


Thus on issues of regulation and governance, we would reject the White Paper 
proposals on the BBC as unlikely to achieve the government's professed aim of 
protecting public service broadcasting in the digital future. The thrust of this paper 
is that the merger of competition-based regulation and PSB-based content 
regulation in a single authority is likely to lead to the neglect of the latter through 
the dominance of ‘hard’ competition law values over the ‘soft’ values of PSB. 
However, retaining responsibility for the PSB remit with the BBC governors is 
equally unsatisfactory. We advocate instead a separate content regulator to ensure 
that the values of PSB are respected within the broadcasting ecology. This will not 
be a matter only for the BBC, but, given its historic role and expertise, the BBC 
will clearly play a major role in putting such values into practice. 

Finally, we need to return to the BBC’s commercial activities. Apart from the 
fact that our universality argument clearly requires that the BBC provides general 
entertainment in mixed-schedule channels, we suggest that the BBC acts 
responsibly when it adds value for the licence-fee paying public by commercially 
exploiting its unmatched rights and archives. When the BBC’s commercial 
practices serve rather than drive its public service activities, the benefits are great: 
expanding sales and foreign revenues, the incomes from which flow back into and 
therefore enhance national, free-to-air services; and in addition, enhanced national 
and international influence through such exposure, leading to greater prestige or 
‘brand recognition’ for the BBC both nationally and internationally. Moreover, as 
the national broadcast audience is increasingly confronted by global products, it is 
essential that the BBC engages in commercial activities that expand its inter- 
national markets and influence. Without these, the BBC risks being 
both in the globalising media economy and at home — an effect of the way that 
audience tastes are being conditioned by the globalisation of media.!!! The BBC's 
engagement in limited commercial activities therefore generates a ‘virtuous circle’ 
of benign effects. However beyond a certain scale, commercial activities risk 
overwhelming the BBC's public service orientation and thus also the legitimacy of 
its distinctive status. It follows that the BBC should engage in commercial 
activities which are only a limited proportion of its total operations, so that they do 
not threaten to overwhelm its public service orientation, although these 
commercial activities may nonetheless be substantial in themselves. 

Here we consider it necessary to draw a critical new normative distinction 
between the BBC's provision of essential and non-essential public service 
goods.!!? The BBC's non-essential public service goods would include mer- 
chandising, branded goods, publishing and other ‘add-ons’ or extensions to its core 


110 See White Paper, n 6 above, sections 5.8, 8.11 and, for example, Conclusion of the Experts’ Seminar 
on Media Self-Regulation Held at Saarbrucken, 19-2] April 1999, available at <http//Avww.cu- 
seminar.de/». 

111 See Born, n 64 above. 

112 In contrast to the normal economists’ definition of a public good, we emphasise here the cultural 
citizenship dimensions of what we are terming public service goods in broadcasting and new media. 
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services. In relation to these activities we see no objection to the rigorous 
application of competition law and the general principles underlying the current 
fair trading rules. The BBC’s essential public service goods are those pertaining to 
its central cultural and informational functions in markets where the BBC’s role 
and presence is, or should be, highly significant and includes the setting of 
standards. These would include new public service channels for digital delivery, 
for example childrens’ channels which are free from advertising.!!3 The BBC may 
even be dominant because of its benign functions of setting quality benchmarks, 
minority provision and relative autonomy from commercial pressures. We noted 
earlier that the normal rules of both European Community and domestic 
competition law are subject to exceptions where full application of the rules 
would obstruct the performance of a service of general economic interest.!!4 This 
can be justified in relation to the core BBC public services on the ground of its 
special public service mission; the Corporation should not be treated equivalently 
to other broadcasters in the market place without such a mission. 


Conclusion 


The BBC cannot be treated simply as an ordinary object of competition law, 
particularly when, as in recent years, fair trading rules are used by commercial 
actors to attack the BBC’s legitimate commercial activities and its presence in new 
markets. This attack ignores the BBC’s unique status and its function in the wider 
broadcasting ecology. It elevates commercial interests over public interests and 
should be rigorously rebuffed. We are unconvinced that the use of the current fair- 
trading rules and the conditions for the approval of new services adequately reflect 
these public interests, which we have attempted to specify in our redefinition of 
PSB above. Nor are we satisfied that the proposals in the Communications White 
Paper are an adequate response. 

We would underline that the BBC’s standard-setting role has enormous 
importance for the media ecology not only culturally but economically. There is 
a series of recursive effects. The BBC’s standard-setting function affects not only 
its public service but its commercial activities, and in this way is likely to raise 
standards in purely commercial sectors in which the BBC is competitive. By 
setting standards through a substantial scale of operations not only nationally but in 
certain areas of international media activity, on existing and new platforms, the 
BBC will progressively influence the markets in which it operates. And by raising 
the game of commercial British operators, it will aid them in achieving 
international influence. This is not a zero sum game, as it is often conceived. 
Rather, through the qualities of the BBC’s activities, and through the influence thus 
exerted on the rest of the British media ecology, the British media industry as a 
whole is more likely to achieve international influence and market power. The 
beneficial effects of the BBC being enabled to pursue its higher cultural ambitions 
accrue not only to the BBC but, through the BBC’s impact on the British media 
ecology, to the entire British broadcasting sector. 


113 For the legality of this under Community law, sec Commission Decision of 24 February 1999 in case 
NN70/98 Kindercanal and Phoenix, OJ 1999 C 238/3. The provision of such children’s programming 

is precisely the purpose of two of the proposed new BBC digital channels currently under review. 
114 For a restatement of policy seo European Commission (2000), n 8 above. 


© The Modem Law Review Limited 2001 687 


Alcoholism and Criminal Liability 
Julia Tolmie* 


Having examined the question of whether alcoholism should be regarded as a 
disease or habitual and learned behaviour, the article assesses from a 
comparative law perspective the effect of alcoholism as a defence to criminal 
responsibility. The article proposes a ‘disease’ model of alcoholism for the 
purpose of criminal law, and criticises its handling through the law of diminished 


This article examines the role that the phenomenon of alcoholism should and does 
play in the construction of criminal responsibility. It begins by reviewing the 
sociological and medical literature to find very polarised accounts of what 
alcoholism is. There are those who argue that it is a distinct condition or ‘disease’ 
that can come with a raft of symptoms. On the other hand there are those who 
would argue that alcoholism is a set of dysfunctional learned behaviours or habits 
around the drinking of alcohol. Irresolvable controversy exists between these two 
positions. 

The article then goes on to explore the specific rules around criminal liability 
and concludes that the different models of alcoholism bave very different 
consequences for the purposes of establishing liability. Put simply, if one views 
alcoholism as a disease then one should arguably take it into account in relation to 
a number of the criminal defences. On the other hand if one views it as simply a 
habit then it becomes of less relevance for the purpose of determining liability. In 
the process of examining the rules on criminal liability the article also reviews the 
case law in England, Australia and New Zealand to conclude, unsurprisingly given 
the level of confusion in the empirical literature,! that it is unresolved around how 
the phenomenon of alcoholism should be characterised for the purposes of 
establishing criminal liability. In the one context where judges appear to have been 
willing to tackle the issue — in relation to the defence of diminished responsibility — 
they appear to have required tbat the defendant, to benefit from the defence, 
conform to a model of alcoholism that even the most hardened alcoholic would 
find difficult to meet. 

Finally the article concludes by briefly suggesting that the most pragmatic way 
of dealing with the social problem that alcoholism presents in the context of the 
criminal Jaw is to accommodate the defendant's alcoholism as a sentencing issue. 
It suggests that this will be realistically achieved by adopting a disease model of 
alcoholism that contemplates impaired control in relation to drinking and a raft of 
other symptoms, as opposed to the more extreme disease models or variants of the 
habit model. 





* Senior Lecturer in Law, Auckland University. This article was funded by the Chapman Tripp Research 
Scheme. Special thanks to Mane Van Wyk for her research assistance. 
1 Illustrated by the clash of expert opinion in Ryan (1996) 90 A Crim R 191 


© The Modem Law Reviow Limited 2001 (MLR 64:5, xx) Pubhshed by Blackwell Publishers, 
688 108 Cowley Road, Oxford OX4 UF 350 Mam Sotet Malden, MA 02143, USA 


September 2001] Alcoholism and Criminal Liability 
The phenomenon of alcoholism 


The two models 


An obvious feature of the condition of alcoholism is excessive drinking which 
results in negative consequences.? However, not all those who drink to excess are 
necessarily considered alcoholic,? and it is surprisingly difficult to be more specific 
in definition. A review of the enormous body of material attempting to understand 
and describe alcoholism reveals two competing conceptualisations of the 
phenomenon. For the sake of simplicity these can be labelled the ‘disease model’ 
and the ‘habit model’ .* 

According to the first model alcoholism is a disease.? This view is espoused by 
the grass roots community organisation of Alcoholics Anonymous (AA) and 
treatment programmes that utilise the understandings and resources of that 
organisation.® The idea is that alcoholism is an abnormal mental or behavioural 
condition that a person suffering from which has no choice about other than the 
decision about whether or not to embark on treatment. In contrast are the views of 
those who argue that alcoholism is not a disease but rather a learned behaviour.’ 
More like a habit, the accumulation of lifestyle choices, or an automatic and 
dysfunctional coping strategy. This view tends to be adhered to by cognitive 
behavioural professionals. 


Points of contrast between the models 


For the purposes of assessing criminal liability there are three significant points of 
divergence between these two approaches. The first is that the disease model views 
alcoholism as an abnormal mental condition, whereas the habit model views 
alcoholics as involved in normal human processes but making bad choices. The 
second is that some disease models of alcoholism view the condition as involving a 
total loss of control over drinking, whereas some disease models and all habit 
models view an alcoholic's control over their drinking as impaired rather than 
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totally lost. Thirdly, a disease model of alcoholism would see the condition as 
having a raft of symptoms existing in addition to the alcoholic's impaired control 
over their drinking. The first point of contrast is fairly self-explanatory. The last 
two will now be elaborated on in turn. 

Studies suggest that the average alcoholic has spontaneous periods of abstinence 
and marked decreases in drinking, which appear to alternate with times of heavy 
drinking. What this means is that the course of alcoholism is a fluctuating one with 
very few, if any, alcoholics staying persistently drunk until they die.!° Traditional 
disease models of alcoholism have tended to view an alcoholic's impairment of 
control over their drinking as total.!! In the literature there are three versions of the 
disease model which attempt to reconcile this understanding of control with the 
studies demonstrating that alcoholics do not necessarily drink dangerously on 
every occasion that they drink. 

The first version would characterise control as being either present or totally 
absent on any given occasion. Án example of this approach is the argument that the 
disease of alcoholism has a tendency to spontaneously go into remission at 
different times and when it is in remission control is temporarily regained, in the 
same way that the symptoms of other diseases are not operative 100 per cent of the 
time.1? The second approach would view an alcoholic as having control in relation 
to the first drink. Once they pick up the first drink the disease is then possibly 
activated. And if it is activated the result is a total loss of physical control over 
what they drink thereafter.!? The third approach is to argue that there are different 
types of addiction. Thus, the fact that some alcoholics spontaneously regain control 
on some occasions or have impaired control does not mean that those who fall into 
a different category of addiction do not experience a total loss of control.!4 

More recent variants of the disease model of alcoholism and all versions of the 
habit model don't need to grapple with the studies that suggest that erratic drinking 
is normal for alcoholics. This is because these variants accept that an alcoholic's 
control over their drinking is not so much totally lost as impaired to one degree or 
another. Thus it becomes necessary to make individualised inquiries about the 
control a particular person had on the facts of the particular occasion under 
examination rather than making sweeping statements about the degree of control 
possessed by all alcoholics at all points in time. To illustrate the point, a disease 
model consistent with this approach would accept that there are people who abuse 
alcohol without being alcoholics!ó and would define a person as becoming 
alcoholic when they are not only abusing alcohol but have lost some degree of 
choice about that. It would view this impairment of control as existing on a 
continuum amongst alcoholics, deteriorating as the disease of alcoholism 
progresses in any particular individual. It would be consistent with this approach 
to accept that some individual alcoholics might experience a total loss of control 
whilst others might demonstrate varying degrees of impairment depending on 


10 In any given month one half of alcoholics will be abstinent, with a mean of four months of being dry 
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where they were in their own particular drinking history. On the other hand a 
learning model of addiction would view all people abusing alcohol as having 
degrees of habit, ranging from the mildly problematic to the extreme, but never 
involving a total loss of control.!? 

For those who do not adhere to the disease model of alcoholism, and therefore 
view alcoholics as people, albeit people with limited life skills, engaged in the 
normal process of making increasingly difficult and bad choices, the central issue 
for the purposes of debating criminal liability is this issue of control. However, 
because proponents of the disease model tend to view alcoholism as a distinctive 
mental pathology they have tended to characterise the phenomenon not solely in 
terms of a loss of control over alcohol. They have also highlighted a constellation 
of other features or ‘symptoms’ of the condition.!5 As noted above this is the third 
significant point of departure between the two models. 

Nemerson!? isolates these other ‘symptoms’ of alcoholism as including denial 
and impaired cognitive functioning. ‘Denial’? is a shorthand term for a condition 
in which alcoholics cannot admit to themselves that they are alcoholic, even in 
instances where there can be little room for doubt about that fact.? Thus, an 
alcoholic may be at a stage in their drinking history when the first drink that they 
take is virtually certain to lead to intoxication and yet they may neither subjectively 
know that to be true or have intoxication as their purpose when they begin to 
drink.” Denial may, in part, be an ego defence? and, in part, a product of the 
disordered thinking that is associated with alcohol abuse.?^ It has implications in 
respect of the degree of choice a person has over whether or not they drink on any 
particular occasion. It also has implications for the diagnosis of someone with 
alcoholism in the sense that it means that one must be cautious in accepting what 
an alcoholic says about their own drinking.5 In the AA literature disordered 
thinking is described as the consequence of a *mental obsession' with alcohol. The 
literature suggests that even in respect of those decisions in which an alcoholic 
may have choice, such as the decision to take the first drink, an alcoholic's thought 
processes are irrational and self-defeating.? 
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Sustained alcohol abuse can also produce some tangible phenomenon which are 
uncontroversially recognised by both disease model and habit model proponents as 
being by-products of a long history of practicing alcoholism?’ and also separate 
phenomenon in their own right. These include short-term memory amnesia 
(alcoholic blackouts),?? traumatic brain injury, and dementia.” 


Empirical evidence 


There have been a number of attempts to resolve the debate about whether 
alcoholism is a disease or a habit. One attempt has focused on tracking down the 
aetiology of the condition, another has looked at determining which model 
provides the most success in terms of treating the condition. Neither inquiry has 
provided any conclusive resolution.?! 

There is evidence which suggests that the condition of alcoholism might have, at 
least sometimes, a biological hereditary component.?? Furthermore there is evid- 
ence of a physical component in respect of some of the typologies of alcoholics 
that have been documented. Various people have used this evidence to support 
the argument that alcoholism is a condition that a person inherits as opposed to a 
habit that they nurture. Unfortunately the research on this subject has failed to 
clinch the debate. For a start the evidence around the aetiology of alcoholism is as 
complex and uncertain as everything else in the field. In addition to biological or 
hereditary factors there are a range of other potential causes of the condition. 
Modern explanations tend to use multicausal models involving combinations of 
genetics, family, individual experiences and social, including subcultural, influ- 
ences, as well as the simple fact of physical addiction.?* Also this line of inquiry 
has failed to resolve some of the central dilemmas that alcoholism poses in relation 
to criminal liability. Because even if one is not responsible for having the condition 
of alcoholism, if the condition nonetheless allows one control over one's drinking 
then one does not have a strong case for exemption from criminal liability. 

The second possible way of resolving the debate has been equally inconclusive. 
There is a burgeoning body of material studying the treatment success of the 
different models of alcoholism.?5 Obviously if cognitive behavioural therapy has 
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more success in treating alcoholics than the 12-step model then the claims made by 
cognitive behavioural therapists will carry more weight than those promulgated by 
AA or vice versa. However, what evidence there is seems to suggest that 12-step 
programmes, cognitive behavioural therapy, and motivational interviewing 
techniques are equally effective for people with alcohol dependence. In fact, a 
major study?? which attempted to test the theory that different treatment models 
might be suitable to different types of alcoholics found that there were significant 
improvements in drinking outcomes in clients assigned to all of these treatments 
but very little differences in outcome by types of treatment. What does have 
interesting implications for the issue of control in the literature on treatment is that 
total abstinence from alcohol is generally recommended for alcoholics who suffer 
from severe dependency, even if controlled drinking does appear to be an option 
for those with lesser degrees of dependency.” This does seem to suggest that 
opportunities for choice, even if they exist in theory, are not typically exercised in 
chronic alcoholics, or at the very least are exercised irrationally and dangerously, 
so long as they are drinking. Noting this point one can experience some empathy 
for the argument that that severe alcoholics don't have choice over whether or not 
they drink — they will drink. The only choice is about when and where they will 
drink. This observation also raises the possibility that cognitive behaviouralists and 
proponents of the disease theory of alcoholism are talking about overlapping but 
different subsets of drinkers. Disease theorists would confine the definition of 
alcoholism to this small subgroup of extreme drinkers for whom total abstinence is 
the only way of avoiding a return to unpredictable and dangerous drinking. Other 
drinkers they would define as ‘potential alcobolics'4^ or ‘problem drinkers'.*! 
Whereas habit theorists would see all people who abuse alcohol as differing only in 
degrees of severity but not essentially in kind. 

It is obvious from this brief survey of the literature that it is impossible to 
conclusively determine whether alcoholics are people who have made bad choices 
80 often that they end up finding it difficult not to continue to do so, or whether 
they are people who have a dysfunction of the mind around alcohol that deprives 
them of choice around their drinking and distorts their thinking around any degree 
of choice that they might bave. If this is the case then the next question is whether 
resolving the debate about the true nature of alcoholism is at all relevant for the 
purposes of establishing criminal liability. 
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The model of criminal responsibility that purportedly underpins the criminal 
justice system is premised on the notion that people have free will and rationality.*? 
Therefore if a person has chosen to behave in a prohibited fashion they can be held 
criminally responsible for that choice at that particular point in time. The different 
criminal defences reduce accountability in those situations where a person is 
deprived, at least to a significant degree, of free choice in relation to their actions, 
either because of mental impairment (diminished responsibility or insanity), 
emotional pressure (provocation), emergency (duress, necessity or self-defence), 
ion from their body (automatism), or irresistible impulse (diminished 
responsibility).4? Intoxication can impair one’s capacity for choice on a number of 
these levels.“ However, even if it has, as a matter of public policy the defendant is 
often not exonerated in spite of that impairment. It is considered that their choice to 
get dangerously intoxicated in the first place is sufficiently morally culpable to 
supply criminal responsibility in spite of their lack of choice at the time of the 
crime.5 The condition of alcoholism is interesting because it challenges this 
assumption. Unlike other people who choose to get drunk, alcoholics belong to a 
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category of people who have impaired choice around even the decision to get 
intoxicated. 

How the defendant’s alcoholism should shift the normal calculation of criminal 
liability based on their intoxication differs depending on the model of alcoholism 
one adopts. For example, if one views alcoholism as a habit that has impaired the 
defendant’s choices to drink but still left them with choice, it is extremely difficult 
to argue that there should be reduced criminal liability based on the condition. On 
the other hand if one views alcoholism as an abnormal mental condition which 
either totally deprives the defendant of the choice to drink, or leaves them with 
both an impaired choice and disordered thinking around what degree of choice they 
do have, then there is a strong argument for taking into account the alcoholic’s 
intoxication when considering their criminal liability even if one would not 
consider a non-alcoholic’s intoxication in the same set of circumstances. This part 
will develop this argument by discussing how the alternative models of alcoholism 
fit in principle with the specific rules governing the establishment of criminal 
liability. The discussion will focus on those defences where special rules might 
otherwise exclude the defendant’s intoxicated state. Thus the defences of lack of 
mens rea, diminished responsibility, provocation, insanity and automatism will be 
dealt with in that order. 

In addition, the manner in which the defendant's alcoholism has actually been 
dealt with for the purposes of constructing criminal liability in three related 
commonwealth jurisdictions - England, NSW Australia and New Zealand — will 
also be reviewed. It will be concluded that the courts, in the absence of legislative 
direction, have not yet resolved a number of the issues thrown up by the 
phenomenon of alcoholism in the construction of criminal liability. In those rare 
instances where the courts have directly confronted the issue, such as in relation to 
the defence of diminished responsibility, they have tended to do one of two things. 
They have either ignored the defendant's general condition of alcoholism and have 
instead focused on those specific tangible states of mind that are easily provable 
such as delirium tremens, brain damage, or the temporary condition of 
intoxication.*6 Alternatively they have adopted a model of alcoholism — which 
the defendant must prove existed on the facts before s/he can have their alcoholism 
considered — which is extremely conservative and difficult to establish. 


The 'defence' of lack of mens rea 


In New Zealand?! the defendant's intoxication is always relevant to the issue of 
whether they formed the mens rea of the offence with which they were charged.^? 
Thus, the fact that they suffered from alcoholism is unlikely to add much to their 
existing 'defence'. This is not so in England and NSW however. In DPP v 
Majewski*? the English House of Lords established that ‘self-induced’ or 
‘voluntary’ intoxication can only be taken into account in relation to crimes of 
specific intent, as opposed to crimes of basic intent. On the other hand 
‘involuntary’ intoxication can be taken into account in establishing the mens rea 
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of all crimes. In 1996 NSW inserted a new Part 11A into the Crimes Act 1900 
(NSW) which had the effect of enacting Majewski in NSW. What this means is 
that in England and NSW the defendant’s intoxication, if it deprives them of the 
mens rea of a crime of basic intent, will only exonerate them if their alcoholism 
renders their drinking involuntary. 

Rather than defining the meaning of the word ‘involuntary’ in this context, the 
English courts have adopted a case by case approach to deciding whether particular 
fact situations involve involuntary intoxication. To date there are only three types 
of scenarios where the courts have found the defendant’s intoxication to be 
ee The first is where the defendant took the alcohol or drugs in 

of fraud or coercion by someone else.5! The second is where the 

defendant became intoxicated as a result of drugs administered or prescribed by a 

doctor and taken in accordance with instructions.5? The final is where the 

defendant has taken a non-dangerous drug even if taken in excessive quantities and 

... not pursuant to medical advice so long as the defendant was not reckless*? as to the 

effects of the drug on him or her. A non-dangerous drug is one which is not 
normally liable to cause unpredictability or aggressiveness. 

It is clear from these examples that the court has not understood the word 
‘involuntary’ to mean the same thing that it does in the context of the defence of 
automatism. There the word is used in a volitional sense, whereas here it is only in 
the first scenario that the intoxication could not be said to be the result of an ‘act 
preceding from free will.'55 Instead the courts seem to be understanding the word 
‘involuntary’ in this context in terms of moral fault. In other words, these three 
scenarios are situations of intoxication 'under circumstances for which [the 
defendant] could not be fairly held responsible.'56 Obviously the third scenario 
represents a considerable extension on the second in that there is more scope for 
arguing moral fault in relation to drug taking without prescription or expert advice 
than otherwise.’ The lack of fault in this scenario is constructed from the fiction in 
Majewski that moral fault exists in cases of voluntary intoxication in the 
recklessness involved in consuming drugs (like alcohol) that are well known to 
produce aggression and unpredictability. Thus if one takes drugs that are not well 
known to produce aggression and unpredictability, and one does not have 
subjective recklessness about that fact, then there is no moral fault. 

Section 428A of the Crimes Act 1900 (NSW) defines self-induced intoxication 
to mean: 

any intoxication except intoxication that: 

(a) is involuntary, or 

(b) results from fraud, sudden or extraordinary emergency, accident, reasonable mistake, 

duress or force, or 
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(c) results from the administration of a drug for which a prescription is required in 
accordance with the prescription of a medical practitioner or dentist, or of a drug for which 
no prescription is required administered for the purpose, and in accordance with the dosage 
level recommended, in the manufacturers instructions. 


The comprehensive nature of the NSW definition, which specifically details what 
appears to be an exhaustive range of scenarios in which drinking will be without 
moral fault, suggests that, in contrast to the English case law, the specific term 
‘involuntary’ as it is used in this section refers to drinking which is without 
volition. What remains to be determined is whether involuntariness is to be 
understood in the very strict sense in which it has been used in the context of 
automatism? or whether it includes lesser states such as irresistible impulse (as it 
is understood in the context of the defence of diminished responsibility). For the 
sake of argument it will be assumed that the latter broader definition is intended. 

Whether an alcoholic's intoxication is voluntary or involuntary under either 
the English common law or the NSW statutory definition will depend on the 
model of alcoholism that is adopted by the courts when they decide tbe issue. If 
one views alcoholism as a disease which completely impaired an defendant's 
control over their drinking on the occasion in question then one would have a 
strong case for categorising the defendant's intoxication as involuntary on the 
basis of a lack of volition under both the English common law and the NSW 
Crimes Act 1900.5! One of the risks of using this model of alcoholism however, 
as we shall see below in relation to the defence of diminished responsibility, is 
that it would involve setting up an evidentiary hurdle that even the most chronic 
alcoholic will find difficult to surmount on the facts. On the other hand, if one 
adopted a disease model of alcoholism that saw the condition as involving both a 
degree of impaired control and impaired thinking around the decision to drink 
one could possibly construct a case for arguing that an alcoholic's drinking was 
involuntary at English common law.® The situation would fall into none of the 
three categories that currently exist; however one could argue that these are 
circumstances in which, because of the defendant's mental condition, they could 
not fairly be held to be responsible for the fact that they took a drink. The 
argument would be that because of the defendant's condition of denial they were 
not reckless about the likely consequences of taking a drink. What distinguishes 
this situation from other drinkers who do not realise the likely effect of the 
alcohol that they make the choice to consume is that the defendant also suffers 
from a mental obsession with alcohol and that, having embarked on the process 
of drinking, there is a likelihood that they will have lost control over the decision 
to keep drinking. Whether this argument would be successful is not clear. What 
is clear is that this version of the disease model would not satisfy the definition 
of self-induced intoxication in NSW. Unless the category of ‘involuntary’ 
drinking contained within that definition is not confined to situations where the 
defendant has become intoxicated without volition, or that alcoholic denial 
could be constructed as a reasonable mistake. Finally, if one took the view that 
an alcoholic is a normal person who has made bad choices and, in consequence, 
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developed bad habits then one would find their drinking voluntary in English 
common law and under the Crimes Act NSW 1900.9 


Diminished responsibility 


Diminished responsibility exists as a partial defence, reducing murder to 
manslaughter, in England and NSW. The defence differs from insanity in that it 
is available in relation to the full spectrum of types of mental impairment, covering 
not just cognitive but also emotional and volitional defects (such as irresistible 
impulse) and also deals with partial as opposed to complete impairment. In 
England the defence is available if the defendant at the time of killing: 

was suffering from such abnormality of mind (whether arising from a condition of arrested 

or retarded development of mind or any inherent causes or induced by disease or injury) as 

substantially impaired his mental responsibility for his acts and omissions in doing or being 

a party to the killing. 

In NSW the defence is available if, at the time of the killing: 

(a) ... the person's capacity to understand events, or to judge whether the person's actions 

were right or wrong, or to control himself or herself, was substantially impaired by an 

abnormality of mind arising from an underlying condition, © and 

(b) the impairment was so substantial as to warrant hability for murder being reduced to 

manslaughter. 

A state of temporary intoxication fails both these tests on a number of counts. It 
is an ephemeral state that cannot be attributed to any of the causes listed in the 
English section and is transitory and therefore not an underlying condition within 
the NSW definition. Given that it is a self-induced state it is also hard to argue that 
it substantially impaired the defendant’s mental responsibility for their acts. 
Accordingly, the courts have made it clear that when intoxication is involved in a 
diminished responsibility defence it is appropriate to disregard the effect of the 
drink or drugs? and ask whether a sober defendant would have killed whilst 
labouring under an abnormality of mind. 

In NSW the possibility that the defendant's condition of alcoholism might result 
in a different outcome is significantly diminished by subsection (3) of section 
23A.% This provides that self-induced intoxication cannot be considered for the 
purposes of the defence of diminished responsibility. As noted above the definition 
of self-induced intoxication in section 428A of the NSW Crimes Act 1900 is likely 
to exclude intoxication produced by alcoholism unless the most extreme disease 
model is both adopted by the courts and can be established by any particular 
defendant on the facts. 

In England there is no legislative barrier to considering the defendant's 
alcoholism and therefore there is greater scope for arguing that the defendant's 
alcoholism should be able to form the basis for the defence. Of course if one 





o State v McNally 336 So. 2d 713 (Fla. App.1976). 
64 s 2(1) of the Homicide Act 1957 

65 + 23A (8) of the Crimes Act 1900 (NSW) defines an ‘underying condition’ to mean ' pre-existing 
mental or physiological condition, other than a condition of a transitory kind 

66 s 23A (1) of the Crimes Act 1900 (NSW) 

67 Gutena (1984) 79 Cr App R 272; [1984] QB 698; R v Egan [1992] 6 All ER 470; 95 Cr App Rep 278, 
[1993] Crim LR 131. 

68 Although pror to the introduction of this section the Australian position appeared to correspond with 
the English. See De Souza (1997) 95 A Cum R 1. 
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adopted a habit model of alcoholism then this would not be the case. On this 
characterisation it is unlikely that the condition of alcoholism would amount to an 
abnormality of mind, given that it is fairly normal to develop bad habits. It might 
also be difficult to argue that a habit is caused by an arrested or retarded 
development of mind, inherent causes, or disease or injury under the English 
section. Furthermore, even if the defendant’s impairment of control over their 
alcohol consumption was substantial, one could argue that the fact that they have 
deliberately fostered the habit of excessive drinking over a period of years means 
that from a moral point of view there is little argument for a diminution in criminal 
accountability. On the other hand a disease model of alcoholism would appear to 
make the defence available to an alcoholic defendant. If one views alcoholism as a 
disease which has as one of its symptoms a compulsion to drink to excess, as well 
as a raft of others, such as physical dependence, denial, emotional immaturity etc, 
then there is a case for arguing that the condition falls within the defence of 
diminished responsibility. On this characterisation alcoholism will amount to an 
abnormality of mind and consequent states of drunkenness could be viewed as 
symptoms of that state of mind. The abnormality of mind is by definition a disease, 
or, at the least, an inherent cause under the English legislation.” Depending on the 
facts it is possible to argue that the defendant’s condition substantially impaired 
their mental responsibility for their actions at the time. 

Whilst the English courts, in fact, have adopted a disease model of alcoholism 
they have unfortunately adopted the most extreme version of this model. The 
leading case is R v Tandy.?! In that case the defendant, who had been a chronic 
alcoholic for around ten years, strangled her 11-year-old daughter whilst she had a 
blood alcohol level of 300 mg per 100 ml of blood. The appeal court sustained her 
conviction for murder. It held that alcoholism can amount to a 'disease or injury' 
for the purposes of diminished responsibility where either: 


G) it has resulted in injury to the brain causing gross impairment of judgement and emotional 


nses, Or 

OD dough cha HAMA fua nat bend. damaged o hat exu: ah dedu kt lat Doni 

involuntary in the sense that the defendant is no longer able to resist the impulse to have the 

first drink. 
In the instant case the court was impressed by the fact that the defendant herself 
had not given evidence that she could not help herself. In fact it was of the opinion 
that her own evidence indicated that she had control both over the first drink and 
over her subsequent drinking. She had purchased the vodka on Monday but had not 
opened it to commence drinking until the Wednesday and she stopped drinking 
before the supply of vodka was exhausted. 

Thus the court in Tandy effectively required an defendant who wants to base a 
defence of diminished responsibility on their alcoholism to demonstrate a total 
impairment of control at ail times around alcohol. What this means that the court 
was setting a requirement that even the most chronic alcoholic will find difficult to 
meet on the facts.” Even if the alcoholic in question does not have choice about 
whether or not they will drink they will often have an apparent choice about when 


69 T. C. Wild, K. Graham and J. Rehm, ‘Blame and Punishment for Intoxicated Aggreesion: When is the 
Offender Culpable?’ (1998) 93 Addiction 677. 

70 R v Sanderson [1993] Crim LR 857; 98 Cr App Rep 325. 

71 (1988) 87 Cr App R 45. Approved in R v Sanderson ibid; R v Egan [1992] 6 All ER 470. See also 
Fenton (1975) 61 Cr App R 261. 

72 See n 10 above. 
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and where they commence drinking.” Furthermore, the court focused on only one 
aspect of the model — the loss of control over drinking — without placing that 
phenomenon in the context of all of the other symptoms and mental processes 
described by the disease model. A consequence of not completely understanding 
the disease concept it was applying including the phenomenon of denial — meant 
that the court relied on the defendant's own evidence to justify her conviction.” 
There is also an argument that the court in Tandy misapplied the defence of 
diminished responsibility. The defence talks about substantial impairment, not total 
impairment, of responsibility and yet the model of alcoholism adopted by the court 
effectively removes the defence from the defendant unless their impairment is 
total. As Goodliffe?5 says: 
Most alcoholics do not spend the whole of the day and night drinking incessantly. They 
drink increasingly heavily in order to achieve the same effect. Their loss of control over their 
drinking is progressive as are the other symptoms of their illness. Many other mental 
illnesses involve a similar reduction in the patient’s responsibility and control over his 
actions. Few mental patients, even those in locked wards of psychiatric institutions, have no 
control over their actions at all. 


Certainly the approach taken in Tandy is out of line with other cases dealing with 
the defence of diminished responsibility. For example, Lord Parker CJ in Byrne7® 
was clearly of the opinion that sexual psychopaths could raise diminished 
responsibility on the basis of a partial (but serious) impairment of will power as 
opposed to a total impairment. A final problem with the test proposed in Tandy is 
the fact that brain damage from past alcohol abuse and the compulsion to drink are 
presented as alternatives, as opposed to conditions which might operate in tandem 
to weaken the defendant’s choices around drinking. In other words, the defendant’s 
brain damage — even if it is not extreme — might be highly relevant to their mental 
process around their decision to drink on the particular occasion in question.” This 
is illustrated in the English case of R v Inseal where the defendant killed his 
partner whilst he was extremely drunk and advanced alcohol dependence 
syndrome as a basis for claiming, amongst other things, that he was suffering 
from diminished responsibility at the time. The defendant was convicted of murder 
and his appeal was dismissed on an application of the either/or test set out in 
Tandy. The court held that the jury had clearly rejected the notion that the 
defendant's drinking was involuntary in the sense laid down in Tandy because he 
could have resisted the first drink of the evening. Furthermore, for the appellant to 
have succeeded on that aspect of the test that involved brain damage it would have 
been necessary for the jury to have been satisfied that he would have acted as he 
did on the evening of the killing had he taken no drink at all. 

Interestingly, in spite of the fact that the test laid down in Tandy appears to 
effectively remove diminished responsibility as a possible defence on the basis of 
the defendant's alcoholism there are judicial comments which indicate a belief that 


73 F. Boland, ‘Intoxication and Criminal Liability’ (1996) 60 Journal of Criminal Law 100 argues that 
alcoholics usually consume alcohol before their withdrawal symptoms arise ot become distressing. He 
suggests that the alcoholic who drinks voluntarily 1s no less culpeble than the one who waits until they 
become intolerable rendering their drinking involuntary. See also F. Sullivan, ‘Intoxicants and 
Diminished Responsibility’ [1994] Crim LR 156. 

74 J. Goodcliffe, ‘R v Tandy and the Concept of Alcoholism as a Disease’ 53 [1990] MLR 809 

75 ibid 102. 

76 [1960] 2 QB 396, 403-405. 

T] Obviously this comment does not apply to brain damage which only becomes manifest as a result of 
the defendant being mtoxicated. See De Souza, n 68 above. 

78 Unreported, Court of Appeal, Crinunsl Divison, May 10 1991. 
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diminished responsibility is the appropriate defence for chronic alcoholics to 
raise. There are also indications that some alcoholic defendants have been 
successful in plea bargaining on the basis of, or raising, the defence of diminished 
responsibility. It is not clear whether these cases involved a strict application of 
the test as it was laid down in Tandy. 


Provocation 


Provocation is a partial defence that reduces murder to manslaughter. In all three 
jurisdictions under examination the defence has the same structure?! The 
defendant must first establish that they actually lost emotional control of 
themselves at the time of the killing and secondly, that the ‘ordinary person’ (in 
England the ‘reasonable man") in their position might also have lost self-control. In 
all three jurisdictions the defendant's intoxication, and presumably also their 
alcoholism, will always be relevant in relation to the subjective component of the 
defence. That is, whether or not they personally lost control. However, the 
defendant's intoxication is not relevant to the objective component of the test as 
the ordinary person is always sober. 

For our purposes the next question is whether the fact that the defendant is an 
alcoholic, as opposed to simply intoxicated, alters the application of the ordinary 
person test. In other words to what degree are the defendant's reactions measured 
against the reactions of the ordinary alcoholic when they themselves are alcoholic? 
The answer is that in New Zealand and NSW the defendant's alcoholism is only 
relevant if the provocation is particularly provocative because of the fact that the 
defendant is an alcoholic, whereas in England the defendant's responses are 
measured against those of the ordinary alcoholic in all instances where provocation 
is an issue. This outcome is the result of the operation of the ordinary person test in 
the three jurisdictions under examination. 

In NSW a very wide range of the personal characteristics of the defendant are 
able to be considered when assessing the gravity of the po rovocation offered by the 
deceased from the point of view of the ordinary person.? However age is the only 
characteristic that can be considered when assessing the self-control expected to be 
exercised by the ordinary person in response to the provocation offered. In the 
recent New Zealand Court tof. Appeal decision, R v Rongonui*? the majority 
effectively came to the same result. They held that before a characteristic can 
modify the ordinary person test there must be a connection between the circum- 
stances of the provocation and the characteristic. What this means is that in both 
New Zealand and NSW the list of characteristics which will modify the ordinary 
person are defined broadly enough to include alcoholism, whether alcoholism is 
understood as a disease or a habit, but the provocation offered to the defendant will 
have to be particularly upsetting to them because of the fact that they are an 


79 See, for example, Lord Millet in R v Smith [2000] 3 WLR 654. 

80 See R v O'Connor 15 Cr App R 473; [1994] Crim LR 227; R v Cutlan [1998] 1 Cr AppR 1; R v 
Indich, Victorian Unreported Judgements, 1998; R v Thiel , Unreported, CCA. NSW, 1 May 1986. 

81 s 23(2) of the Crimes Act 1900 (NSW); s 169(2) of the Crimes Act 1961 (NZ); s 3 of the Homicide 
Act 1957 (UK). 

82 Stingel (1990) 171 CLR 312, at 326; R v Masciantonio (1995) 183 CLR 58. 

83 [2000] 2 NZLR 385 

84 See also: R v McCarthy [1992] 2 NZLR 550; R v Campbell [1997] 1 NZLR 16. Departing from: R v 
MacGregor [1962] NZLR 1069. 
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alcoholic before their alcoholism will have any effect on the outcome of applying 
the ordinary person test. Thus the mere fact that their alcoholism lowered the self- 
control that they exercised in response to insults that had no bearing on their 
addiction to alcohol is irrelevant to the operation of the test.55 What this means is 
that in reality the defendant's alcoholism will be irrelevant in most instances where 
they might otherwise want to argue the defence of provocation. 

In R v Smith® the English House of Lords took a different approach to the 
reasonable person test. In Smith the defendant was an alcoholic who had been 
drinking and had killed his drinking partner in a fit of rage. The characteristic 
argued in that case, however, was not his alcoholism but his depressive illness 
which it was said made him overreact to the fact that he thought that the deceased 
had stolen his tools. The characteristic argued was clearly disinhibiting but not 
relevant to the issue of whether the provocation offered was particularly grave to 
him because of that characteristic. A majority of 3 to 2 endorsed the Court of 
Appeal's decision that the characteristics of the defendant modify the reasonable 
person test for the purposes of considering both the gravity of the provocation 
offered to the defendant and the degree of self-control expected of them. It is also 
worth noting at this junction that the House of Lords had earlier held in the case of 
Morhall?! that the defendant's addiction to alcohol is a characteristic that can be 
taken into account for the purposes of modifying the reasonable person test. 
Interestingly the minority in Rongonui® would have arrived at this same point in 
New Zealand. In that case Elias CJ? thought that the characteristics of the 
defendant should be taken into account in modifying the ordinary person test for 
the purpose of assessing both gravity and self control. Furthermore she held this 
view whilst at the same time allowing the consideration of a broad range of 
characteristics. Examples of characteristics she thought should be accommodated 
are ‘immaturity through youth or mental impairment, cognitive impairment 
through brain damage or senility, and heightened sensitivity through a recognised 
syndrome induced by abuse.’ She qualified this list by commenting that before 
something could be accommodated as a characteristic it had to extend beyond ill- 
temper, irascibility, impulsiveness, violence, or the intoxication that an ordinary 
person might experience and is expected to keep under control. Alcoholism would 
arguably fit within the contemplated range of characteristics, although this 
conclusion may depend on a version of the disease model being adopted. On the 
reasoning of the majority in Smith?! and the minority in Rongonui’? the alcoholism 
of the defendant could be highly relevant to the defence of provocation in most 
instances in which the defence is raised. This is because it is likely in most 
instances to operate to lower the defendant's powers of self-control. 

Assuming that the defendant's alcoholism can be taken into account for the 
purpose of modifying the ordinary person test, there is still a question about 
whether their temporary state of intoxication can be taken into account as a 
symptom or manifestation of that characteristic, even though it cannot be a 
characteristic in its own right. If one views alcoholism as a disease then one has a 





85 See, for example, R v Newell [1980] Cum LR 576. 
86 See n 79 above, cf Camplin [1978] AC 705; Luc Thiet Thuan v The Queen [1997] AC 131. 
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strong case for including intoxication as a symptom of the characteristic whether 
one adopts a version that postulates a total lack of control over the defendant’s 
drinking, or a version that considers control to be impaired, along with their 
thinking around the decision to drink. This is not so clear if one adopts a habit 
model of alcoholism. There are some indications in the case law that the courts 
have tended to view alcoholism and states of temporary intoxication as separate 
phenomenon in this context even when they both occur in the same defendant. 
They do not seem to have done this from any particularly reasoned position. In 
Rongonui® the defendant suffered from alcohol dependence and was intoxicated at 
the time of the killing. Elias CJ made it clear that a state of intoxication was not a 
characteristic that could modify the ordinary person test. Unfortunately she did not 
look at whether or not that was different if the defendant happened to be an 
alcoholic. In R v Newell the court assumed, without deciding, that the 
defendant’s alcoholism could be a characteristic that modified the ordinary person 
test but nonetheless specifically commented that his lack of sobriety could not be 
as it was of a transitory nature. The link between the defendant’s alcoholism and 
his intoxication was not examined. Similarly in R v MorhalP5 the House of Lords 
said that one must draw a distinction between a state of intoxication which, as a 
matter of policy, is excluded as a characteristic and the defendant's status as an 
addict or alcoholic which is relevant. The court seemed to imply, although it did 
not expressly say so, that the reasonable man or ordinary person is always sober — 
even when we are talking about the reasonable or ordinary alcoholic. A position 
which is obviously counter-intuitive. 


Insanity 
. The classic definition of insanity is to be found in the McNaghten rules.™ To 
establish a defence of insanity it must be proved that at the time of committing the 
crime the ‘defendant was labouring under such a defence of reason, from disease of 
the mind as to not know the nature and quality of the act he was doing, or if he did 
know, that he did not know he was doing what was wrong.'?? This definition still 
applies in NSW and England where insanity is a common law defence, and is 
enacted in statutory form in section 23(2) of the New Zealand Crimes Act 1961. 
If a history of alcoholism produces an independent and recognised pathological 
condition then it is uncontroversial that this can form the foundation of an insanity 
defence. Thus delirium tremens?? and alcohol withdrawal psychosis?? can be the 
basis of a successful insanity defence. What is not so clear is whether alcoholism 
per se, along with states of intoxication which result from it, can form the basis of 
an insanity defence. The question has been phrased in this way because although a 
state of sober alcoholism could possibly amount to a disease of the mind! if it was 
sufficiently chronic, particularly if it was accompanied by brain damage, the 
condition is unlikely to ever be severe enough to raise the insanity defence. This is 
because, in itself, it is unlikely to impair the defendant's cognitive functions to 
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such a point that they are left ignorant about the nature and quality of the actions 
they are taking or of the fact that these actions are wrong. However, intoxication 
which results from the condition could conceivably produce this result. 

Once again the strongest argument for alcoholism forming the foundation of the 
insanity defence applies if the disease model of alcoholism is adopted. If this 
model is adopted then not only can the alcoholic’s state of mind be viewed as 
abnormal but arguably their intoxication can be logically brought within the ambit 
of their mental condition as a symptom of it. On the other hand, if the habit model 
of alcoholism is adopted then there is little argument for alcoholism forming the 
foundation of an insanity defence. 


Involuntariness 


It is probably the case that an alcoholic's drinking, no matter which model of 
alcoholism is adopted, is unlikely to be held to be involuntary in and of itself for 
the purposes of the automatism defence. This is because the courts have 
generally required a complete impairment of voluntary control — to the point that 
the person is not willing the actions of their own body — as a basis for the 
defence of automatism.!°! In the case of irresistible impulse, no matter how 
uncontrollable the decision to do the behaviour is the defendant is still in charge 
of their own body.!@ 

Whether or not an alcoholic who drinks themselves into an involuntary state can 
raise the defence of automatism on the basis of that state is another, more 
complicated, issue. Unlike the position in relation to insanity, self-induced 
intoxication which causes automatism cannot form the basis of an automatism 
defence in relation to crimes of basic intent in England!™ or in relation to any kind 
of offence in NSW.!05 As discussed above, only the most extreme version of the 
disease model is likely to prevent an alcoholic's drinking from being considered 
self-induced in NSW, although the position is not as clear cut in England. 

Even assuming that automatism could be raised in respect of an defendant's 
drinking, as is the case in New Zealand, and their alcoholic drinking in NSW on 
the basis of the most extreme disease model, and in England on either disease 
model, it is still the case that if the facts suggest insane automatism the defendant 
will be treated as raising the defence of insanity and not automatism. The classic 
manner of drawing the line between insane and non-insane automatism is to say 
that involuntariness caused by factors internal to the defendant is to be treated as 
insanity whereas involuntariness caused by factors external to the defendant is to 
be treated as non-insane automatism.!96 The problem with this test in relation to 
involuntariness caused by intoxication when the defendant is an alcobolic is that 


101 But see the discussion in A. Simester and W. Brookbanks, Principles of Criminal Law, (Wellington 
Brookers, 1998) 6872; B. Fisse, Howard's Criminal Law (Sydney: The Law Book Company, 5™ edn) 
422-428. 

102 AG's Reference (No 2 of 1992) [1994] QB 91; [1993] 4 All ER 683. 
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"Voluntariness, Intoxication and Fault’ (1991) 15 Cam LJ 112; H. Kalant, ‘Intoxication Automatiam: 
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104 Lipman [1990] 1 QB 152. 
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the defendant’s condition is really caused by factors both internal and external to 
them the condition of alcoholism and the influence of alcohol on their thinking. 

Obviously there is a stronger case for the defendant’s involuntary behaviour 
amounting to non-insane automatism if one adopts a model of alcoholism that 
views alcoholism as a habit, although, as noted, this model would simultaneously 
restrict the operation of the automatism defence in these circumstances in all 
jurisdictions except New Zealand. On the other hand it is arguable that a disease 
model is more likely to result in a finding that the defendant’s drinking in itself 
external was caused by an internal factor and therefore amounts to insane 
automatism. However, this is by no means clear-cut as relevant authority on the 
subject is unsatisfactory and arguably contradictory. 

In relation to the condition of diabetes, for example, it has been held that if the 
defendant does nothing and suffers from hypoglycaemia as a result of a blood 
sugar drop then the resulting condition has an internal cause and will amount to 
insane automatism.!° On the other hand it has been held that if the defendant takes 
too much insulin and suffers from hypoglycaemia the resulting state of mind is 
caused by an external factor and is thus non-insane automatism.!® The analogy to 
alcoholism in its disease version is obvious in that the defendant's underlying 
condition in both these instances is diabetes which is an internal medical condition 
and which, in turn, necessitates the consumption of an external factor — the insulin. 
Thus, on the basis of these authorities, if the defendant did any drinking which 
contributed to their resulting condition then it would be attributed to the effects of 
the alcohol rather than to their alcoholism and would thus amount to sane 
automatism. On the other hand the Australian decision of Weeks! suggests that a 
state of intoxication forms a part of the defence of insanity if a person has a disease 
of the mind that causes them to drink. In that case the defendant suffered from 
hypomania at the time of committing the offence. This type of mania occurs in 
episodes and during a manic episode patients can demonstrate a wide range of 
behavioural disturbances including disinhibition, often using alcohol and drugs to 
excess. In the face of this evidence the judge held that the defendant's consumption 
of alcohol was as a result of his mental illness or hypomania. The judge did not 
require a total impairment of control around drinking to achieve this result as the 
courts appear to have required in relation to the defence of diminished 
responsibility. There are also obvious analogies to be drawn between this case 
and the condition of alcoholism, viewed as a disease, which also has as one of its 

ms that the alcoholic drinks unwisely and to excess. Thus, on this authority 
if the defendant's drinking contributed to their resulting state then it, in turn, would 
be attributed to their alcoholism and insane automatism would be the correct 
outcome on the facts. Arguably this is a more sensible approach than the first as it 
is less arbitrary, more principled, and produces a better result in policy because the 


raises automatism and assigns some mental malfunction as the cause of it then they are to be taken as 
raising the defence of insanity unless the malfunction was: 
e transient 
e caused by trauma, whether physical or psychological, which the mind of an ordinary person 
would be likely not to have withstood, and 

* not prone to recur. 
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defendant’s dangerous alcoholic drinking will result in treatment after a verdict of 
insanity as opposed to a complete acquittal on the basis of automatism.!!9 

A third approach to the interface between sane and insane automatism in such 
circumstances is suggested by the English Court of Appeal in Burns.!!! In that case 
the defendant, who was convicted of indecent assault, had taken pills and a small 
amount of alcohol and, at the time of committing the crime, was operating in a 
state of automatism. Medical evidence was given which suggested that he suffered 
from the disease of alcoholism and had brain impairment from that condition. 
However, drugs or alcohol were necessary on top of the impairment to produce a 
state of automatism. The court held that, where there was evidence of external 
factors operating on a disease of the mind to produce a state of automatism coupled 
with the fact that the defendant did not appreciate the effect of those factors when 
he took them, the jury should have been directed as to automatism in addition to, or 
even if they rejected, insanity.!!? Leaving both defences to the jury!!? when the 
defendant's mental state appears to be a blend of both internal and external 
considerations is arguably the least satisfactory of the three approaches outlined. It 
appears to be based on the assumption that the jury can resolve the issue as one of 
fact when it seems that the real issue is one of legal principle, and therefore to be 
resolved by the court: How should one treat a case in which the cause of the 
automatic state is both internal and external? 

It is clear from this overview that the model of alcoholism adopted does make a 
difference to judgements about the criminal liability of an alcoholic. In summation, 
if the disease model, conceptualised as a total lack of control over alcohol, was 
adopted the defendant would be able to use their condition as a basis for 
successfully arguing lack of intent in New Zealand, and probably also in NSW and 
England. They would potentially be able to raise the defence of diminished 
responsibility in NSW and England. They would be able to use their condition, and 
arguably any resulting intoxication, to modify the operation of the ordinary person 
test in the defence of provocation in relation to gravity only in NSW and New 
Zealand, but also in relation to self-control in England. They would also be able to 
use it as a basis for the defence of insanity and/or automatism. In other words, if 
this model was adopted the defendant's alcoholism and their subsequent 
intoxication would be potentially relevant to all aspects of their criminal liability. 
Unfortunately, as some of the case law in relation to diminished responsibility 
demonstrates, the model, whilst producing these results in theory, might also set 
standards of proof that would be unattainable for most alcoholics in fact. 

On the other end of the spectrum, if a habit model of alcoholism was adopted 
then little would be available to the defendant as a defence to legal liability other 
than the defence of automatism and lack of intent in New Zealand in relation to all 
offences, and the defence of automatism in England in relation to crimes of 
specific intent only.!!4 

In between these two extremes is the possibility of adopting a disease model 
which posits impaired volition in relation to alcohol consumption as opposed to a 
total loss of control and impaired cognition around the decision to drink. Whether 


110 R Mackay, ‘The Taint of Intoxication' (1990) 13 International Journal of Law and Psychiatry 37. 

111 See n 62 above. 

112 ibid 374. 

113 R. MacKay ‘Intoxication as a Factor in Automatism’ [1982] Crim LR 146, 152. 

114 As noted above there is also the possibility of the defendant's status as an alcoholic modifying the 
ordinary person test in relation to the defence of provocation. However there is not a very strong case 
for resulting states of intoxication being included in the defence of provocation on a habit model. 
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or not a particular defendant's alcoholism and consequent intoxication was 
relevant to their legal liability would depend on a factual assessment of their 
particular cognitive impairment with regard to the decision to drink, as well as the 
actual degree of control they had over their drinking. The consequences of this 
model would be that diminished responsibility, provocation, insanity and/or 
automatism were available as they are in relation to disease models involving a 
total loss of control with the exception of diminished responsibility and 
automatism in NSW and possibly automatism in England in relation to crimes of 
basic intent. On the other hand this model has the advantage over the more extreme 
disease model of not setting up a standard of alcoholism that is unprovable on the 
facts for most alcoholics. It also has the result that the defence of lack of intent 
would not be available to an alcoholic defendant in NSW, and possibly England, in 
respect of crimes of basic intent. 

A review of the case law dealing with the issue of alcobolism in the context of 
criminal liability reveals that the only area in which the courts have taken on 
directly the issues raised by the condition of alcoholism is in relation to the defence 
of diminished responsibility. Here they have tended to opt for the most extreme 
version of the disease model, and have focused on the issue of control to the 
exclusion of what the model has to say about other features of the condition. 


Conclusion 


In this paper it has been argued that the debate about whether or not alcoholism is a 
disease or a habit has yet to be resolved and yet the manner in which it is resolved 
will have a significant impact in theory on the criminal liability of the alcoholic. 
Given this state of affairs it is arguable that the obvious course of action is to adopt 
that model of alcoholism for the purposes of criminal liability that produces the 
outcome that is most socially advantageous in terms of the disposition and 
treatment of alcoholic offenders. In other words, to resolve the dilemma not as a 
matter of theory or fact but as a matter of policy. This paper will conclude by 
suggesting that the model that best achieves this result is the impaired control and 
cognition disease model. 

If an alcoholic's condition is the major cause of their criminality, and they are 
capable of being treated, then it makes most sense from a societal point of view to 
treat them rather than punish them — or certainly to punish them only to the 
necessary minimum. It used to be thought that an alcoholic had to voluntarily seek 
help before treatment could be effective. However, research now suggests that 
compulsory treatment has about the same prognosis as voluntary treatment.!!5 
Conversely, even if an alcoholic's condition is the major cause of their criminality, 
if treatment is not successful then it makes sense to impose punishment 
unmitigated by consideration of their condition. Whilst an alcoholic might not 
have choice over their status as an alcoholic they do appear to have choices around 
whether or not they treat their condition. Thus an alcoholic should not be allowed 
to escape the consequences of their behaviour so long as they continue drinking. 





115 Collins and Wolfgang, n 4 above; Chick, n 18 above; A Luks, ‘Alcoholism: Do Threats and 
Mix?' in The Hastings Center Report: Coercive Laws and Individual Rights (December 1982) 7; W. 
Hall, “The Role of Legal Coercion in the Treatment of Offenders with Alcobol and Heroin Problems’ 
(1997) 30 The Australian and New Zealand Journal of Crimmology 28; R. Speigiman, ‘Mandated AA 
attendance for recidivist drinking dnvers: pohcy issues’ (1997) 92 Addiction 1133. 
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Clinical experience suggests that if coercion into treatment is to succeed, the 
patient should have at least something to lose by not complying.!!6 

So from a policy point of view it appears to make the most sense to treat an 
alcoholic defendant within the auspices of the criminal justice system, releasing 
them if treatment is successful and they are likely to be reintegrated as a 
contributing and functional member of the community, but requiring them to serve 
out the standard sentence for their crime if they are not treatable at that point in 
time.!!7 There are two ways of achieving this result. 

The first is to deal with the alcoholic's condition at the point of trial and impose 
treatment in the place of punishment as a matter of liability rather than sentence. 
Insanity is a defence that effectively achieves this result. Neither automatism nor 
the 'defence' of lack of mens rea do, as they both result in a complete acquittal. 
There are advantages of this approach. Insanity offers reduced stigma on the event 
of a conviction,!!3 at the same time as giving the defendant feedback that they do 
have a condition which needs treatment. In other words they are not a social 
drinker having an unfortunate run of bad luck. In addition, there are strong 
arguments for keeping as many issues of culpability as possible in the trial rather 
than the sentencing stage. There is arguably greater public ownership, more 
principled input and greater certainty if criteria of moral accountability are 
determined at trial in the application of the defences than if they are understood to 
be sentencing considerations. This is because, if they are enshrined in legal 
doctrine, then there is less discretion about their application and they are subject to 
continuous scrutiny and legal and policy debate by lawyers and academics. 
Sentencing principles are inherently more personal and indeterminate than the 
criterion of legal liability. 

There are some disadvantages of using the insanity defence, however. Whether 
or not the mental health system is adequately equipped to deal with the condition 
of alcoholism will depend on the rehabilitation facilities that are available in each 
jurisdiction and the interface between those facilities and the mental health system. 
Furthermore, because the defendant is essentially acquitted there is no movement 
back into the criminal justice system if treatment proves to be unsuccessful at that 
point in an alcoholic's development. Finally the criteria for the defence of insanity 
are so extreme that the defence is unlikely to be applicable in most cases of 
criminal offending by alcoholics. 

The second way of dealing with the issue is hold an alcoholic fully responsible 
for the crimes that they have committed and then deal with their condition as a 
sentencing issue.!!? Thus treatment could be built into an otherwise retributive 
sentence. This would mean that the offender was under the auspices of the criminal 
justice system but subject to treatment — assuming that flexible rehabilitative 
sentencing options are available in the jurisdiction concerned. Without being 
clear about which model of alcoholism they are adopting this seems to be 





116 Chuck, n 18 above. Alcoholics Anonymous, n 40 above, 24. 

117 Obviously there are many difficult issues to resolve in implementing such a schema. How does one 
determine when treatment is successful? To what degree should an alcoholic defendant be punished 
nr po EE 

118 There is a body of crimmological work highlighting the significance of the phenomenon of 
‘labelling’. See, for example, the discussion m J. Young, “Thinking Senously About Crime: Some 
Models of Criminology’, chapter 14 in M. Fitzgerald, G. McLennan and J. Pawson (eds), Crime and 
Socisty: Readings in History and Theory (London: Routledge/OUP, 1981). 

119 C. Felker, SU eee Or con ee qt ee ee Part 1° Dec 1989 Federal 
Probation 3 

120 D. Malcom, Opening Address, Alcohol and Crime Conference (Perth, Api 1989). 
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essentially the approach that is currently favoured by the courts.!2! Related to this 
approach is that of allowing the defendant diminished legal liability in respect of 
murder by extending to them the partial defences to murder, such as provocation 
and diminished responsibility. What this means is that the court is able to access an 
increased range of sentencing options and can therefore accommodate the need to 
treat the defendant’s alcoholism at sentencing. Sentencing flexibility is particularly 
desirable in a jurisdiction like New Zealand where there is a mandatory life 
sentence for murder. !? 

Clearly neither the fully impaired disease model or the habit model would justify 
this outcome. As noted above, the fully impaired disease model in theory would 
potentially completely acquit an alcoholic defendant in some cases — if they were 
able to raise the defence of lack of intent, for example — with no possibility of 
treatment in consequence. Also, as noted above, the model sets up a standard in 
practice which most alcoholic defendants would find extremely difficult to satisfy. 
On the other hand, as we have seen, a habit model would fail to extend the partial 
defences to the defendant. It follows that the model that gets closest to justifying 
this result is a disease model which conceptualises control as impaired rather than 
lost and also contemplates some distorted thinking around the decision to drink. As 
demonstrated in this paper the essential consequences of using such a model would 
be to make the partial defences realistically available to the defendant, with 
some possibility of the defence of insanity if the factual situation was extreme 


enough. 





121 Bus i dera gak fervare atc boi and solle ae Creve a or 
courts embarked on the kind of exercise described The defendant's alcoholism might work as an 
aggravating factor, or at least will not amount to a mitigating factor, if they had notice that they had a 
problem particularly if it had resulted in poor offences — and yet had done nothing about it: The 
Queen v Reuben, unreported, NZ Court of Appeal, 19 April 1991, R v McKnoulty, unreported, 
Supreme Court of NSW, 6 July 1995. In some cases the courts have implied that it might be a 
aggravating factor, or at least will not be a mitigating factor, because the defendant's alcoholism 
renders them likely to be future danger to the commmnity: R v Stewart (1989) 11 Cr App R (S)132. 
Particularly where they have no insight into their condition and have failed at treatment in the past: R 
Ds pee I oe R v Parker, unreported, High Court, 
Wellington, 8 December 1995. On the other hand if there is a prospect of rehabilitation then that 
might be a sentencing alternative: Hohaia v Police, unreported, High Court Christchurch, 18 June 
1999; R v Taam, unreported, High Court Christchurch, 17 September 1998; R v Hensley, unreported, 
High Coart, Nelson, 15 June 1998; R v Cornford, unreported, High Court Wellington, 19 December 
1995. Providing that the violence of the offence or the need for pubhc protection don't override 
Bee et pee a oe a 
Hudson v Police, unreported, High Court Palmerston North, 9 May 1997; E Lis Sa ae 
Court of Appeal NZ, 3 October 1995; Carr v Police, unreported, High Court Christchurch, 15 
December 1997 

122 Sechon 172 of the Crimes Act 1961 (NZ). 

123 It follows from the discussion above that some modification of the NSW Crimes Act 1900 would be 

necessary to achieve this result in relation to diminished responsibility due to the nature of the 
Onnen ef seit hoc sced intoiestion contained in d fegislaron It is also the case that the partial 
defence of diminished responsibility would need to be made available in New Zealand. 
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Consent or Property? Dealing with the Body and its Parts 
in the Shadow of Bristol and Alder Hey 


Kenyon Mason* and Graeme Laurie** 


This article first considers the tenuous base on which the law of property in the 
body is founded, and then discusses the practical results of this in the light of the 
recent furore surrounding events at Bristol and Alder Hey. The authors suggest 
that neither the consent-based model followed by the official inquiries into these 
events nor a possible policy based on a full-blown property model adequately 
cover the private rights of an individual’s next of kin or the right of the public to 
an efficient and reliable pathological service within the NHS. Rather, they 
propose that a combined model in which a ‘cascade of possession’ for the 
recognition of various property interests is initiated by assent on the part of the 
next of kin and terminates in full possession of the body vested in the executor for 
the purposes of its disposal. The authors recommend further that any reform of the 
law should apply property rights to body parts taken from both the living and the 
dead. 


A constant shifting of moral and ethical standards is the very essence of a pluralist 
society, and usually this movement gradually becomes embodied within the law. 
However, the Western jurisdictions seem to have maintained over the centuries a 
steady state of general ambivalence towards dead bodies and those who deal with 
them. This ambivalence is directly reflected in the law in the United Kingdom, 
which is premised on the old and rather dubious rule that there is no property in a 
corpse. While this rule still remains the basis of the modern law, more recent 
developments concerning the removal and retention of body parts at post-mortem 
examination — which have been the subject of a number of high profile 
governmental inquiries! — furnish us with strong evidence of a major, and hitherto 
unnoted, attitudinal change on the part of the public that has arisen in relation to 
the way in which we consider our bodies and to the value that is, or can be, 
attached to them. 

To some extent, this is inevitable when a population that is accustomed to the 
carnage of war is gradually replaced by one that sees death as an intensely private 
matter. Closer consideration, however, discloses more particular reasons for this 
shift of sentiment. These include, (a) a heightened public awareness and interest in 
medical practices, (b) increased respect for individual and familial autonomy, (c) a 
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1 See, the Bristol Royal Infirmary Inquiry, Interon Report: Removal and Retention of Human Material 
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less deferential attitude towards the medical profession, and (d) growing evidence 
of the value of human body parts, both in commercial and in ethical terms. 

The official inquiries, and several other reports,? have opted for a resolution 
which originates in ethical discourse rather than in law. Moreover, they have 
adopted an approach which has only relatively recently been accepted into law, and 
principally through the discipline of medical law which itself has existed as a 
nascent discipline in its own right for only a few decades. This approach is via the 
consent model, which is the primary means by which respect is paid to individual 
autonomy. Rightly or wrongly, the current view of ‘autonomy’ is that it identifies 
the individual as an independent and unfettered ‘chooser’. The importance of 
autonomy and consent in the health care setting then becomes axiomatic — it is the 
key principle that serves to legitimise dealings between health care professionals or 
researchers and patients or research subjects. 

The value of the consent model has been accepted unquestioningly in the context 
of Alder Hey, Bristol and Scotland — 31 of the 69 recommendations in the interim 
report of the Bristol vene for example, relate to consent. In parallel with this, 
the Chief Medical Offi and the Secretary of State for Health? have recom- 
mended a tightening up of consent procedures in England and Wales pertaining to 
the removal and retention of human tissue following ‘postmortem examination, 
and the McLean group in Scotland has done the same. 

The ethical imperative to obtain informed consent has become a powerful 
medico-legal norm in recent years, but its meaning has become imprecise, if not 
distorted. One is reminded of the words of the American Judge Frankfurter: ‘A 
phrase begins life as a literary expression; its felicity leads to its lazy repetition; 
and repetition soon establishes it as a legal formula indiscriminately used to 
express different and contradictory ideas’.’ 

In this article we consider the flaws of the consent model that has been proposed 
as a solution to the practices at Alder Hey, Bristol and around the country, and we 
question its ability to provide the optimal legal and ethical solution to the dilemmas 
that we face when dealing with human body parts. In particular, we explore the 
collateral option of applying a consistent and coherent property model in 
evaluating the status of excised body parts or tissues — not as an alternative to 
the consent model, but as a necessary and valuable adjunct to it. While the current 
spate of inquiries and their reports are concerned with the treatment of body parts 
post-mortem, we do not believe that their recommendations, or the attitudes that 
underlie them, are of relevance only to body parts removed from the dead. Rather, 
they speak to the question of the status of human body parts more generally, 
including those taken from the living. Although we concentrate on the dead — 
insofar as that is the topic of current interest — our conclusions as to the relevance 
of property in human tissues should be seen as incorporating this view. 


2 See for example Nuffield Council on Bioethics, Human Tissue: Ethical and Legal Issues (April 

1995); Working Party of the Royal College of Pathologists and the Institute of Biomedical Science, 

Consensus Statement of Recommended. Policies for Uses of Human Tissue in Research, Education 

and Quality Control (1999) and Medical Research Council, Working Group on Human Tissue and 

Biological Samples for Use in Research: Report of the Medical Research Council Working Group to 
Operational and Ethical Guidelmes (1999). 

For criticism of tus concept of autonomy, see O. O'Neill, Autonomy and Trust in Bioethics 

: The Gifford Lectures, 2001). 
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It is no longer true, as it once seemed, that the human body is valueless. Considerable 
public and private value can be attached to the body and its parts and it is possible to 
identify a range of such values and uses in contemporary society. These include: 


e the public health importance of post mortem examinations — up until very 
recently a clear social datum — which should not be obscured in the aftermath 
of the current furore; 

e the medical value of human tissues taken both from the dead and the living — 
for example, the widening use of organs for transplantation and the use of 
thymic tissue in immunological medicine; 

e the value of important biotechnological inventions using human material, now 
protectable in Europe by patents under the biotechnology directive;? 

e a broader commercial value of organs and tissues — for example, it is 
undeniable that a black market in organs exists;? 

e the ethical value of the body — in the shadow of individualism, the body has 
acquired more moral significance as an extension of the ‘self’. 


Relative values and uses 


The potential values of human material depend very largely on a number of 
different factors. These include the circumstances in which the material is removed 
from the body, whether and how it is retained or used and, if so, the form in which 
it is retained or used. It is of critical importance, for example, to distinguish 
between removal and retention. Removal of organs from the body cavities is an 
essential part of the autopsy. Normally, these would be replaced in the body shell 
although a correct anatomical rearrangement is, of course, then impossible. The 
bare act of removal is to be contrasted with removal without replacement, which is 
retention. In particular, the legitimacy of removal does not necessarily correlate 
with the legitimacy of retention. One reason for this is that the definition as given 
fails to distinguish between retention for diagnostic and for archival purposes. The 
latter involves permanent retention — often with further work devoted to 
educational demonstration which is clearly beyond the immediate remit of the 
autopsy. The former is, generally, a matter of necessity. For example, the brain has 
to be fixed in formalin for several weeks before it can be properly examined; 
alternatively, the heart may need to be perfused in order to demonstrate the degree 
of coronary insufficiency that is present. This poses an ethical and practical 
dilemma. If, say, such a brain is to be reunited with its body, and if one is to be sure 
that its examination has been complete, the funeral must be postponed for several 
weeks; very few parents or executors are likely to consent to such a delay and the 
resultant threat to academic neuropathology is very real. 

A further problem stems from the common failure to distinguish between an 
organ and tissue!’ — the latter being here defined as a fragment of the former. This 
distinction is of particular importance because it carries with it clear differential 

8 Directive of the European Parliament and of the Council on the Legal Protection of Biotechnological 
Inventions (No.98/44/EC) was adopted on 6 July 1998. Most of its terms have been incorporated into 
UK lew by the Patents Regulations 2000, which came into force on 28 July 2000. 
9 The University of Berkeley is undertaking a world-wide study of trade in human organs — Organ 
Watch — «http://sunsite.berkeley.cdu/biotect/organswatch/». 
10 Notably a fault not made by the Royal Liverpool Children's (Alder Hey) Inquiry, n 1 above. Several 
commentators who espouse the consent model still fully recognise the significance of the distinction — 
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values that we give to whole organs as compared with tissue samples. If we fail to 
make the distinction, these relative values become obscured, with the attendant 
result that the general debate becomes confused and obfuscating. 

A range of differential values arises from the distinction between organs and 
tissue samples. First, there is the important differential moral value that we attach 
to each. There is, for example, a real emotional distinction to be made; distress at 
the retention of a beart or brain is understandable, but it is difficult to say the same 
about the removal of samples of tissue of about 5 cm? which will be scarcely 
recognisable as such if they are stored. Second, the purpose of retention is equally 
different. The vast majority of pathologists will hold as a matter of conviction that 
the microscopic examination of tissues is an integral part of the autopsy and that its 
inclusion should be regarded as minimally good practice. It follows that the same 
pathologists would regard consent to autopsy as including consent to the retention 
of blocks of tissue preserved in paraffin that are essential to the preparation of 
microscopic slides and microscopic diagnosis. This is because it is quite impossible 
to examine an organ by the naked eye alone and be certain to have eliminated the 
possibility of its being diseased. And, while we are considering accepted practice, 
it is worth noting that Skegg, a major medico-legal authority, wrote in 1991: 

The removal and processing of samples for histological study is now regarded as a proper 

part of a post-mortem examination ... Authorization of a post-mortem examination can 

therefore be taken to include authorization for the removal and retention of some tissue.!! 


On the other hand, the purpose of retaining organs indefinitely is basically for 
exhibition — be it private or public. Any justification on the basis of on-going 
research is certainly of reduced quality, and the pathologist who retains an organ 
without authority is, therefore, clearly at risk of an accusation of grave-robbing. 
That is, unless he can be said to own the organ. We discuss this possibility below. 


Legal inconsistencies 


Thus, there is a range of values which can be applied to the body and its parts, 
extending from the emotional on the one hand, to the scientific on the other. How 
do we recognise and pay due regard to this? Unfortunately, the inherent 
ambivalence associated with dead bodies, much of which is both culturally and 
religiously directed, is also reflected in uncertainty in the law relating to human 
material. 

An analysis starts with the time-honoured legal maxim that there is no property 
in a dead body and it is fundamental to this paper that we accept that we can extend 
this to body parts.!? Without getting diverted into the minutiae of the matter, it may 
well be seen as another of those phrases that become distorted by easy use. This 
particular phrase had, in fact, a pretty difficult birth. It may well be attributed to 
Coke who held: ‘The buriall [sic] of the Cadaver (that is, caro data vermibus) is 
nullius in bonis’ .? 


eg L. Skene, ‘Proprietary nghts in human bodies, body parts and tissue: Regulatory climates and 
proposals for new laws’ (2001) LS, forthcoming 

11 P.D.G. Skegg, "The use of corpses for medical education and research: the legal requirements’ (1991) 
31 Med Sci Law 345. 


12 For discussion, see A. Grubb, ' “I, me, mine": Bodies, perts and property’ (1998) 3 Med Law Internat 
5 Pe Rey [1998] 3 All ER 741. 
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Skegg, however, to whom we are indebted for the quotation, '* believes that this 
was no more than a comparison with the worth of the gravestone and/or that the 
cadaver was subject to the ecclesiastical law only, while Grubb has suggested that, 
given his reference to the ‘worms’ Coke may have been referring to the buried 
body only.!5 Others have referred to the seventeenth-century case of Haynes which 
seems to have been completely misinterpreted.!ó Be that as it may, the ‘no 

' rule was established, albeit on shaky ground, by the nineteenth century.!? 
It has also been accepted as the law of Scotland.!8 

What, then, was the purpose of the rule? It is, at least, arguable that the ‘no 
property rule' was invented, in a paradoxical sort of way, to emphasise an intuitive 
belief that some sort — and, perhaps, a considerable sort — of human dignity 
remained in the body after death and that to allow trading in a body was the 
ultimate indignity. If that was the case, then the proposal back-fired in that, as a 
result, the body cannot be stolen because the definition of theft, or larceny as it was 
at the relevant time, involves the appropriation of ‘property belonging to another’. 
If there is no property, there can be no theft. 

Thus, at the trial of the resurrectionist Lynn, the indictment was no more than the 
very dubious charge of digging up — not stealing — a corpse. The Court of King's 
Bench explained this on intuitive grounds: ‘Common decency requires that the 
practice should be put a stop to. The offence was cognisable in a criminal court as 
being highly indecent, and contra bonos mores, at the bare idea alone of which 
nature revolted'.? And we see this being followed in another early case of 
importance in which a man who was allowed to open his mother's grave in order to 
bury his fatber, in fact, disinterred his mother and took them both off to bury them 
elsewhere.” He was accused of ‘unlawfully, wilfully and indecently opening a grave 
and removing a body’ and the judge explained: ‘Our law recognises no property in a 
corpse and the protection of the grave at common law ... depends upon this form of 
indictment'. We can add to these the important and wide-ranging case of Williams v 
Williams in which it was held, inter alia, that a person could not dispose of his body 
by will because there can be no property in the body of a human being.?! 

Clearly, it is open to the courts to ignore such a tenuously based doctrine but they 
have chosen not to do so.” As recently as 1996, we have the Court of Appeal 
agreeing with the courts below that ‘there is no property in a dead body'.?? And this 


14 P.D.G. Skegg, ‘Human corpses, medical specimens and the law of property’ (1975) 4 Anglo-Amer 
Law Rev 412. 
15 Grubb, n 12 above. If this is so, the law of England, which makes no such distinction, may be founded 


not on shaky ground but on fallacy and the position may well be the same in both England and 
Scotland. 
16 Haynes’ Case (1614) 77 ER 1389. Thus case appears to say no moro than that the corpse cannot own 


17 R v Sharpe (1857) 169 ER 959; R v Price (1884) 12 QBD 247; Williams v Williams [1881-85] All 
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Skegg, ‘Medical uses of corpses and the “no property” rule’ (1992) 32 Med Sci Law 311. 
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nemo videtur' Ulpianus, Dig 9,2,13 translatable as ‘It appears to be the case that no ono is the owner 
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19 Rv Lynn 2 T R 394 (1788). 
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leads us, very unsatisfactorily, to the answer to the problem which is still the 
answer to-day — that interfering with a dead body is little more in law than 
something that we see as unpleasant and anti-social. Anti-social in that it has 
effects on others and particularly on the next-of-kin. 

But, what does the rule mean? Presumably, it means that the dead body cannot 
be bought or sold — that is, it has no financial value. But this is not, in fact, so, even 
if it once were — we have here, in fact, a prime example of changing values. It may 
well be that what had no value in the eighteenth century has considerable value 
today. Many people would readily buy a fresh cadaver kidney if they were allowed 
to do so and we admit the truth of this in statute law. The Human Organ 
Transplants Act of 1989 prohibits the sale for transplantation, not only of living 
organs but, also, of dead organs.2* If there is no market, why should we criminalise 
it? The fact is that there is a market, and to say that there is not is to perpetuate a 
fiction. Yet that is what the law persists in doing. 

Be that as it may, we seem to have reached a point where we know why 
interference with a body is disallowed and we can anticipate the legal reaction to 
modern day body-snatching. But, so far, the law that we have considered is 
confined to interference with bodies that have been buried. The next problem area, 
and certainly the most immediate problem area, concerns the body that has not 
been buried; what then, in short, of the body in the post-mortem room? It is here 
that we begin to see the influence of statute law — and, unfortunately, of statute law 
that can, at best, be described as being of indifferent quality. 


Dealing with dead bodies under statute 


The Human Tissue Act 1961 gives statutory authority to the person ‘lawfully in 
possession' of a dead body to use that body towards certain designated ends. The 
legislation is, however, simply an enabling Act, in that it does not give any 
substantive rights over a human body. It merely legitimises certain dealings in very 
specific circumstances. In particular, the Act eschews any appeal to a property 
model in respect of human material, preferring instead a system of consent or 
dissent to legitimate certain key uses in the contexts of therapy, education or 
research. 


The individual and his relatives 

Both the Human Tissue Act 1961 and the Anatomy Act 1984 provide some 
authority for the deceased and his or her surviving relatives to have some say in the 
disposition of the body. One of the justifications of — or a result of — the 'no 
pro rule’ has always been that the deceased cannot ‘will’ his or her body 
away.” There is now some evidence that statute has eroded this position — albeit in 
a strictly limited way. On the negative side, it is quite clear that an intimation in 
life to that effect dictates what cannot be done to one's body by way of post- 
mortem invasion. Positive rights to self-disposal are not so clear cut. Despite what 
is commonly believed, nobody has the power to countermand the instructions of 
the deceased — say, by way of a donor card — as to how his or her body is to be 
used. But the instructions are no more than an expression of a willingness to allow 


24 The Act does not otherwise specifically prohibit the sale of body parts. For criticism, see G. Dworkin 
and L Kennedy, ‘Human tissue: nghts to the body and its parts’ (1993) 1 Med L Rev 291. But see also 
the powers of the Secretary of State in National Health Service Act 1977, ss 25 and 62. 

25 Seo Willams, n 17 above. 
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one’s body to be used in a certain way and, by the same token, nobody need act 
upon the stated wishes. At the end of the day, the authority to do so or not to do so 
rests with the person in lawful possession of the body at the time of death, and in 
most cases that is likely to be the hospital authority. 

However, this need not always be the case. Consider the circumstances of the 
person who dies at home, in the presence of his or her spouse; or the parents who 
are at the bedside of their terminally ill child. In both of these cases the intention of 
the relatives will undoubtedly be to accept their duty to bury or cremate the 
deceased, and it follows that they will be legally, as well as in spirit, in possession 
of the deceased’s body and can, therefore, authorise a post-mortem examination 
and removal of tissues. 

It is of fundamental importance to note, however, that neither the relatives, nor 
indeed any other person or organisation lawfully in possession of the body, has any 
‘right to consent’ to the use of a dead body under the 1961 Act. Consent is only 
relevant in that it is implied within a prior-expressed wish on the part of the 
deceased that his or her body be used for medical or scientific purposes. In its 
absence, no one else can actively consent to such procedures. At best, the person 
lawfully in possession of the body can authorise the said use of the body, provided 
that, after having made such ‘reasonable enquiry as may be practicable’, there is no 
reason to believe that the deceased had expressed any objection to organ removal 
or post-mortem examination or that the surviving spouse or ‘any surviving relative’ 
of the deceased objects to the body being so dealt with.” Strictly speaking, then, 
relatives or parents in possession of a deceased’s body cannot give meaningful 
consent to removal of a person’s organs because another relative might 
legitimately veto that consent. In short, the mere giving of consent by the relative 
in possession of the body does not remove the potential veto through dissent which 
‘any living relative’ might express. 

The resultant position is as follows. Consent appears as an ethical imperative 
when we seek to ensure positive disposition of our own body on death. This stands 
in contra-distinction to the position for relatives from whom there must at most be 
no evidence of any refusal and who can, at best, do no more than offer tacit assent. 

The Human Tissue Act has been roundly criticised in this latter regard for its 
failure to reflect the ethical value of consent. Indeed, each of the inquiry bodies 
which has examined the practice of removal and retention of human organs at post- 
mortem examination has expressed emotions of horror or surprise that informed 
consent to such practices has not always been obtained from the relatives.” But, 
there are at least two ways in which we can approach this criticism. First, the 
Human Tissue Act is 40 years old this year, and our ethical standards have 
certainly evolved since its inception. A conclusion that consent should now be 
obtained before any dealings with a dead body is then understandable; the only 
questions that remain are who should give that consent, on what basis, and for 
which purposes. 

Alternatively, we should, perhaps, revisit the true meaning of consent — that is, 
we should question the proper role of consent and examine the limits of its 
legitimate operation. Consent has no ethical value in its own right. It is no more 


26 D. Lanham, “Transplants and the Human Tissue Act 1961' (1971) 11 Med Sci Law 16, quoted with 
approval by L Kennedy and A. Grubb, Masa LM Cua REE HE E 
the Transplant of Human Organs Bill 2001, c 1, which substituted the words ‘person lewfally’ by 
"health authority or NHS Trust’, The Bill, however, lapsed with the dissolution of Parliament. 

27 Human Tissue Act 1961, s 1(2) 

28 Seen above. 
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than a means to an end, and that end is the fundamental principle of respect for 
persons. In the circumstances relating to the uses of a corpse, the person to be 
respected is the deceased and it is easily argued that the dead retain a number of 
residual interests after their passing.2” Why should it be that these interests are best 
protected by giving relatives a right to consent, or refuse, interventions post- 
mortem? 

In contemporary medical law and ethics, consent has come to be treated as being 
synonymous with autonomy — that is, the state of self-determination which imports 
the right to choose for oneself how to live one’s life. Seen in these terms, autonomy 
and consent are individualistic and atomistic notions, focusing on the individual 
person and the protection or furtherance of his or her interests. Consent is sought as 
the ultimate expression of self-determination, and when consent cannot be 
obtained, individuals are usually treated in their own best interests. In England and 
Wales, it is not possible for any other person to consent on behalf of an 
incapacitated adult. Indeed, it is not even possible for a court to do so, and arguably 
this is a reflection of the individualistic concerns that consent is designed to 
protect.?? In contrast, the recent passing of the Adults with Incapacity (Scotland) 
Act 2000 now makes possible the appointment of proxy decision-makers in 
Scotland with the power to consent on behalf of one who is incompetent to do so. 
This right is not, however, fully akin to that of a person with full capacity. For 
example, the consent of the proxy need only be sought where it is reasonable and 
practicable for the medical carer to do so. Moreover, this right to consent, such as it 
is, carries no corresponding right to refuse treatment. At best, an appeal can be 
lodged with the Court of Session?! To this extent, the right of a third party to 
consent only exists if it is exercised in respect of positive treatment decisions 
regarding the incapable patient, it does not extend authority to negative treatment 
decisions, ie those involving withholding or withdrawing of treatment.?? In no way 
is it intended to replace the essentially individualistic notion of autonomy, which 
underpins the more robust doctrine of informed consent. 

Applying this formula to the current problem, is it not entirely defensible only to 
accord interested third parties a right to dissent to the post-mortem removal and use 
of organs? The classification of their interest as one which merely permits the 
lodging of objection, rather than one upon which authorisation should turn, does 
less damage to the true nature of the concept of consent. This becomes all the more 
apparent when one considers the classic conflict situation: what is to be done if a 
deceased person has left provisions for post-mortem uses of his body (a consent), 
but relatives object nonetheless? At present, the law does not require that the views 
of relatives be considered but it happens invariably in practice. There is no obvious 
way out of this conflict if relatives are given a right to consent, and by corollary to 
refuse. While one might try to prioritise the consent of the deceased over the 
refusal of the relatives, current practice indicates that this is unlikely to happen, 
and it will be all the less likely if the supposed right of relatives to consent is one 
which reflects the ethical value of autonomy and which is exercised in an 
atmosphere that is highly charged with emotion. But with whose autonomy are we 


29 For major discussion, see. A.E. Buchanan and D W. Brock, Deciding for Others: The Ethics of 
Surrogate Decision Making (Cambridge: Cambridge University Press, 1992) 162 et seq. 

30 The courts can — and of course often do — declare a procedure not to be unlawful in the absence of 
consent. The distinction may seem to be pedantic but it js, nonetheless, real: Re F [1990] AC 1. 

31 See Adults with Incapacity (Scotland) Act 2000, ss 49-50. 

32 See, further, G.T. Laurie and J.K. Mason, "Negative Treatment of Vulnerable Patients: Euthanasia By 
Any Other Name?’ (2000) Juridical Review 159. 
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concerned in such cases? It should, surely, be the autonomy of the deceased, yet 
relatives are just as likely, if not more so, to exercise a right to consent or refuse in 
a manner that reflects their own interests, rather than those of the deceased. As 
McLean and Maher pointed out some time ago: 


Consent is required primarily as a device to ensure that no unlawful interference takes place 
with the person or personality of the individual. Traditionally it is deemed to be a means of 
protecting the right to self-determination which it is held all people have. In other words, 
rules about the provision of consent are a means of providing for the autonomy of the 
individual. 
It is therefore paradoxical to give relatives a right to consent in respect of the 
treatment of another person’s body. A right to dissent however will always be 
inferior to a prior-expressed consent on the part of the deceased and should be 
treated as such. To do so would indicate a clear value preference of the wishes of 
the deceased over those of relatives and this, in turn and through time, might bring 
about a cultural shift in favour of respect for the residual interests of deceased 
persons. 

This is not to deny that living persons have an interest in what happens to the 
bodies of their deceased relatives — and this particularly applies to parents and their 
young children. The power of relatives to object to interference with the body 
should remain where there is no evidence of a prior express wish from the deceased 
and they should of course be given the opportunity to exert that power. This 
however must be considered in the shadow of the considerable public interests at 
stake in terms of the valuable purposes to which body parts might be put, such as 
research or transplantation. Even so, as things stand, such public interest 
considerations cannot be applied directly and can only be advanced through the 
advocacy of the professionals involved. To hold otherwise is effectively to impose 
a responsibility on individuals to “contract out’ of any invasive post-mortem 
procedures positively during life. We very much doubt if the British public is 
prepared to accept such a sea-change in attitudes to the dead body and we would 
not wish to plead the case for the policy.” 

There are a number of important conclusions to be drawn from this analysis. 
First, on purely practical grounds, it suggests that the terms of the 1961 Act, which 
have been so widely criticised for their failure to specify the consent of the 
relatives as being paramount, are, in fact, properly drawn. In some circumstances, 
the relatives can assent to the invasion of a dead body; in others, they can dissent 
from such procedures. They cannot consent under the terms of the Act, and we 
suggest that this situation is both semantically and philosophically correct. Second, 
we should not regard informed consent as the solution to all of our ethical 
dilemmas. The term ‘informed consent’ presupposes an imperative to disclose 
information and embodies a concept which has been developed in relation to 
medical treatment undertaken in one’s own health interests. One wonders if it has 
any real value in other contexts and, in particular, whether the drive to disclose 
detailed information as to the nature of post-mortem examinations is desirable? It 
is a fact of life that the autopsy is, by its very nature, unpleasant. To seek to 
disclose the realities of the procedure to relatives — already no doubt in a fragile 
emotional state — may result in more harm than there is ‘good’ in the obtaining of 
‘informed consent’. 

33 S. McLean and G. Maher, Medicine, Morals and the Law (Aldershot. Gower, 1983) 79. 
34 Such policy does however operate in other jurisdictions. For discussion, see J.K. Mason and R.A. 
McCall Smith, Law and Medical Ethics (London: Butterworths, 5th ed, 1999) 353 et seq. 
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Finally, we should not reduce the ethical value of individual autonomy to the 
mere obtaining of such informed consent. To do so typifies the modern approach to 
autonomy, although, in reality, the true concept reflects a number of different 
aspects of personhood that are thought to be worthwhile and deserving of respect, 
such as choice, independence, freedom of action, self-governance and control. 
Thus, the equiparation of autonomy with consent restricts very considerably our 
concept of the former which should better be seen as a universal ethical good. 

Many other ways to respect individuals and to further individual autonomy are 
available. Consent has a crucial role to play within the framework, but it does not 
go far enough and we explore below the potential for using a property model in 
respect of human body parts as an adjunct. This is not such an alien concept as it 
might appear at first sight. In practice, the current no property rule is by no means 
an absolute and a number of exceptions are admitted. However, the law tempers 
the consequent confusion in delivering one clear message: the one person who is 
least likely to have property rights in body parts is the person from whom these 
parts were taken. Not only is this an inconsistent position but we argue that it is a 
fundamental denial of the value that we attach to individuals and their autonomy. 
An obvious means to redress this is to extend the property model to the individuals 
concerned as well as to other parties. 


Possessory rights 


Before we examine the circumstances in which full ownership rights can accrue in 
human tissues, it is apposite to consider the possessory right that executors and 
administrators retain in respect of the disposal of a dead body. It is logical to 
consider such a right as a priority because it is the one that holds the best claim to 
trump any other in a hierarchy of property rights. 

We have seen that, for better or for worse, the law provides for some means of 
disposal that reflects the wishes of individuals and/or their relatives. But, it is not 
always possible to establish what such wishes were, and, at the same time, there is 
some urgency in the disposal of a dead body. Somebody must be responsible for it — 
which means that someone must possess it or, better, have custody of it in so far as 
custody implies benevolent intentions on the part of the custodian. But not everyone 
wants custody of a dead body. Hence, there may be a responsibility to possess or a 
right to possess and, in either case it may be for a relatively limited or for a more 
general purpose. The ultimate purpose must of course be disposal of the body and 
that responsibility lies squarely on the deceased’s executors or administrators. And, 
if they have this responsibility, they must in all fairness have a right to custody and 
possession for the purposes of disposal.35 The corollary is that neither the deceased 
— before his death — nor his or her next of kin have any mandate at common law to 
interfere with these rights, save in the absence of an executor? — a situation which 
will, of course invariably apply in the case of the death of a young child.? The 


35 D.A. Smale, Davies’ Law of Burial, Cremation and Exhumation (Crayford: Shaw & Sons, 6th ed, 
1997) 46. 
36 The proposition seems to have been first accepted as law in Williams v Williams, n 17 above. It was 


responsibility 
dispose of a body: Stair Memorial Encyclopaedia of the Laws of Scotland (1994) vol 3, para 503. 
37 If confirmation of this is needed, it is to be found most recently in R v Gwynedd County Council, ex 
parte B [1992] 3 All ER 317. 


© The Modem Law Renew Limited 2001 719 


The Modern Law Review [VoL 64 


importance of the possessory right of executors, beyond its obvious finality, is that 
this possession is, in the old adage, nine tenths of the law. But it cannot be the 
complete law for, at every point in the process of disposal, someone has actual 
possession and, in the absence of illegality, rightful possession. Thus, as we have 
already seen, the hospital authority has ‘lawful possession’ while the body lies in 
the hospital or so long as the terms of the Human Tissue Act 1961 apply; the 
pathologist bas possession while it is in the mortuary and so on. But, at every point, 
someone has a more compelling right to possession than the person actually in 
possession until we come to the point of no return when it passes to the executors. 

Given that such a cascade of lawful custody and possession exists, what are the 
rights and duties of the custodian at each point? Clearly, our major interest focuses 
on the pathologist for it is he or she who constitutes the ‘gold’ in the current target 
for criticism. Here we have to consider, first, the pathologist’s duties and 
responsibilities under the general rubric of the public interest and, second, we must 
fit these into the consent/property model that we are attempting to establish. 


The public interest and the pathologist 


In essence, the public interest in a health service lies in maintaining the quality of 
the health carers themselves and in the overall benefit that their service provides. 
Pathologists are no exception to the general rule. To-day’s problem is well 
illustrated in the following scenario. 

Pathologist A performs an autopsy, looks at the heart and attributes death to 
‘coronary insufficiency’ — in lay terms, to narrowing of the coronary arteries. 
Pathologist B looks at the heart, removes and examines a small portion of tissue 
under the microscope and is able to certify death as being due to ‘myocardial 
infarction due to coronary insufficiency’. What is the difference? Simply that 
pathologist B has performed a better autopsy than pathologist A; to describe this as 
offensive is to suggest that the pathologist should work to a standard of excellence 
that is lower than that which is expected of all other medical professionals. And let 
us suppose that pathologist A’s inadequate diagnosis was subsequently challenged. 
He would undoubtedly plead that he followed recognisably accepted medical 
practice. ‘I support him,’ says bioethicist X, ‘he has shown a correct appreciation 
of the likely sensitivities and the private interests of the next of kin’. ‘Nonsense’ 
says medical lawyer Y, ‘he has allowed emotion to cloud his professional judgment 
and has failed in his public duty’. We are, then, impaled on the horns of a dilemma 
of our own making, for the predatory pathologist of the twenty-first century and the 
resurrectionist of the eighteenth century have one thing in common — that is, that 
neither was or is certain of precisely what he is or was doing wrong. Thus, although 
what appears to be an unassailable case for retention of tissues can be put forward 
in the public interest, we have yet to establish the position of the pathologist who 
follows such professional dictates — in other words, we still have to ask: has the 

pathologist a legitimate place in the ‘cascade of possession’? 


Interim property rights 

As we have already discussed above, the ‘no property in a corpse’ rule is, rightly or 
wrongly, well established in England and Wales and probably also in Scotland; 
indeed, it may well be immutable.9 However, as Skegg has pointed out: 
38 Rv Kelly, n 12 above. 


720 © The Modern Law Review Limted 2001 


September 2001] The Body and its Parts 


‘physically, there is nothing about a human corpse which precludes its being 
regarded as the subject of property',?? and, in fact, there have been inroads into the 
principle, particularly in relation to parts of the body. One feature, which, to a 
large extent, owes its origin to the otherwise thoroughly unsatisfactory Australian 
case of Doodeward v Spence,” has been to acknowledge that a person can exercise 
his or her work and skill on a body in that person’s lawful possession so that it has 
acquired characteristics that differentiate it from mere dead tissue. This is akin to 
applying the Roman law concept of specificatio to human tissue, the consequence 
being that the new ‘product’ not only acquires an individual property status but 
also that the property is vested in the person who performed the work. This is a 
concept which is alive and well in Scots law,‘! the validity of which in England has 
been tested in two recent cases. 


Ownership rights over human tissues 

In R v Kelly” the Court of Appeal was faced with the question of whether it was 
theft for a junior technician of the Royal College of Surgeons to remove body parts 
from the museum for use as moulds for sculptures. In their defence the defendants 
relied on the ‘no property’ rule. The Court of Appeal held, however, that the rule 
refers only to a corpse or its parts which remain in their natural state, and that: 


parts of a corpse are capable of being property ... if they have acquired different attributes 
by virtue of the application of skill, such as dissection or preservation techniques, for 
exhibition or teaching purposes. 


All the elements were in place in respect of museum specimens and it was, 
therefore, theft to remove them without authority. The Court agreed, however, that 
the ‘no property’ rule is now so deeply entrenched in English jurisprudence that 
parliamentary action would be needed to change it. That said, the Court went so far 
as to speculate that the common law might recognise property in human body parts 
even when those parts do not acquire different attributes, but if they have a *use or 
significance beyond their mere existence’. However, it did not tell us who would 
be the holder of any such right. 

The answer is to be found in an earlier ruling by the Court of Appeal in Dobson v 
North Tyneside Health Authority.55 There, the Court relied on the opinion in 
Doodeward: 


when a person has by lawful exercise of work or skill so dealt with a human body or part of a 
human body in his lawful possession that it has acquired some attributes differentiating it 
from a mere corpse awaiting burial, he acquires a right to retain possession of it, at least as 
against any person not entitled to have it delivered to bim for the purposes of burial. 


But just how much, or little, work needs to be done? In Kelly the Court indicated 
that dissection and preservation techniques are enough to make a sample 
*property'. At the other end of the scale, the Court in Dobson thought that the 


39 Skegg, n 17 above. 

40 (1908) 6 CLR 406. 

41 The cesental element of specificatio is that no arrangement existed between the maker of the new 
thing and the owner of tho material from which it was made. The absence of an arrangement can 
derive from dishonesty or eror: K.G.C. Rend, The Law of Property in Scotland (Edinburgh. Law 
Society of Scotland/Butterworths, 1996) 450. 

42 Seen 12 above, 749—750. 

43 ibid 749—150. 

44 ibid 750. 

45 See n 23 above. 

46 Seen 40 above, 414 per Griffith CJ. 
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mere transfer of a tissue to a preserving fluid was insufficient for the purpose. 
Such niceties are, however, irrelevant in the present context where there can be no 
doubt that to take a piece of tissue, to fix it, dehydrate and embed it, cut sections of 
10 u thickness and stain them for special purposes is to transform the original to 
such an extent as to satisfy any test requiring a change of physical attributes. 

Thus, there seems to us to be no doubt that one could apply the Kelly principles 
to any post-mortem examination and, as we have seen from Dobson, the resultant 
property belongs to he or she who would *use' the goods — that is, the pathologist. 
The problems remain as to whether the material has been obtained lawfully and, 
sequentially, whether or not it matters. 


Lawful possession 

Returning to specificatio as a model, the answer to the last question is slightly, but 
only slightly, doubtful. The strict application of Roman law would account the 
basis of the arrangement as insignificant. The reception of the doctrine into Scots 
law, however, has altered the picture and tbere is now little doubt that ownership of 
a new ‘thing’ would not accrue to its maker if it were made in bad faith.^9 The laws 
of England and Scotland seem, therefore, to be similar and we must look at the 
lawfulness of what has, hitherto, been regarded as standard practice. 

Acceptance of the fact that the lawfulness of possession is a significant matter 
draws attention once again to the difference between organs and tissues. The 
Human Tissue Act 1961, section 1(1) refers to the use post-mortem of ‘any 
specified part of the body’. While the word ‘specified’ is not defined, it seems to us 
to be an apt description of an organ: when we speak of ‘the heart’, we are 
simultaneously speaking of an organ and of a part of the body that is clearly 
specified. Thus, in the absence of any request by the deceased during his or her life, 
the use of an organ for any purpose, including education, is clearly governed by 
section 1(2) of the Act — that is, it is unlawfully done in the absence of reasonable 
inquiries as to objection by surviving relatives. Equally clearly, no such inquires 
were made as to a large proportion of the hearts stored at Bristol and at Alder 
Hey.? In the circumstances, it seems that no possessory right to the organs could 
be claimed by Dr van Velzen and his colleagues irrespective of the amount of work 
that had gone into their preservation. 

Beyond the constraints of statute, common sense suggests that, as we go down 
the hierarchy of lawful possessions, each possessor is entitled to find the body in 
the state he or she anticipated. However, the law is somewhat opaque on this point 
and, in particular, it is unclear whether a British executor or administrator is 
entitled to the return of the whole body in the exercise of his or her possessory 
right. At one end of the scale, there is something that is universally repellent about 
removing the hands of cadavers without the knowledge of their relatives in order to 
facilitate fingerprinting. At the other, it would, for instance, be ludicrous to 
suggest that all the blood spilled at autopsy should be returned to the body before 
burial. It seems reasonable to place whole organs closer to the former than to the 


47 The Nuffield Council was of the view that ‘a hospital which has tissue in its possession, for example 
Sips pars. OTT Sid al pee O kd cy 
a coroner or pathologist who has carried out a post-mortem and retains body parts for examination’, 
Nuffield, n 2 above, para 10.6. 

48 McDonald v Provan (of Scotland Street) Lid 1960 SLT 231. 

49 It seems clear from the Redfern Report, n 1 above, that retention at Alder Hey was largely in 
contravention of the Human Tissue Act 1961. 

50 Report of the Public Inquiry into the Identification of Victims following Major Transport Accidents 
(Lord Justice Clarke) Cm 5012 (2000). 


722 © Tho Modem Law Ronow Limited 2001 


September 2001] The Body and its Parts 


latter in the scale and this would be particularly so in the case of those organs 
which most persons look upon with special emotion, such as the heart and brain. 
But it is also important to bear in mind the public interests that are at stake as is 
demonstrated by some of the American jurisprudence 

Any such right of relatives in the United States has ‘been referred to as a quasi- 
property right, in the sense that it manifests certain key features of property such as 
exclusive control and possession of the body. While it is accepted that this 
encompasses a right to object to unauthorised post-mortem examination,?! it is not 
certain that the right requires return of the entire cadaver to the relatives. In State v 
Powell,? for example, the Florida Supreme Court upheld a statute that authorised 
the removal of corneal tissue during statutorily required post-mortem 
examinations, and justified this via the state’s interest in providing sight to its 
blind citizens. Similarly, in Fuller v Marx,’ an appeal court considering Arkansas 
law refused to hold that the quasi-property right of relatives required the return of 
all of the body’s organs. A further crucial point to note is that the relatives’ quasi- 

property right is restricted to possession of the body for the purposes of disposal 
only. In no way does it extend to commercial dealings. Thus, to the extent that 
this right is a form of property at all, it bears only a tangential resemblance to the 
traditional notions of possession and control. 

The situation in respect of tissues retained for histological examination is, 
however, quite different. First, the emotional connotations between whole organs 
and small blocks of tissue are simply not comparable — particularly when it is 
appreciated that the autopsy itself involves fragmentation of the organs of greater 
or lesser degree. Second, we have seen that the pathologist can properly claim that 
authority to perform an autopsy is authority to perform a good autopsy and that the 
retention of tissue blocks is no more than a reflection of good medical practice. 
Third, the tissue blocks, which are often selected at random, are not and cannot be 
‘specified parts of the body’; it could, therefore, be held that they are not covered 
by the terms of the Human Tissue Act. However, once again, the 1961 Act raises 
questions of interpretation in so far as section 1(2) refers to the removal of ‘any 
part from the body’. The lawfulness of removing unspecified sections of tissue thus 
depends on whether sections 1(1) and 1(2) are to be read in tandem or as separate 
entities. The preparation of histological blocks without having made the relevant 
inquiries is clearly unlawful if the latter interpretation is accepted. 

Thus, we have reached the position whereby the concept of property in body 
parts and the paramountcy of consent are each shown to be inadequate when 
viewed in isolation and we turn now to consider how they might be reconciled. 


Consent or property: Are the two necessarily mutually 
exclusive? 


The value of a consent model should be self-evident. Autonomy and respect for 
persons are familiar and well-understood principles, even if they are not always 


51 Larson v Chase 50 NW 238 (Minn 1891). 

52 497 So 2d 1188 (Fla 1986). 

53 e A ee T m NE 
Michigan law was held to protect the relatives’ right to object to interference with a dead 

54 Crocker et al v Pleasant et al 26 Fla L Weekly S 61, 1 February 2001. 

55 "The provisions of the Anatomy Act 1984, s 6(3), which insist on such inquiries if parts aro to be 
retained following anatomical examination, might also be cited as indirect evidence on the point. 
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implemented with sufficient effect, as Alder Hey and Bristol demonstrate only 
too well. But times are changing, as is also evidenced by the degree of 
opprobrium directed at doctors that has been generated by these two inquiries, 
compared, for example, with the sort of reaction one might have expected 
twenty years ago. The consent model is fast becoming the standard ethical 
stalwart that is seen to represent the optimal solution for the dilemmas that we 
face over human parts; but, as we have indicated above, we believe that it is 
deficient in many respects and goes too far in others. Moreover, in light of these 
significant attitudinal shifts, we consider that it is time to revisit the property 
exemplar, not as an alternative to the consent model, but as a partner for it. 
We have already said that we do not believe that it is meaningful or coherent to 
treat human material taken from the dead differently from that taken from the 
living. Indeed, in the context of the latter, we find further evidence of attitudinal 
shifts that require more vigorous ethical and legal responses than are provided by a 
consent model alone. The Medical Research Council has recently carried out a 
survey on the perceptions of the public on the collection and use of human 
biological samples.56 It is interesting to note that younger people tended to view 
payment for such materials as a matter of right, or they were at least open to the 
prospect. This was especially so when research was likely to generate income for 
commercial organisations. In contrast, members of older generations tended to 
adhere to the classic gift paradigm, expecting nothing in return for altruistic and 
public spirited donations. However, support for allowing volunteers to retain a 
degree of ownership in donated samples was also found among GPs and nurses 
who took part in the survey.*8 The Medical Research Council Working Group on 
Human Tissue and Biological Samples for Use in Research has taken the view that: 


it was more practical and more attractive from a moral and ethical standpoint to adopt the 
position that, if a tissue sample could be property, the original owner was the individual 
from whom it was taken.*9 


Is there, in fact, any reason in principle why we should not own our own bodies? It 
is undeniable that there are hurdles that would have to be overcome, but there are 
also several benefits which might accrue were we to follow this path. 


The property model explored 


Property implies ownership. Ownership, in turn, implies control. Bell, a Scottish 
institutional writer, defined ‘ownership’ thus: 
Ownership in moveables is a right of exclusive and absolute use and enjoyment, with 
uncontrolled powers of disposal, provided no use be made of the subject and no alienation 


attempted, which, for purposes of public policy, convenience, or justice, are, by the general 
disposition of the common law, or by special enactments of the Legislature, forbidden; or 
from which, by obligation or contract, the owner has bound himself to abstain. 


Ownership of property is therefore a strong and significant way of controlling and 
protecting our interests. But, it is by no means an absolute, and like all other legal 
rights that we enjoy, property rights can be tempered in our own interests or in 


56 Medical Research Council, Public Perceptions of the Collection of Human Biological Samples 


59 MRC, n 2 above, para 22.1. 
60 GJ. Bell, Principles of the Law of Scotland (1829) s 1284. 
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those of others. We need not, therefore, accept exercises of ownership that go 
against our better interests, such as the disposal of vital organs, or uses that would 
be detrimental to our health. Nor need we go so far as to permit ownership of 
ourselves or others as entire living, breathing human beings — for that would be 
slavery, and a fortiori impermissible. But the recognition of property rights in 
excised body parts does not carry with it any such threat to our interests, and 
indeed it might be a means to further those interests. In the same way, to recognise 
property in cadavers would in no way compromise public health concerns over 
dealing in such property, for the former would unquestionably yield to the latter 
were a conflict to arise. 

And yet, when the Nuffield Council on Bioethics considered the issue of 
ownership in the context of living body material, it rejected a property model in 
favour of one based on consent — at least as regards the individual from whom the 
material is taken.! Thus, as with the ‘no property in a corpse’ rule, the one person 
always to be excluded from the body/property equation is the very person who is 
the source of the property itself. 

Nonetheless, the Nuffield Council was not able to divorce itself completely from 
the property model. It recommended as follows: 


It will be entailed in any consent to treatment that tissue removed in the course of that 
treatment will be regarded in law as having been abandoned by the person from whom it 
was removed; 


[T]issue removed in circumstances other than treatment, which is voluntarily donated, will 
be regarded as a gift; 


Uses for purposes other than those for which consent was given ... will depend on the terms 
of the original consent; 5 


[W]here tissue is removed without explicit knowledge and consent, any claim the person 
from whom it was removed may have as regards the subsequent use of that tissue will turn of 
the validity of any general consent which may have been given.®? [emphasis added] 


We see here two emerging themes. First, a consent model is to be preferred to a 
property model. Second, and paradoxically, that consent model is nevertheless to 
retain elements of the language of the property model. Indeed, the terms 'gift' and 
‘abandonment’ imply an underlying property interest. Why should this be so?® 

Certainly, in lay terms, the notion of ‘gift’ has strong normative appeal, not least 
because it is seen to be a laudable act, demonstrating the virtues of altruism and 
beneficence and being untainted by the twin evils of self-interest or exploitation. In 
practical terms, it serves considerable utility for the donee, in that gifts are 
normally unconditional. This leaves considerable scope for the future use or 
disposal of the gift, free from unwarranted restraints. The invocation of abandon- 
ment serves only to strengthen this position. In public interest terms, unconditional 
gifting can serve a number of valuable social ends, including advances in medical 
research and the development of therapeutic agents or cures. 

But in legal terms, such a hybrid model is seriously incongruous, and this is so 
precisely because it is a hybrid, for it rejects a property model in favour of consent 
and, at the same time, takes as its starting premise the actual or possible existence 
61 Nuffield, n 2 above. 

62 ibid pera 9.14. 


63 For further analysis of the Nuffield Council Report, see P. Matthews, "The man of property’ (1995) 3 
Med L Rev 251. 
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of legal property rights in human parts. That is not an inaccurate assessment as far 
as it goes but, in the context in which it is stated, it does not reflect the current legal 
position correctly — for, as we have seen, property will frequently re-emerge further 
down the line, to be held by those who produce fruits of labour involving human 
material, either in the guise of socially useful and commercially valuable 
biotechnological inventions, or as suitably preserved specimens for teaching and/ 
or research purposes. 

The exclusion of the individual from the property model has been widely 
advocated up until now but usually such a recommendation nevertheless reveals an 
ambiguousness about the true status of body parts and betrays underlying 
conflicting notions about the nature of any claims that we might have to ourselves. 
Tn particular, the reliance on the language of ‘gift’ implies property and ownership 
— for ‘gifting’ is simply one of a number of means of transferring ‘property’ — but 
gift also entails the surrender of all residual interest in property. It has been our 
tendency until now to focus on this latter aspect of gift, rather than the former, and 
such a result-based approach has served the dual purpose of justifying the gift 
paradigm, while fuelling the inconsistencies that beleaguer our current system. 

It has long been thought to be a social good to donate one’s body, or parts of it, 
to science. An unconditional surrender has always been considered to be the best 
route by which to advance this particular public interest. But is the model of gifting 
that is currently employed appropriate in the context of modern research? It is not 
true, for example, that we lose all interest in materials surrendered for research. 
The moral significance of body parts remains, even after they have been separated 
from their original source. The reaction to practices at Alder Hey stands in 
testament to this fact. Moreover, when legitimate research is performed, it might 
bring a tangible health benefit either directly to us as individuals or to the general 
class of persons to which we belong. The MRC found, for example, that: 
*[v]irtually everyone said that if they donated a sample they would appreciate 
feedback on what the research using their samples had discovered or achieved’. 

Nor should we ignore the fact that the value which material taken from us might 
represent to researchers in commercial terms also applies in collateral terms to us. 
The modern research culture is dominated by private, profit-making enterprises. 
Not everyone agrees with the Supreme Court of California in Moore v Regents of 
the University of California which held that Mr Moore retained no property 
interest in his excised cells when these had been used, without his consent, to 
create an immortal cell-line of considerable economic worth. An action in 
conversion failed, inter alia, on the grounds that there was no legal precedent that 
recognised property rights in one's own body and that, to recognise that now, 
would act as a considerable hindrance to research. Rather, numerous commentators 
point to the principles of fundamental equity, the prevention of unjust enrichment 
and the protection of personal interests that can be furthered through property 
rights. Moreover, it is far from established fact that research will be hindered by 
permitting some small measure of bargaining power to sources of tissue samples. 
Indeed, in the scheme of relative powers, such persons are by far the most 
disadvantaged. On a more positive note, it has even been suggested that research 





64 MRC, n 56 above, para 6.9. 
65 793 P 2d 479 (Cal 1990). See too, Brotherton v Cleveland 923 F 2d 661 (1991 
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might be furthered, rather than hindered, by the recognition of property rights 
because those previously reluctant to come forward now have an incentive to do 
so.9" And, it has been suggested too, that the current shortfall in transplant organs 
could be remedied in part, at least in the context of kidneys, by adoption of a 
property model.58 

Recognising property rights in our person also facilitates further and better 
respect for individual autonomy, as is required by the ethical principle of respect 
for persons. As Judith Thomson has argued: ‘... if we have fairly stringent rights 
over our property, we have very much more stringent rights over our own 
persons’.© It will, of course, be said that commercialisation of body parts leads to 
the prospect of exploitation.” This is undoubtedly true. But, merely because we 
face that prospect is no reason in se to refuse to recognise property rights as a 
matter of principle. Moreover, exploitation can be guarded against through 
regulation. Indeed, the non-recognition of property rights arguably perpetuates 
exploitation; it has, for example, done little, to date, to prevent a thriving global 
black market in organs and tissues.?! 


The consent paradigm exposed 


Property rights can bolster the respect that each of us deserves and which can be 
demonstrated, in part, through the rigid application of the doctrine of informed 
consent. The concepts of property and consent need not be mutually exclusive. 
Indeed, they should operate in tandem to ensure full and proper respect for 
individual rights. Reform through the consent model on its own is, however, 
deficient in a number of respects. 

The Nuffield Council proposed that consent to medical intervention should be 
deemed to entail abandonment of interest in excised parts. But what is the ethical 
position if explicit refusal to abandon an interest is expressed? Where is the respect 
to the individual who refuses, if he or she is, nonetheless deemed to have 
abandoned his or her body part? Let us return to the recommendations of the Alder 
Hey inquiry, the Royal Bristol interim inquiry and the Chief Medical Officer’s 
Advice on removal and retention of body parts at post-mortem — each of which 
recommends tighter consent provisions — and ask ourselves where is the remedy in 
law for the families who have suffered as a result of these practices? Consider the 
options: 


(a) The Human Tissue Act provides no civil remedy for relatives and carries no 
direct sanction for non-observation of its provisions.7? 

(b) The common law of consent allows a remedy in assault for unauthorised 
touchings, but this applies only to the living. 

(c) An action for negligence can protect a right to informed consent to medical 
treatment, but no treatment has been provided in these cases. 


67 MMJ. Lin, 'Conferrng a federal property right in genetic material: Stepping into the future with the 
Genetic Privacy Act’ (1996) 22 Amer J L Med 109. 

68 J. Radcliffe-Richards, A.S. Daar, R.D. Guttmam et al, "The case for allowing kidney sales’ (1998) 
352 Lancet 1950. 

69 J. Thomson, ‘The Right to Privacy’ (1975) 4 Philos Pub Affairs 295, 303. 

70 A. McCall Smith, ‘Property, dignity, and the human body’ (1994) 2(3) Hume Papers on Public Policy 
29. 

71 See n 9 above. 

72 However, it has been held to be a common law misdemeanour to fail to observe the terms of tbe Act, 
see R v Lennox-Wright [1973] Crim LR 529. 
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(d) The action for negligence can also provide a remedy to relatives who have 
suffered nervous shock — but this requires evidence of psychiatric disease, not 
mere upset or hurt to feelings.” 

(e) Finally, has the executor or administrator’s right to possession of a dead body 
been unduly interfered with? Perhaps, but it is by no means clear that this right 
entails return of the entire cadaver, nor is it clear, at least in English law, what 
would be the basis of a remedy in this respect.74 


We are left, then, wondering where an effective remedy is to be found in consent- 
based law. A property model would certainly provide one, for such dealings would 
be tantamount to conversion — as Moore tried to argue — and would, therefore, offer 
a cause of action. It should be remembered that Moore was not left without a 
remedy. The Supreme Court found in his favour in respect of lack of informed 
consent and breach of fiduciary duty — that is, the consent model won through. But, 
nonetheless, this was very unsatisfactory from the plaintiff's viewpoint — he was 
still totally excluded from the property model, for his cells had become the subject 
of a patent that was ultimately owned by a pharmaceutical corporation. We do not 
know what compensation Moore received as a result of his successful action in 
negligence — but we can be reasonably certain that it fell a long way short of a fair 
share in several billion dollars-worth of commercial profit that his cell-line 
ultimately came to represent. Broussard J cogently summed up the injustice of this 
in his dissent: 

the majority's analysis cannot rest on the broad proposition that a removed part is not 

property, but ... on the proposition that a patient retains no ownership interest in a body part 

once the body part has been removed’ [emphasis added] - 


Conclusion 


The time may have come to revisit the prospect of applying the property model to 
the human body in a consistent, coherent and defensible manner, such that we 
recognise, on the one hand, the fundamental relationship we each have with our 
bodies and, on the other, the essential right that we have to control our bodies as we 
wish. A properly conceived property model could serve to address many of the 
issues that currently leave the law and our own attitudes to the human body at odds, 
without necessarily opening the door to any of the serious attendant risks that have 
to date been set up as counter-arguments. The wholesale adoption of a property 
model would not be suitable, but that does not force the conclusion that it is 
undesirable to recognise property in a body in any sense. A property paradigm 
could achieve both private and public ends, possibly in ways better than derive 
from the disaggregated view of gift to which we currently adhere. The recognition 
of property rights does not preclude the continued practice of altruistic gifting nor 
need a given property be considered valuable simply because we recognise a 
general property value in relevant material. None of the alternative means of 
dealing with human material are obviously preferable to a personal property 








73 Compere the US position where damages for infliction of emotional distress and negligent handhng of 
a corpse are recoverable by relatives if the body of a deceased family member is mistreated: MacKay 
v US (1993) 8 F 3d 826 and Gonzalez v Metro Dade City Health Trust (1995) 651 So 2d 673. 

74 Compare the position in Scotland where old authority indicates that an action for solatium (hurt to 
feelings) may be brought by relatives m circumstances where an unauthorised autopsy has been 

carried out, see Pollok v Workman 1900 2 F 354 and Hughes v Robertson 1913 SC 394. 
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model, nor are the hurdles associated with that model necessarily insurmountable 
in the long term. 

In any event, it is quite certain that the law relating to post-mortem examinations 
needs overhaul. We have, earlier, recognised that informed consent is an 

jate model to follow when there is no association between the matter 
to which consent is given and the autonomy of the consenter; we have also shown 
that it does not, in any event, achieve its intended end. There are very good reasons 
why tbe practices at Bristol and Alder Hey should be controlled but the better way 
to do this is by investing the next of kin” with interim — and delegable — property 
rights over the cadaver pending disposal of the body through the executor. Limits 
to these rights could easily be set including, for example, their being subject to the 
duly dictated wishes of the dead person and retaining, and possibly extending, the 
ban on the sale of body parts as presently incorporated in the Human Organ 
Transplants Act 1989. It might be feared that such a policy would impact 
unfavourably on the organ transplant programme. We do not, in fact, believe that 
this would be so; indeed, it might well have the opposite effect. 

For these, and for the other reasons that we have already discussed, we believe 
that what happens once the initial assent has been given should be governed by the 
property model. Subject to the resultant restraints, however, assent to autopsy 
should imply assent to a good autopsy based on good medical practice. Current 
medical law is emphatic that it should not interfere with the doctor's clinical 
judgment and professional ethos. It is irrational to exclude the pathologist from 
such a trusting relationship on the basis of a knee-jerk reaction to what has 
undoubtedly been insensitive, and probably unlawful, past practice. Looked at in 
its best light, it is at least arguable that those responsible were motivated to provide 
a first class academic service for the benefit of the patient population as a whole. 

Finally, we emphasise once again that none of the reports cited have touched on 
the closely related topic of ownership of body parts removed from the living. Our 
secondary fear is that, should the Westminster or Holyrood parliaments pass the 
recommendations of these specifically limited reports into legislation, we will have 
lost an opportunity to look at the Jaw and the body as a whole and we may finish 
off being more confused than we were when we started. 





75 Perhaps according to a hierarchy such as is specified in the Mental Health (Scotland) Act 1984, as 53— 
57. This might, however, be augmented by the appointment of a ‘significant other’ whose claim to 
custody of the body would be decisive 
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BSE and the Regulation of Risk 
Gavin Little* 


The pressure on government in connection with the regulation of risk has grown in 
significance in recent years. In the United Kingdom (UK), it has also become 
highly controversial following the establishment in 1996 of the transmission, 
through the consumption of contaminated beef, of Bovine Spongiform 
Encephalopathy (BSE) to humans as variant Creutzfeld-Jakob Disease (vCJD), a 
fatal and incurable brain infection. Governments, regulatory agencies and courts 
have, of course, been evaluating the risks posed by scientific, industrial and 
technological advances in one form or another since before the industrial 
revolution.! Increasingly, however, the current commercially driven developments 
in areas such as the agricultural and food industries involve issues which are at the 
frontiers of scientific understanding. Both the developments themselves and the 
regulatory responses to them can be viewed as symptomatic of what Beck has 
termed an emerging ‘risk society’, in which ‘[e]veryone is caught up in defensive 
battles of various types, anticipating the hostile substances in one’s manner of 
living and eating.’ Whether the recent intensification of concern about risk is 
because modern society generates a greater number of more serious risks,? or, as 
Giddens contends, because those living in late industrial societies are culturally 
more attuned to perceiving risks than their predecessors,‘ it is at least clear that the 
debate surrounding the regulation of risks posed by new technologies is extremely 
complex. 

In the particular context of UK food safety controls, there is now widespread 
public concern that the pursuit of profit by industry is creating serious risks, and 
that government regulators have given insufficient weight to consumer protection, 
public health and the environment. At a more conceptual level, the quality of 
government decision taking on the basis of scientific risk assessment has also 
emerged as a major cause for concern. Due in large measure to the failure of 
regulators to protect public health from the risks posed by BSE, there have been 
considerable developments in key areas of UK food safety regulation since 1996. 
The Food Standards Agency (FSA) was established under the Food Standards Act 
1999 in an effort to rebuild confidence in food safety controls, and more recently, 
the BSE Inquiry, which was chaired by Lord Phillips, produced its report on 26 


* Semor Lecturer in Law, University of Stirling. 
I am grateful to my colleague Doug Vick for his helpful comments. Any errors are, of course, mine. 


1 See generally A. Ogus, ‘Regulatory Law: Some Lessons from the Past’ (1992) 12 Legal Studies 1. 

2 As quoted in D Lupton, Risk (London: Routledge, 1999) 59. For a discussion of key themes in Beck’s 
writing sec ibid 59-72. 

3 ibid. 

4 ibid 81 Giddens’s perspectives on risk are discussed at 72-80. 

5 The FSA assumed its responsibilities on 3 April 2000. As discussed below, its primary function is to 
protect public beelth in relation to food, and to regulate the food production and supply chain in the 
interests of consumers: see Food Standards Act 1999 s1(2). 
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October 2000. The inquiry and production of the report were enormous 
undertakings, and took over two years to complete. More than 560 witnesses 
submitted written evidence and over 320 gave oral evidence,’ while the report 
itself runs to sixteen volumes. The object of the inquiry was to evaluate why BSE 
and vCJD emerged, and the adequacy of the Government’s response up to 20 
March 1996, which was the date on which it was announced by Ministers that there 
was a likely connection between BSE and vCJD. 

The findings of the inquiry, whilst always balanced, constitute a strongly critical 
analysis of the approach taken by the UK Government to regulating food safety 
risks. It concluded that whilst most individuals responsible for responding to BSE 
were blameless,® there were shortcomings in the way that the government machine 

Accordingly, as is discussed in more detail below, whilst the Government 
was felt to be acting in good faith in its attempts to deal with the hazards posed by 
BSE, its efforts were compromised by inter alia a basic lack of belief amongst 
decision takers that the disease could pose a threat to humans, an insufficiently 
critical approach to flawed advice from scientific advisers, a lack of rigour in the 
implementation of policy, bureaucratic delay, and a pre-occupation with 
preventing what was felt to be an alarmist over-reaction which could damage a 
vital industry.? 

The significance of the BSE Inquiry Report is therefore very much more than 
merely historical and, given the relatively short length of this paper, it would be 
foolhardy to attempt a detailed, point-by-point analysis of its full findings and 
conclusions. Accordingly, it is proposed to pursue a rather more limited objective 
by taking an inter-disciplinary approach, which focuses on the evaluation of the 
central themes to emerge from the inquiry in relation to the regulation of risk. First, 
a number of theoretical perspectives on risk which are of particular relevance to the 
regulation of complex hazards such as BSE are considered. Secondly, the key 
events in the emergence of BSE as a food safety risk are summarised in order to 
provide a context for subsequent discussion. Thirdly, the implications of BSE for 
the regulation of risk are analysed. Particular attention is given to the effect that 
defects in the organisational design of the regulatory framework had on risk 
assessment, and the extent to which ineffective rule making contributed to 
regulatory failure. The main points are then summarised in a sbort conclusion. 
Whilst acknowledging the conceptual problems inherent in controlling risk, it is 
argued that complex and potentially serious problems such as BSE, which involve 
balancing inconclusive scientific evidence with strong political and commercial 
interests, place particular emphasis on ensuring the effective design of regulatory 
frameworks. BSE also demonstrates that the conventional reliance on wide 
ministerial discretion in UK decision-taking processes has the potential to 
contribute to regulatory failure. There is accordingly strong justification for 
arguing that, when devising organisational objectives and general principles to 
direct the assessment of complex risks such as BSE, primary legislation may 
provide the most appropriate form of rule. 


6 The BSE Inquiry was announced by Dr Jack Cunningham, the former Minister of Agriculture, 
Fisheries and Food, and Frank Dobson, former Secretary of State for Health, on 22 December 1997. 
The official start date for the inquiry was 12 January 1998. The BSE Inquiry Report can be accessed at 

7 The evidence presented to the BSE Inquiry can be accessed at <www.bse.org.uk>. 

8 Sce BSE Inquiry, n 6 above, vol 1 para 1259: ‘we suggest that any who have come to our Report 
boping to find villains or scapegoats, should go away disappointed.’ 

9 See generally ibid ch 13. 
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Important aspects of assessing and managing risk!? are already familiar to legal 
academics.!! The implications of selecting different rule types in order to maximise 
regulatory effectiveness are considered in both risk and legal theory.!* Risk 
strategies also provide the foundation for a variety of statutory schemes which seek 
to assess and manage particular hazards.!? At a more philosophical level, they are a 
powerful policy-making tool, enabling government and legislators to conceptualise 
and prioritise key issues such as the maximisation of commercial and wider social 
benefits, the importance of avoiding catastrophe and the remoteness of different 
possible outcomes.'4 Various techniques such as risk assessment, cost-benefit 
analysis and sensitivity analysis have therefore been developed and refined by 
policy makers over the years.5 As in legal scholarship, risk theorists have adopted 
highly sophisticated but at times widely divergent views and, although different 
perspectives on risk are not necessarily mutually exclusive, there is no underlying 
‘common conceptual denominator’ in risk theory.1ó An awareness of some of the 
main themes in risk theory which are of particular relevance to BSE is, however, 
extremely valuable in developing an understanding of the context in which it was 
regulated. 


10 Risk terminology 1s not consistent, but the definitions of riak assessment and management used in this 
paper are those adopted by the Royal Society in its influential paper Risk: Analysis, Perception and 
Management (London: Royal Society, 1992) 3 and ch 6. Risk assessment therefore includes both the 
ee a quU midi n: ee ee (b) the 
ee ee sb aro ro nari eS ee 
of the probabilities of these outcomes’. Pear ae complex process o f determing the 

i or value of the identified hazards and estimated risks to those concerned with or affected 
by the decision. It therefore includes the study of nsk perception and the trade-off between perceived 


mentation, and flows from risk estimation and evaluation’: clearty, if the nature of the risk alters, pert 
of the process of management is to ensure further assessment. For the definitions used in The BSE 
Inquiry Report seo vol 15, paras 5.6-5.7. 

11 For a strong argument supporting the integration of risk theory with conventional legal analysis, sec 
Baldwin, in R. Baldwin (ed), Law and Uncertainty Risks and Legal Processes (London: Kluwer Law 
International, 1997) 18. Seo also E. Fisher, ‘Drowning by Numbers: Standard setting in Risk Regula- 
tion and the Pursuit of Accountable Public Administration' (2000) 20 Oxford Journal of Legal Studies 
109. 

12 For a sophisticated discussion of the selection of rule types in regulation from a UK perspective, see 
J. Black, ' "Which Arrow": Rule Type and Regulatory Policy’ [1995] Public Law 94; and J. Black, 
Rules and Regulators (Oxford: Clarendon Press, 1997). Seo also The Royal Society, n 10 above, paras 
6.2.2, 6.2 3, and 6.3.2, and more generally A. Ogus, Regulation: Legal Form and Economic Theory 
(Oxford: Clarendon Press, 1994) ch 8. 

13 For example, the Health and Safety at Work Act 1974 placed a duty on employers to reduce nisks to 
employees and the public ‘so far as reasonably practicable’, which was analogous to the concept of 


14 Risk theorists have sought to develop general principles governing the inter-relation between these and 
other variables. For example, Rescher has argued that ‘avoiding catastrophe must take precedence over 
maximunng expected values if there is any real prospect of disaster. On the other hand, there is always at 
least the remote possibility that somehow any course of action will lead to disaster. If all human action is 
Bee ee ee re ee ae ne 
over avoiding low probabilities.’ See for farther discussion F. Wharton, ‘Risk Management: Basic 
Concepts and General Principles’ in J. Ansell and F. Wharton (eds), Risk: Analysis, Assessment and 

Management (Chichester. Wiley, 1992) 12 


University of Bielefeld, as translated by O. Renn, in ‘Concepts of Risk: A Classification’ in S. 
Krimsky and D. Golding (eds), Social Theories of Risk (Westport, Connecticut and London: Praeger, 
1992) 53, 56. 
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The wide variation in the approaches which are taken to risk reflects its multi- 
disciplinary nature. Accordingly, specialist, 'technical'!? risk assessment 
methodologies have been devised by, amongst others, epidemiologists and other 
health scientists in order to track disease by using statistics and screening 
programmes. Their objective is to assess likely outcomes within the population in 
order to take the necessary action to control and reduce health risks more 
effectively.!9 The ‘As Low As Reasonably Practicable’ (ALARP) and ‘Hazard 
Analysis at Critical Control Points’ (HACCP) tests used by government scientific 
advisers in relation to BSE are an example of this type of risk analysis.? Technical, 
scientifically based systems of this sort tend, however, to view risk in a highly 
positivistic context: it is therefore conceptualised as being objective in nature, and 
capable of measurement by ostensibly value neutral methodologies which seek to 
assess probabilities and severity of outcome.?! Whilst technical risk analyses are often 
extremely valuable in providing regulators with estimations of likely outcomes, they 
can also bave limitations. For example, important considerations which may 
significantly affect the possibility of a negative outcome, such as the complexities 
of risk perception by individuals or the potential consequences of organisational 
failures, are typically excluded from technical assessments,” although they may 
implicitly make untested assumptions about them.2 

Social scientists have, however, sought to address these issues by introducing 
concepts and methodologies from their own disciplines. Accordingly, economists 
have defined potential risk outcomes as utilities: these can then be evaluated in the 
context of wider cost-benefit analyses which have as their overall objective the 
efficient allocation of resources in order to maximise their utility for the optimal 
social benefit.” In so doing, economists have tended to complement technical risk 
analysis by adopting essentially positivistic models which emphasise rationality in 
risk assessment. Notwithstanding their value in terms of providing risk regulators 
with additional information, arguments of this nature are not without conceptual 
defects. For example, economists also have difficulty in dealing with the variation 
in subjective, individual perceptions of risk, and the methodologies used to average 
out individual preferences in order to arrive at a notional aggregation of individual 
utilities have proved problematical.” The emphasis on a utilitarian value system to 
the detriment of wider ethical concerns% and the use of money as the means of 
measuring the utility of phenomena such as human life or the environment in risk 
assessment has also given rise to criticism.” Accordingly, formal cost-benefit 


17 The various epistemological and methodological perspectives on theorising nsk are considered in 
Lupton, n 2 above, ch 2. For a more discipline-specific approach ses Renn, ibid. 

18 Renn, tbid 58-61. 

19 See M. Dean, ‘Sociology after Society’ ın D. Owen (ed), Sociology after Postmodernism (London: 
Sage, 1997) 205, 218. 

20 BSE Inguiry, n 6 above, vol 15 paras 5.22-5.29, 5.9-5.10. 

21 Even if st is acknowledged that ultimately no assessment system can be value free: see J.A. Bradbury, 
‘The policy implications of differing concepts of nsk' (1989) 14 Science, Technology and Human 
Values 380, 382. 

22 See Renn, n 16 above, 59. 

23 B. Wynne, ‘Risk and Social Learning: Reification to Engagement’ in Krimsky and Golding (eds), n 16 
above, 275, 284—285. 

24 Renn, n 16 above, 62-63. 

25 See generally M.S. Baram, 'Cost-Benefit Analysis: An Inadequate Basis for Health, Safety and 
Environmental Regulatory Decision-making' [1980] Ecology Law Quarterly 473. 

27 The BSE Inquiry Report noted the potential difficulties of using cost-benefit analysis at vol 15, peras 
5 15—5.16. See also S. Kelman, "Economic Theory and the Cause for Concer about Charges’ in S. 
Kelman (ed), What Price Incentives? Economists and the Environment, (Boston: Auburn House, 
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analysis did not play a major role in the assessment of BSE as a food safety risk, 
although it is now part of the formulated approach to risk taken by the Food 
Standards Agency. 

Psychologists have, however, made particularly important contributions to the 
debate on risk by broadening understanding of its complex, highly subjective 
nature.” Some of their findings, as will become apparent, have a strong resonance 
in the context of BSE. Psychology and psychometric testing have inter alia 
demonstrated that individuals tend not to operate as the ‘rational actors’ of classic 
economic theory when judging risks, and that, when considering probabilities and 
expert technical assessments, they are influenced by their personal perceptions of 
the risk and a wide range of complex variables. These may be entirely rational in 
an individual context, but, when taken together in the formulation of a decision on 
risk, culminate in an essentially subjective perception of the risk in question. For 
example, behavioural traits may include *overconfidence in scientific knowledge, 
the underestimation of the probability or consequences of failure, not allowing for 
the possibility of human error and plain irresponsibility concerning the potential 
risk to others'.?! Other related factors which have also been recognised by UK 
environmental regulators are the underestimation of familiar risks and the 
overestimation of unfamiliar ones; the destabilising effect that a feeling of 
personal control over a situation can have on perceptions of risk; personal 
proximity in space and time to the risk; and the so-called ‘dread’ factor, or fear of 
the unknown.?2 

Adding to the already rich multi-disciplinary mix, sociologists and cultural 
theorists have presented a wide range of sometimes contrary taxonomies which 
seek to explore the nature of the inter-relationship between social and cultural 
influences, the perceptions of individuals, the operation of regulatory institutions, 
and risk? Some are also relevant to the analysis of BSE. For example, 
organisational theorists have sought to evaluate the potential dynamic between 
the requirement to comply with the stipulations of a technical risk analysis 
programme, and organisational factors such as complacency amongst regulators or 
inadequate management.’ 

The recognition by some sociological and cultural theorists that complex new 
risks such as BSE or agricultural biotechnology, which emerge from modern 
technologies and industrial processes, require increasingly advanced responses 
from policy makers and regulators is, however, of particular significance to this 
discussion. These risks have been characterised by Funtowicz and Ravetz as 
emerging from 'post normal science', in which the 'facts are uncertain, values in 


1981) 27-91, for a wider, ethically based critique of the attribution of market based money values in 


BSE. See also BSE Inquiry, ibid pera 5.24. As discussed below, the Food Standards 
apples a formulated approach to food safety risks under the Food Standards Act 1999, ss 1 & 
230). 

29 For general discussion see Lupton n 2 above 19-24. 

30 Renn, n 16 above 64-67. See also P.B. Slovic, ‘Perception of Rusk’ [1987] Science 236, 280-285. 

31 Wharton, n 14 above 13. 

32 Department of the Environment, Transport and the Regions, A guide to risk assessment and risk 
management for environmental protection (London: Statonery Office, 1995) Annex 5. 

33 Lupton, n 2 above, 24-33. 

34 Renn, n 16 above, 70-71. 
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dispute, stakes high, and decisions urgent.'?? Arguing from a social constructionist 
perspective?6, Brian Wynne has contended that when regulators are confronted 
with what he calls ‘badly structured extensive problems’ of this sort, technical risk 
assessment techniques are inadequate if used in isolation: risk assessment must be 
flexible and appropriate to the nature of the risk at issue.?" The complex risks 
created by badly structured extensive problems cannot be tested or predicted in the 
same way as more conventional hazards posed by, for example, the potential for 
failure of engineered components in an industrial process. Regulators must 
recognise that the limited extent of scientific knowledge available when assessing 
badly structured extensive risks, and their intrinsically non-technological nature, 
makes them potentially more serious because they ‘cannot be designed, 
manipulated and reduced to within the boundaries of existing analytical 
knowledge’.*® It is important that the consequences of this paradigm shift are 
acknowledged by regulators:?? failure to do so, as will become apparent in the 
subsequent discussion of BSE, may contribute to serious misconceptions 
concerning the nature and extent of the risk faced. 

Wynne has therefore argued that regulators must ensure that they guard against 
over-reliance on scientific advice, which can be misleading and inaccurate given 
that scientific knowledge is frequently incomplete.*^ There must be an awareness 
amongst decision takers that, in constructing analytical models to assess and 
manage highly complex risks, ‘externally defined end points, or pragmatic con- 
siderations such as what can actually be measured, frequently dictate the structure 
of the existing knowledge.' The use of variables by scientific advisers to determine 
important parameters can create particular problems by imposing *man made 
intellectual closure around entities which are more open ended than the resulting 
models suggest’: the ‘built in ignorance of science towards its own limiting 
commitments and assumptions' can therefore become a problem if regulatory 
action is taken as if these limiting commitments and assumptions do not exist.*! 

Hughes has, however, characterised 'ordinary progress until findings of 
scientific “guilt” are made’ as ‘the historic British response’ to the regulation of 
uncertainty and risk.4* As is considered in more detail below in the context of BSE, 
the traditional ethos of the UK system of food safety regulation has been to leave 
the assessment of major risks to Ministers, who exercise discretion subject to the 
advice of officials and scientific experts. In so doing, they have acted to protect 
public health, the environment and industry itself from the many potential risks 
posed by technological and scientific developments. And yet when attempting to 
control new risks, Ministers and their advisers have been required to ensure that 
industry is not unreasonably restricted, which may create uncertainties and 
unforeseen risks elsewhere. Determining the level of acceptable risk when 
controlling potentially dangerous developments is clearly a difficult and highly 


35 S. Funtowicz and J.R. Ravetz, "Three Types of Risk Assessment and the Emergence of Post-Normal 
Science’ in Krimsky and Golding (eds), n 16 above, 251, 253-4. 

36 That is that risk can be viewed as a social construct, and that the perceptions of different groups (eg 
scientists or lay people) on nak are influenced by their cultural socialisation. 

3: B. Wynne, ‘Science and Social Responsibility’ in Ansell and Wharton (eds), n 14 above, 137—152. 
ibid 139. 

39 See the arguments advanced in Royal Society, n 10 above, paras 4.4 and 5.2. 

40 Wynne, n 37 above, 142-143 and 151. 

41 ibid 139-140 and 142. 

42 D. Hughes, Environmental Law (London: Butterworths, 1996) 20-21. 

43 PA a ‘Scientific uncertainty and tho precautionary principle’ (1991) Environment 4-5 and 
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sophisticated balancing act. If too much weight is given to possible adverse effects, 
then commercial opportunity and social advancement can be stifled, whereas if 
there is inadequate regulation of risk, there may be a ‘catastrophic’ outcome.“ 
Viewed from this perspective, the traditional UK standpoint can, in part, be seen as 
a reflection of so-called ‘resilience’ theory. This contends inter alia that, at the 
margin, complex systems failures cannot be predicted in advance; that the focus of 
regulation ought to be on ensuring against unexpected catastrophes or providing 
for effective response measures; and that to concentrate on the avoidance of 
possible adverse effects may actually contribute to unforeseen disasters, rather than 
prevent them.*° Conventional UK regulatory policy for food safety, as 
implemented throughout the BSE crisis, has accordingly been characterised as 
based firmly on scientific advice on risk assessment, and with a strong reluctance 
to go beyond it,*© but also able to respond to changing situations through the 
exercise of discretion by Ministers. 

A final theme which should be noted is the acknowledgement by government, in 
large part due to the experience of BSE, that the conventional approach to risk 
regulation is inadequate when confronted by badly structured extensive problems.*’ 
Accordingly, over the past decade, what has been termed 'anticipationist' theory has 
come to assume particular significance in the analysis of the risks posed by problems 
of this nature. Anticipationists contend that ‘extra weight ... [should be] ... given to 
measures designed to detect in advance the clues that signal potential threat in 
physical or organisational structures',^? and a key aspect of anticipationist theory is 
the concept of the ‘precautionary principle’, which was originally developed by 
German environmental policy makers in the 1980s.9 As is well known, the 
precautionary principle requires regulators to go beyond scientific advice ‘by making 
decisions where the consequences of alternative policy options are not determinable 
on the basis of scientific evidence alone within a reasonable margin of error, and 
where potentially high costs may be incurred in taking action’. It was expressed in 
many international environmental conventions and declarations throughout the 1980s 
and 1990s,>! and has been incorporated into the environmental chapter of the treaty 
establishing the European Community.5? 

The precautionary principle raises extremely complex issues, and careful 
consideration must be given to the implications of practical application. It should 





44 Wharton, n 14 above, 11-14. 

45 Royal Society, n 10 above, para 6.3.2. 

46 BSE: Response of the Government Cm 1328 (1990), para 4. 

47 See generally HM Government in consultation with the Devolved Administrations, The Interim 
Response to the BSE Inquiry (London: Stationery Office, 2001) paras 6 18-6.24, and The Advisory 
and Regulatory Framework for Biotechnology: Report from the Government's Review (OST/Cabinet 
Office) May 1999, paras 37-52. 

48 Royal Society, n 10 above, para 6.3.2 

49 The precautionary principle ıs derived from the concept of Vorsorgeprinzip, Seo S. Boehmer- 
Christiansen in T. O’Riordan and J. Cameron (eds), Imterpreting the Precautionary Principle 
(London: Earthscan, 1994) ch 2, and Royal Commission on Environmental Pollution 12th Report, The 
Vorsorgeprinzip in West German Environmental Policy, Appendix 3, Cm 310 (1988). 

50 D. Hughes, “The Status of the “Precautonary Principle" in Law’ (1995) 7 Journal of Environmental 
Law 224, 238-244. 

51 Most notably m the 1992 Climate Change Convention, the 1992 Biodiversity Convention; and the 
1992 Rio Declaration on Environment and Development. 

52 See consolidated version of the treaty establishing the European Community, Article 174 (formerty 
Article 130r). In the UK context, the DETR bas come to recognise that ‘[H]azards with long lifetimes, 
accumulative or irreversible consequences, or with very widespread distribution lead to the 
application of the precantionary principle when there is considerable uncertainty as to the lnk 
between the hazard and the consequence’: seo DETR, n 32 above, para 5.6. 
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not be confused with the argument that the creation of new risks should be avoided 
on the ground that there is no need for further innovation.5? Instead, as part of a 
rational assessment of risk, the precautionary principle requires the best use of the 
available scientific knowledge by regulators by increasing awareness of the point 
that ‘no evidence of an effect’ should not be confused with ‘evidence of no 
effect’. It has also placed emphasis on the broadening out of decision-taking 
processes and risk-communication strategies in order to allow the participation of 
an extended peer community, consisting not only of stakeholders*5 but also the 
public, since, from a precautionary perspective, the involvement of a wide range 
of interests and individuals can improve the quality of risk analysis. The 
precautionary principle should therefore be viewed as a ‘rational response to 
uncertainties in ... scientific evidence and uncertainties about the consequences of 
action or inaction’:*8 in situations where the best scientific assessment does not 
provide a clear basis for decision taking, other factors, such as the seriousness of 
possible consequences, the time scale of the consequences and remediable action, 
and the prospects and time scale for reducing scientific uncertainty, should be 
weighed in the balance by regulators when determining whether to take 
precautionary action. 


Key events in the emergence of BSE as a food safety risk 


The establishment and review by the BSE Inquiry of the history of the emergence 
and identification of BSE and vCJD, and the assessment of the adequacy of the 
action taken in response to BSE up to the establishment of a link with vCJD, were 
enormous and intricate tasks. Without doubt, the BSE crisis can, in Wynne’s 
terminology, be characterised as a ‘badly structured extensive’ problem of 
tremendous scale and complexity. In broad terms, integrating and analysing the 
different aspects of BSE and vCJD required consideration of a number of inter- 
related issues. Both diseases had hitherto been unknown to veterinary and medical 
science, and are extremely complicated variants of a rare type of brain disease. 
Government scientific advisers were therefore required to work from a low base of 
knowledge, and at the frontiers of understanding. In turn, regulators had to contend 
with advice based on limited scientific evidence, and the tangled skein of the food 
chain, industrial processing and food distribution systems through which infection 
was carried. Moreover, the regulatory structure which was in place to control risks 
to animal and human health was itself labyrinthine, with a range of different 
organisations responsible for a variety of different functions under statute, 
secondary legislation and administrative rules. Strong political and industrial 
interests were also involved, and were to prove powerful influences on events. The 
detailed findings and length of the BSE Inquiry Report therefore reflect the 
problems inherent in assimilating the quantity and difficult nature of the evidence 
which was presented. It is, nonetheless, possible to set out a brief summary of the 


33 As, for example, by Greenpeace; seo DETR, n 32 above, 44. 

34 ibid para 5.6. 

55 Puntowicz and Ravetz, n 35 above, 271 and 273. 
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key events in the development of BSE by reference to the report and other sources. 
A broad understanding of how the crisis unfolded provides a valuable historical 
foundation for subsequent discussion of more specific aspects of the regulation of 
BSE as a food safety risk. 

The ‘lead’ ministry under animal health and food safety legislation? throughout 
the BSE crisis was the Ministry of Agriculture, Fisheries and Food (MAFF), which 
bad primary responsibility for developing policy, promulgating domestic 
legislation and implementing EU legislation in connection with the regulation of 
both animal diseases and food safety risks. It was, controversially, also responsible 
for the promotion of the agricultural and food industries, an issue which is 
discussed in more detail below.5! Given that BSE raised issues of both animal and 
human health, a number of weighty and complex responsibilities were closely 
integrated with the Department of Health (DH) in particular. Within MAFF, 
heavy reliance was placed on the advice provided by veterinarians in the State 
Veterinary Service (SVS) and the Chief Veterinary Officer. The DH in turn 
depended greatly on the guidance of medical staff reporting to the Chief Medical 
Officer (CMO) and external advisers and committees. The BSE Inquiry Report 
found that the relationship between MAFF and DH staff in connection with, for 
example, food safety™ was in general harmonious, but that there were nonetheless 
professional and organisational *tensions'.65 Both departments recognised the need 
to review and reorganise their internal structures during the period 1986-96 to 
improve tbe effectiveness of the working relationship between administrators 
(whose primary concern was policy), and specialist medical or veterinary staff.56 

During the 1970s, MAFF was increasingly concerned by the risks posed by the 
transmission of zoonoses (animal diseases which can infect humans) through the 
use of infected animal carcasses in animal feed — in particular salmonella. Animal 
feed had contained rendered down animal remains throughout the last century, and 
rendering was an established and important agricultural industry. The 1970s also 
saw the industry moving away from traditional systems, which had rendered 
animal carcasses through heat and chemical treatment, and investing in new, less 
expensive processes. In 1978, comprehensive proposals for draft secondary 
legislation to be enacted under the Diseases of Animals Act 1950 were circulated 
by MAFF to interested organisations and companies.9? Following consultation with 





60 Principally the Animal Health Act 1981, Food Act 1984 and Food Safety Act 1990. 

61 See text to n 104 et seq 

62 Whilst the DH was the lead ministry for public health, MAFF was responsible for the containment 
and eradication of animal diseases transmissible to humans, and food safety. See BSE Inquiry, n 6 
above, vol 15 paras 4.1—4.27. For further details of the organisation of MAFF and DH, see vol 15, 
Annex 2. MAFF also shared functions with the Depertment of Trade and Industry, and the Scottish, 


64 For detals of how MAFF and DH sub-divided responsibilities in this area see ibid vol 14, paras 4.47- 
4.49. 

65 ibid vol 15, paras 4.28-4.30. 

66 ibid paras 4.31—4.55. For further details see also Annex 1, paras 5-33. 

67 See generally ibid vol 13, peras 6.35-6.44 
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industry, however, these proposals were shelved, and in 1980 the newly elected 
Conservative government circulated alternative, ‘simpler’ drafts. These were 
implemented subsequently under the Diseases of Animals Act 1950 by the 
Diseases of Animals (Protein Processing) Order 1981 (the 1981 Order).” The 1981 
Order provided for an essentially re-active product testing procedure, which was 
primarily geared to the prevention of salmonella and other known zoonoses. Whilst 
there was criticism of the decision to implement less exacting standards than had 
originally been envisaged,”! the BSE Inquiry Report commented that, prior to the 
1981 Order, the rendering industry was ‘virtually unregulated in terms of quality 
control and production methods’ and that although meeting the required 
microbiological standard was left to the discretion of the renderer, the requirement 
for processed material to be salmonella-free was an appropriate safety 
benchmark.” It should therefore be noted that there was no relaxation of 
regulatory standards for animal feed in the period prior to the emergence of BSE: 
indeed, the 1981 Order had sought to improve microbiological safety. 

BSE was first detected in cattle by government scientists in November 1986, and 
the next five years saw a large-scale infection of the UK cattle herd. The disease, 
which was unknown to veterinary science, was soon realised to be extremely 
complex and highly infectious. Although there was no pre-existing research, 
government scientists identified the use of infected material in cattle feed as the 
cause of the disease. The epidemic was believed to have been magnified by the use 
of cattle feed containing rendered down BSE infected cattle.” It seemed likely at 
the time that the events triggering the outbreak had taken place in the winter of 
1981-82 and that the crucial factor was, on the balance of probabilities, the 
changes in the rendering process combined with the high incidence of a disease 
known as scrapie in the UK sheep herd.” Scrapie is a fatal brain disease in sheep 
which is similar to BSE. It had been known to exist for many years, but had not 
hitherto been thought able to transfer across species via animal feed. Government 
scientific advisers considered it probable that sheep infected with scrapie had been 
rendered down for cattle feed using the new processes, which had been less 
effective in destroying the disease than the old systems. This had, it was 
hypothesised, enabled scrapie to ‘jump’ species to cattle, thereby creating BSE.” 

After an extensive review of the scientific evidence, the BSE Inquiry Report 
agreed that the spread of BSE to the point where it became an epidemic came about 
as a result of the use of infected feed.” It also concluded, however, that whilst it 
had been reasonable for government scientific advisers to have believed it to be the 
case at the time, it was no longer plausible that scrapie was the cause of BSE,”’ or 


69 Which were restricted to prescribing & bacteriological standard for the final product and enforcing that 
standard, with the emphasis on ‘collaboration between processors, importers and the Ministry.’ ibid. 

70 SI 1981 No 676. The 1981 Order was updated by SI 1989 No 661. 

7] Contemporancous reports described the way in which the draft proposals leading up to the 1981 Order 
wore altered during the consultation process. It was claimed that restrictions sought by the 
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that the changes in the rendering industry had been a material influence in the 
development of the epidemic.” Instead, on the basis of recent scientific findings, it 
was felt to be more likely that BSE had been caused by complex changes in prion 
proteins, which had then been spread widely by infected feed.” 

Clearly, the availability and quality of the scientific advice available to MAFF 
was a vital factor in the regulation of BSE as an animal health and food safety risk. 
Notwithstanding the speedy identification of cattle feed as the vector of the spread 
of BSE, it was apparent that the ability of MAFF scientists to cope with BSE in the 
early stages of the disease was limited.8 There was also concern that government 
scientists did not have the requisite degree of credibility with the public and 
industry.?! Accordingly, the Government, which was concerned by the potential for 
political challenge and judicial review by industry, came to rely heavily on 
advisory committees of external experts for authoritative guidance on BSE.® It 
was felt that advisory committees were better able to deal with situations where the 
science was new or controversial, and where there was a need for a broader 
perspective. The Government therefore established the Southwood Working 
Party and Tyrell Consultative Committee, which were comprised of distinguished 
scientists working on a part-time, unpaid basis, to investigate and report on 
different aspects of BSE and the possible risks to human health posed by it.8 As is 
discussed in more detail below, whilst the BSE Inquiry was to criticise key aspects 
of the Southwood Working Party’s report, it formed the bedrock of su m. 
regulatory action until the establishment of a link between BSE and vCJD 
report was published in February 1989 and its findings were prima facie idis 
In a crucial and oft-quoted passage, it surmised that infected cattle would be a 

‘dead end host’ for the disease, and that ‘it was most unlikely that BSE would have 
any implications for human bealth'.8? Despite the Southwood Working Party 
qualifying this finding by stating that ‘if our assessments of the likelihoods [of 
cross transmission of BSE to humans] are incorrect, the implications would be 
extremely serious’, this warning and others were ‘lost sight of by many’.® The 
Southwood Report then remained the basis of the Government’s policy on BSE 
until 1996, even though it should have been clear quite quickly that its assessment 
of risk should not be relied upon.®? The Tyrell Report was published in January 
1990. It recommended that the incidence of CJD, which is a similar disease in 
humans, should be monitored closely, but was in penera supportive of the ‘facts 
and inferences’ set out in the Southwood Report.” Subsequent to the Southwood 
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Report, the House of Commons Agriculture Committee also reported on BSE in 
1990, and was again largely reassuring as to the safety of British beef, and the risk 
to public health posed by cross-transmission of BSE to humans.?! 

In the period 1988—90, MAFF sought to implement measures under secondary 
legislation to protect animal and human health in accordance with the 
recommendations of the Southwood Report in particular? The first Bovine 
Spongiform Encephalopathy Order came into effect in 1988.5? The use of cattle 
carcasses in cattle feed was banned, in an attempt to prevent further transmission 
of the disease through the animal foodchain, and BSE became a notifiable 
disease under the Animal Health Act 1981.% This order was supplemented by 
further statutory instruments, which implemented a slaughter policy.?5 A series 
of regulations was then introduced to protect the human food chain rather than 
animal health by prohibiting the use of milk from infected cattle for human (but 
not animal) consumption. More substantive measures were introduced by 
secondary legislation under the Bovine Offal (Prohibition) Regulations in 1989 
and 1990.95 These regulations prohibited the use of a number of specified bovine 
offals (SBO) in human food. The SBO included under the regulations were those 
parts of cattle which were felt by government scientific advisers to carry a 
particular risk of cross infection to humans. Subsequent regulations in the period 
1990-96 widened the ban and added to the SBO category (which was re-named 
specified bovine material, or SBM)? These implemented inter alia the advice 
provided by the Spongiform Encephalopathy Advisory Committee (SEAC), 
which was established by the Government in 1990 to advise on the implications 
for human and animal health of BSE and similar diseases.?? 

The events of March 1996 were, however, to throw regulatory policy into 
disarray.” Early in the month, SEAC was informed by the CJD Surveillance Unit 
based in Edinburgh that, contrary to previous assurances given to the public, it was 
likely that BSE had ‘jumped species’ to humans as ‘new variant’ CJD,!9 which is 
now abbreviated to vCJD. The finding was made public on 20 March 1996, when 
the then Health Minister made a dramatic but carefully worded statement to the 
House of Commons based on a report by SEAC, which had evaluated the likely 
cause of ten deaths from vCJD. His statement included the following passage: 
‘There remains no scientific proof that BSE can be transmitted to man by beef, but 
the Committee have concluded that the most likely explanation at present is that 
these cases [the ten vCJD fatalities] are linked to exposure to BSE before the 
introduction of the specified bovine offal ban in 1989'.101 


91 See Fifth Report of the Agriculture Committee: Bovine Spongiform Encephalopathy (BSE), HC 449 

(1989/90), paras 32, 33 
ion was enacted under inter alia the Animal Health Act 1981, Food Act 1984, Food 
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The BSE Inquiry Report confirmed subsequently that the evidence that vCJD in 
humans was caused by BSE was so strong that all other hypotheses could be 
disregarded.!°2 vCJD is, as is now well known, highly complex, fatal, incurable 
and has extremely distressing symptoms. Given its incubation period, which is 
thought to be around twenty years, it is unclear how many have been infected. Over 
90 people have now died from vCJD, and between ten and 20 new cases are 
diagnosed each year. It is not known whether this represents the peak of the total 
epidemic or the early part of a very large epidemic curve. Recent studies have 
indicated that, if the current assumptions that have been made about the disease are 
correct, the final number of people who will die of vCJD will lie between a few 
hundred to well over one hundred thousand.!% 


BSE and the regulation of risk 


Two inter-related issues which are of particular relevance to the regulation of risk 
emerge from the BSE crisis. The first is institutional design, and, more specifically, 
the effect that defects in the regulatory framework and the integration of scientific 
advice into decision-taking had on risk assessment. The second is concerned with 
the extent to which the absence of effective rules to guide decision-takers 
contributed to the failure of the regulatory process. 


The regulatory framework, scientific advice and industry 'capture' 


MAFF: conflicting interests? 

One of the main issues to come to the fore in the context of BSE was whether 
defects in the design of the regulatory framework had, in combination with strong 
commercial and political pressures, resulted in confused and inadequate risk 
assessment by regulators and scientific advisers.!™ As noted above, MAFF was the 
lead UK Government food safety regulator throughout the BSE crisis, and was also 
responsible for the development of the agricultural and food industries. Its long- 
standing policy of regulating only after extensive consultation with the industries it 
was under a duty to promote is well-known. MAFF's objective was both to 
promote industry and to protect food safety by a process of cooperation and 
encouragement, rather than coercion.'05 Nonetheless, over the years, criticism of 
its selective and confidential consultation processes, control over research funding, 
close contacts with industry, and the dual role of regulation and promotion, had 
raised concerns about the quality of MAFF decision taking.!06 


102 BSE Inquiry, n 6 above, vol 2, paras 4.64.15. 

103 See The Food Standards Agency Review of BSE Controls (Working draft still subject to revision) 
SG3/1 at «www .foodstandards gov.uk>, paras 7—22. 

104 G.R. Hodgett, ‘Ethics, Science, and the Social Management of Risk: the BSE Epidemic’ [1998] 
International Journal of Biosciences and the Law 359, 315—376. 

105 DJ. Jukes, Food Legislation of the UK (Oxford, Boston: Butterworth-Heinemann, 1994) 4. 

106 W. Grant, Pressure Groups, Politics and Democracy in Britain (Hemel Hampstead, Phihp Allan, 
1989) 137—138. See generally MJ. Smith, ‘Consumers and British Agricultural Policy: a case of long 
term exclusion’ Essex Papers in Politics and Government No 48 (Colchester, Essex: University of 
Essex, 1988) 15-28; RW. Howarth, Farming for Farmers? (London: IEA, 1982) 111-112; Jordan, 
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In the crucible of BSE, and notwithstanding an attempt in 1989 to separate the 
sponsorship function from consumer protection through the creation of a new Food 
Safety Directorate,!” the confusions inherent in MAFF's overall role and the complex 
nature of its relations with industry were felt by some commentators to have created 
conflicts of interest which compromised food safety.19$ The BSE Inquiry Report took 
a careful, forensic approach to the issue. Although there was felt to be a pervasive 
“ack of rigour” in implementing policy and regulations, it concluded that there was 
no indication of conflicts in the sense of vested interests being allowed to influence 
approaches to safety directly.! The consequences of imposing regulatory controls on 
industry, and the potential for judicial review and political challenge were, however, 
highly influential factors in policy making.!!° The statement to the Inquiry by John 
MacGregor, who was the Minister for Agriculture, Fisheries and Food during the 
period 1987—89, illustrates the nature of the pressures that Ministers were operating 
under. In relation to the introduction of the slaughter and compensation policy in the 
late 1980s, he commented that it ‘could have great significance for the industry and 
therefore I had to be sure of my ground ... We had to have the view of those who 
could give us the best advice in relation to human health. If we had not taken that, then 
I think we would have been at risk of challenge, not just judicial review. I could have 
been challenged in the House of Commons or by the industry.’!!! 

Whilst ministerial concerns of this nature were entirely reasonable, the BSE 
Inquiry nonetheless felt that MAFF's dual role of sponsoring and regulating 
agricultural industries was unsatisfactory on the grounds that it had created an 
institutional culture in which Ministers and officials were ‘particularly appre- 
hensive about the possibility of alarmist consumer reactions causing harm to the 
producers’.!!2 The report found that although Ministers, officials and scientific 
advisers all genuinely believed that BSE posed no significant risk to public health, 
they 'did not trust the public to adopt as sanguine an attitude ... [and were] ... all 
apprehensive that the public would react irrationally to BSE. As each available 
piece of data about the disease became available, the fear was that it would create 
disproportionate alarm, would be seized npon by the media and by dissident 
scientists, and would lead to a food scare.’ 

Concern about adverse public reaction damaging the interests of the beef 
industry in particular led to a misplaced and flawed public information campaign, 
which the Inquiry felt was to compromise MAFF’s role in food safety by 
engendering a lack of diligence and urgency in the implementation of regulatory 
responses to the genuine risks posed by BSE.!!^ More fundamentally, however, the 


107 BSE Inquiry, n 6 above, vol 15, Annex 1, paras 10-14. Scott noted that the formal separation of the 
promotion of the food industry and the promotion of food safety was ‘in fact essentially the old 
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Modern Law Review 785, 786. 

108 See Winter n 106 above 554—563. James also expressed concern that it was ‘not clear’ how conflicts 
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The Food Standards Agency, an Interim Proposal (1997) 14. 
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desire to avoid commercially damaging food scares also appears to have adversely 
affected the relationship between the Government and its scientific advisers in the 
Southwood Working Party in particular, which in tum impacted on the substantive 
content of the regulations put in place to control BSE. 


MAFF, scientific advice on risk, and regulatory policy 
Existing alongside organisational pressures to avoid public alarm, but symbiotically 
inter-related with them, was a fundamental misunderstanding between the 
Government and the Southwood Working Party over the nature of the advice set 
out in its report, which, as noted earlier, was the foundation upon which regulatory 
action was based until 1996. Whilst Ministers and officials believed that the Working 
Party’s assessment of the risk posed by BSE to humans as being remote provided a 
definitive statement of scientific certainty, it was, in reality, only intended to be a 
provisional opinion.!!5 In a key passage, the Inquiry commented that, 
It was important that a natural desire to avoid causing disproportionate public alarm should 
not result in a failure on the part of the Working Party to convey to the Departments who had 
sought their advice the extent to which it was based on deduction, rather than scientific data. 
To a degree, this should have been conveyed by the following warning, inserted in the 
General Conclusions at the suggestion of Professor Epstein: Nevertheless, if our assessments 
of these likelihoods are incorrect, the implications would be extremely serious. ... 
Unfortunately, this warning and other caveats in the Report were lost sight of by many. 
Right up to 1996 the Southwood Report was cited as if it demonstrated, as a matter of 
scientific certainty rather than provisional opinion, that any risk to humans from BSE was 
remote. The precautions recommended by the Working Party were treated as the only 
precautions that were scientifically justified. 116 


With hindsight, it is difficult to understand how the qualifications and warnings 
of the Working Party were overlooked, and why reliance was placed on the 
Southwood Report for so long, even though, as the Inquiry noted, the ‘stage was 
reached, and reached quite quickly, when it was no longer appropriate to cite the 
Southwood Report as the most authoritative assessment of the risks posed by 
BSE.'!!7 Nonetheless, this is what happened. Whilst there was some concern that 
the Southwood Report was ‘less precise than might be expected’,!!8 Ministers and 
officials, following a conventional non-precautionary approach to risk, adopted a 
highly deferential approach to what they took to be an authoritative and objective 
scientific risk assessment. Subsequently a number of carefully crafted but 
ostensibly definitive public assurances that beef was safe to eat were made by 
Ministers and senior officials such as the Chief Medical Officer.!!? Although there 
was little enthusiasm within MAFF for sophisticated concepts of risk com- 
munication, !® there was a vigorous campaign to influence public opinion. While 
there was no deliberate deception of the public or suppression of information, the 
Inquiry found that ‘MAFF officials and ministers ... managed the manner and 
timing of the release of information in an attempt to reduce its impact and thus to 
avoid '"'scare stories," ' and that the MAFF controlled Meat and Livestock 
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119 BSE Inquiry, n 6 above, vol 6, paras 4.687—4.743. Indeed, two Chief Medical Officers were criticised 
by the BSE Inquiry for making public statements which downplayed the nak to human health from 
Ei DAE? a a See vol 6, paras 4.170-4.724, 5.337—5.349 and 
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Commission made inaccurate public statements which exaggerated the safety of 
beef and were capable of being misleading.!?! 

The mistaken belief that the Southwood Report had 'proved' that BSE would not 
be transmitted to humans, and the desire to protect industry from adverse public 
reaction, also appears to have affected the way in which MAFF reacted to criticism 
by external scientists. The BSE Inquiry Report stated bluntly that ‘dissident’ 
scientists were ‘treated with derision’ by MAFF.!2 In particular, the detailed 
coverage of the often personalised criticisms made by officials in relation to the 
points raised by Professor Richard Lacey and Dr Stephen Dealler, each of whom 
i the Inquiry 'as a serious scientist motivated by very real concerns about 
the hazards posed by BSE’,!? is a remarkable insight into the workings of 
government and the determination with which the official policy line was pursued 
by MAFF.U4 

The evidence to the Inquiry of John Gummer, who was MAFF Minister of State 
and then Secretary of State at a crucial stage of the BSE crisis,?5 gives an 
impression of how Ministers perceived the risk assessment provided by the 
Southwood Working Party. Not unreasonably, his approach to scientific advice 
was, as a layman, one of implicit trust: 

Policy must ... be based on reason. We were to do everything that the scientists thought 

necessary, including the research they advised, and always err on the side of caution. ... Once 

advice was obtained, we had to be wary of taking decisions that were not supported by 
the scientists as that would undermine the credibility of our actions and make the whole 
policy subjective. ... In matters as important as these it is essential to have a personal 
benchmark to be applied to decisions wherever appropriate. In such circumstances I applied 
the test: “Would I be entirely happy for my children to eat this [beef]?’ That seemed to me to 
be the proper question for a non-expert to ask when assessing the views of experts.126 


These sentiments were echoed by David Maclean, Minister of Food Safety at 
MAFF from 1989 to 1992, who stated: ‘I regarded Southwood as our bible ... we 
had the Southwood Report. There was no better or more learned scientific body.’ !?7 

By contrast, however, the weight that was placed upon the objectivity and 
authority of the Southwood Report’s risk assessment by Ministers, officials and the 
media caused concern amongst the Working Party. Indeed, Sir Richard Southwood 
disliked the Working Party being referred to as ‘expert’, as this created the 
misleading impression that its members were experts in BSE and CJD, when they 
were not. In fact, the composition of the four-strong Working Party!?? reflected the 
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reality that lack of knowledge about the diseases meant that they ‘could not 
precisely define the field into which [their] investigations would lead.'!?9 His 
evidence to the BSE Inquiry indicated that the Working Party was starting from a 
very low base: ‘the constraint we felt was a real lack of knowledge. With a disease 
with such a long incubation period, and where there were no tests for infection, it 
was evident that a better understanding would not be arrived at in the near 
future.’ 130 

Allocating responsibility for the basic lack of mutual understanding between 
MAFF and the Working Party was no easy matter for the Inquiry. In the final 
analysis, it was shared. The Working Party was 'justified in expecting their 
advice to be reviewed in the light of developing knowledge about BSE’,!3! 
thereby leaving MAFF responsible for not realising that it was, ‘quite 
quickly’,!32 inappropriate . to view the Southwood Report as the most 
authoritative assessment of risk. Nonetheless, it had not been ‘realistic’ 133 for 
the Working Party to think that Ministers and officials had been made aware of 
the possibility that BSE might behave differently from the findings advanced in 
its report. Indeed, a number of the Inquiry's conclusions were bluntly critical of 
a lack of precision on the part of the Working Party,!* and it went on to make 
the pointed recommendation that, in future, a scientific advisory committee 
*should not water down its formulated assessment of risk out of anxiety not to 
cause public alarm.'!?5 More specifically, it should have been made clear that 
the section of the Southwood Report dealing with epidemiology had been 
written by a MAFF scientist, and was founded on data which the Working Party 
had not been able to review;! that when risk had been described as ‘remote’, 
this was meant to suggest that regulations should be implemented to reduce risk 
to an as-low-as-reasonably-practicable level;!?7 and that the risks posed by cattle 
incubating BSE applied to the human food cbain generally, and not merely to 
babies.!38 Furthermore, the Working Party should not have allowed a false 
impression of their risk assessment relating to medicinal products and 
occupational exposure to appear in the report.!?? Its warnings were, effectively, 
insufficient and lacking clarity at key points, and gave little impression of the 
concerns which were expressed subsequently to the Inquiry: 

The Southwood Report appeared to give an authoritative assessment of risk coupled 

with policy advice on those measures which were and those measures which were not 

considered justified to address the risk. The opinions of the Working Party, and the way 

Doy ru mordere Deuda veter eee 

poucy. 

While the inquiry stopped short of making direct findings on the issue, it is not 
unreasonable to infer that the pervasive concern to avoid public scares which could 
damage industry was a significant factor in the apparently fundamental mutual 
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misunderstanding between MAFF and the Working Party over the nature and value 
of the scientific advice which had been tendered. Indeed, the controversial role of 
industry pressures in MAFF’s use of scientific evidence and policy making 
generally was commented on by the European Parliament in its 1997 report on 
alleged contraventions or maladministration in the implementation of Community 
Law in relation to BSE.!^' It found that MAFF had made a ‘partial and biased 
reading of the advice and warnings of scientists’, and that the views of scientists 
who could be considered as more critical of government policy were not taken into 
account. More specifically, it concluded inter alia that ‘doubtless under pressure 
from the meat industry', the UK Government had exerted pressure on the European 
Commission with the objective of preventing other member states from taking 
unilateral action over BSE on public health grounds at a time when there should 
have been acknowledgement of potentially serious risks.!4? The essence of the 
flawed, circular relationship between MAFF and the Southwood Working Party in 
particular was, however, captured best by Winter. In the context of a discussion of 
the initial reluctance on the part of the Working Party to press for a ban on the use 
of offal in food, which Sir Richard Southwood himself recalled had been as a direct 
result of MAFF caution, he commented: 'So here we have a situation where the 
politicians could claim, on scientific grounds, that a ban was not necessary whereas 
the scientists only came to this conclusion because of their perceptions of the 
political unacceptability of a ban.'!4? 

The end result of these confusions was a collective failure over the period 
1989-96 to give enough weight to the possibility that, given tbe lack of 
knowledge about BSE, scientific proof of its ability to ‘jump species’ to humans 
might only emerge once consumers were infected, which is too late for effective 
regulation. Against a background of political and commercial pressures, there 
was, to adopt Brian Wynne's analysis, insufficient appreciation on the part of 
government and scientific advisers of the complex, ‘badly structured extensive’ 
nature of the risks posed by BSE, or of 'the built in ignorance of science towards 
its own limiting commitments and assumptions'.!^ Regulatory action was 
therefore taken on the basis of a deferential, non-precautionary reliance on what 
was erroneously taken to be an authoritative, objective and definitive scientific 
risk assessment. 145 


Capture by industry? 

With these points in mind, consideration should be given to the issue of whether 
MAFF had been ‘captured’ by industry, thereby compounding inadequate risk 
assessment. The power of special interest groups to affect rational risk 
assessment through the capture of regulators should not be underestimated, 4? 
although it must also be appreciated that capture theory raises complex issues. In 
the context of legal analysis, it is an important element in the broader debate over 
the weaknesses of the ‘public interest’ approach to legal regulation, which posits 
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that democratically accountable state agencies, acting on behalf of the public 
interest, promulgate and enforce regulation for the public good.!4? Theories of 
capture also feature in economic arguments, which seek to demonstrate that 
regulators are rational, self-interested individuals, who operate in order to 
maximise their personal benefits according to^ market-style criteria. Accordingly, 
when regulators perceive that the personal benefits from allowing themselves to be 
‘captured’ by a particular interest group outweigh the negative consequences of 
doing so, they will be directed by self-interest.!^? The concept of regulatory capture 
is therefore a sophisticated, multidimensional phenomenon, which can be of. 
varying degrees and form, and arise as a result of the manifold pressures which can 
be placed on regulators in different situations.!*° Thus, provision for capture in the 
context of the institutional design of regulators should not be viewed as a 
Manichaean, dualist conflict between the light of public-interest controls and the 
dark of private-sector greed: rather, it should be seen as part of a wider debate on 
the nature of the ‘regulatory space’ that regulators such as MAFF share with 
scientific advisers, other stakeholders, and the public.!5! 

Pross's classic study of policy communities and 'technostructures' is, it is 
contended, instructive in evaluating the complex nature of the space shared by 
MAFF and industry.!5? The main feature of the technostructure is a sophisticated 
communications web, which inter-connects and benefits specialist decision takers 
in both government and industry: MAFF's ties with industry can be characterised 
as a classic example of this type of working relationship.!5? Whilst networks of this 
sort can encourage relevant and effective regulation in highly technical areas, they 
may also lead government to identify primarily with industrial interests, rather than 
consumers.!5* Although there are competing groups operating within the overall 
MAFF policy community, it has long been argued by political scientists that 
consumer interests are viewed by officials as subordinate to those of industry, and 
that MAFF is a prominent example of institutional capture.155 

It is not thought, however, that Ministers or officials acted improperly or 
unethically in the context of the BSE crisis. Furthermore, the BSE Inquiry made it 
clear that it could find nothing to suggest that MAFF had been directly captured in the 
sense of having 'leaned in favour of the agricultural producer to the detriment of the 
consumer’ in the context of policy-making.!56 Nonetheless, its own analysis of the 
events of 1986—96 highlighted inter alia the strong emphasis given by MAFF to 
protecting industry from food scares; the failure of the Southwood Working Party to 
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state clearly the provisional nature of its findings and the potential consequences if 
they were incorrect; the collective inability to recognise that the Working Party’s risk 
assessment was, in reality, subject to qualification; the continued reliance on its 
findings until 1996, long after they should have been superseded; the vigorous 
campaigns to convince the public that beef was safe to eat, when it should have been 
acknowledged that there were potential risks; the attempts by MAFF to discredit 
‘dissident’ scientists and the sometimes circular nature of the relationship between 
Ministers, officials and key scientific advisers. These are, it is contended, suggestive 
of organisational tunnel vision, if not an indirect form of capture, and reflect, in part 
at least, an institutional culture which, for historical and structural reasons, was 
strongly concerned to avoid adverse public reactions which could damage industry. 

Accordingly, BSE should serve as a cautionary tale for risk regulators. Whilst 
the majority of those involved emerged with credit, it is argued that structural 
defects in the regulatory framework contributed significantly to failed risk 
analysis. More specifically, it would seem that MAFF’s dual responsibility to 
regulate for animal health and food safety whilst promoting the agricultural 
industry, combined with the long standing organisational identification with 
industrial interests, and a lack of mutual understanding between government and 
its advisory scientists over risk assessment, were inter-related causal factors in the 
systemic failure to respond effectively to the complexities of BSE. 


BSE, risk and rules 


With the above discussion in mind, BSE also serves as a reminder that the selection 
of the most appropriate and effective form of rule!57 is not merely of significance 
in the context of academic debate. !*8 From the perspective of the public lawyer, the 
confusion between MAFF and the Southwood Working Party on how to proceed 
raises the issue of the extent to which the absence of effective rules to establish 
organisational objectives and structure discretion when assessing risk encouraged 
confusion in MAFF decision taking, thereby contributing to regulatory failure over 
BSE. It should, however, be acknowledged that the underdeveloped nature of the 
rules in place to deal with risk in the period 1986—96 is not a matter for criticism. 
The BSE Inquiry appreciated, justifiably, that the lack of established principles and 
rules on how to proceed with risk analysis reflected the fact that it was, until the 
early 1990s, still a nascent area of government and regulation. Accordingly, 
none of the statutes providing for animal health or food safety in the period in 
question included criteria to direct or structure decisions on risk assessment. There 
was ne guidance in primary legislation on how to balance safety issues with 
commercial interests, or, more specifically, how to approach risk: matters of this 
sort were presumed to be within ministerial discretion. For example, the Animal 
Health Act 1981, which provided for the control of animal diseases which might 
have public health implications, stated merely that Ministers were to make ‘such 
orders as they think fit ... for the purpose of in any manner preventing the spread 


157 Rule is used m this context to mean ‘the most precise form of general direction, since it requires for its 
pane nothing more or less than the happening or non happening of a physical event.’ Sec J. 
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of disease.'199 Similar, broadly drafted provisions in inter alia the Food Act 1984 
and the Food Safety Act 199016! also empowered Ministers to promulgate 
secondary rules in the form of statutory instruments, and tertiary rules (or 'soft 
law’) in the form of departmental circulars and voluntary codes of practice, in 
order to deal with risks on an ad hoc basis: 

As noted above, and contrary to the Government's strong drive for 
deregulation,!9? the period 1988—96 saw a proliferation of statutory instruments, 
which sought to introduce controls over the spread of BSE. Controversy 
surrounded the issue of whether the time taken by MAFF to produce what was 
inevitably highly complex secondary legislation was excessive. The BSE 
Inquiry examined the issue of delay in considerable detail. In its evaluation of 
the SBO ban to protect human health,!6 it noted that, in the context of the 
available knowledge at the time, the legislation was viewed by many as being an 
entirely precautionary measure which went beyond the recommendations of the 
Southwood Working Party.! The Inquiry therefore agreed that, given its 
extensive potential economic repercussions, the draft legislation had required 
full consultation with affected parties,!65 and that ‘having regard to the situation 
as it appeared at the time, the response of those involved was adequate.'!66 
Similarly, with regard to the introduction of subsequent bans in relation to 
animal health, whilst the BSE Inquiry felt that there had been a ‘lack of urgency’ 
in implementation, it decided that, bearing in mind contemporary knowledge 
and logistical considerations, this could not reasonably be viewed as a criticism 
of those involved.167 

The regulations were, however, highly problematical in terms of enforcement. 
The measures which were introduced under food safety legislation to protect 
human health were implemented by local autbority Environmental Health 
Officers and Official Veterinary Surgeons. Standards and practices therefore 
varied enormously across the country, and the Inquiry noted that there had been 
little enthusiasm for the enforcement of what were felt to be overly bureaucratic 
regulations.!68 The Government's deregulation initiative had also created a 
confused environment in which it was felt unnecessary to be overly concerned 
about strict compliance.!© Moreover, there was frustration on the part of those 
responsible for enforcement that the drafting of the regulations took little 
account of the practicalities of implementation and that MAFF had provided 

guidance on how to proceed. !?? Corresponding difficulties arose with 
regard to the implementation of the original SBO ban in relation to animal 
health, which was effectively unenforceable, and the Inquiry ‘had little evidence 








160 ss 1, 8, 32(1) & 35(1). The Act is still in force. 

161 The Food Act 1984 was repealed by the Food Safety Act 1990. For a further example of a broad, 
empowering provision see s 16 of the 1990 Act. For an excellent analysis of the Food Safety Act 1990 
generally, see Scott n 107 above, in particular 788—791 on the implications of providing for wide 
ministerial discretion under s 16. Simlar powers to protect public health also exist under the 
Consumer Protection Act 1987, the Environmental Protection Act 1990 and the Medicines Act 1968. 

162 BSE Inquiry, n 6 above, vol 15, paras 7.97.17. 

163 ibid vol 6, paras 3.632—3.650. 

164 ibid para 3.640. 

165 ibid peras 3.644—3.645. 

166 ibid pera 3.650. 

167 ibid vol 5, peras 4.910—4.916. 

168 ibid vol 1, paras 386—394, 406. 

169 ibid vol 15, peras 7.12-7.17. 

170 See eg ibid vol 6, peras 4.119-4.144. 
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to suggest that Trading Standards Officers made any attempt to enforce the 
animal SBO ban.'!?! 

Notwithstanding the concerns over enforcement, the heavy reliance on 
secondary rules should not in itself be viewed as unreasonable in principle. 
Although secondary legislation can be ad hoc, formalistic, complicated and poorly 
drafted, and tends to exclude Parliament and the public from involvement in 
legislative policy making, primary legislation is very much more time- 
consuming to produce and amend, and intrinsically unsuited for making detailed 
provision. Whilst acknowledging their defects, secondary rules can provide a 
flexible means of ensuring that specialised measures in connection with highly 
technical industries and safety systems can be implemented comparatively 
quickly.!73 It is, however, argued that the lack of strategic guidance in primary 
legislation on how to approach risks to food safety encouraged unsystematic and 
ultimately flawed decision taking and secondary rule making by MAFF in relation 
to BSE. The evidence presented to the BSE Inquiry suggests that the absence of 
established, authoritative direction for Ministers and officials on how to balance 
the general duty to ensure food safety with the responsibility for promoting 
industry was a factor in the creation of a compromised response to BSE as a food 
safety risk. 

As mentioned above, MAFF's initial response to BSE was, in the absence of 
even a general objective to view the protection of public health as the 
paramount consideration, influenced by the potential for challenge by industry 
under judicial review.!7^ There was, not unreasonably in the context of the 
period, no appreciation of the importance of risk assessment as it would be 
understood today.'5 The ad hoc nature of the standards applied in MAFF 
decision-taking was encapsulated by the evidence presented to the BSE Inquiry 
by the Under Secretary responsible for the Animal Health Group. He com- 
mented that, rather than using any specific principles or procedures for 
deciding on risk, MAFF, 

tended to use another couple of legal concepts ... in dealing with any risk, one would apply 

the concept of reasonableness ... in some cases it was explicitly stated in legislation. In 

other cases the advice we got from our own lawyers was that anything we did had to be 
reasonable. That tended to mean it had to be based on scientific advice. If we were 
purporting to ban something, or restrict its use, we had to have pretty good scientific advice 
to suggest it should be benned or restricted, or whatever. ... Tbe other concept that came in 

[w]as a European law concept, the concept of proportionality which, as I understand it, 

basically means you do not use a sledgehammer to crack a nut.176 

Accordingly, from the perspective of the Ministers and officials who were 
dealing with the potential risks posed by BSE, the ‘fact that one does not have 
scientific advice does not mean one does nothing. One can try to avoid problems 
arising; but it does mean that one has great difficulty in banning the sale or use 


171 ibid vol 5, paras 4.593-4.920 and vol 1, paras 398—404. 

172 For a discussion of the use of secondary rules m government regulation generally, see R. Baldwin, 
Rules and Government (Oxford: Clarendon Press, 1995) 62-80. For a consideration of the use of 
secondary rules in food policy see Scott, n 107 above, 789—792. 

173 ibid. 

174 Indeed, mention was made of the contemporaneous circular The Judge Over Your Shoulder: 
Judicial Review of Admunistrative Decisions, Treasury Solicitor's Department in conjunction with 
Ro binet es een See BSE Inquiry, n 6 above, vol 15, paras 

8—8.25. 
175 ibid vol 15, para 5.28. 
176 ibid. 
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of a product.’!7’ Regulatory policy was therefore to the effect that the ‘scientific 
advice must be that there is evidence that such and such occurs before the 
Government can stop it’.178 Generalised, non-specific and inherently reactive 
rules of reasonableness and judicial review of administrative action therefore 
appear to have provided guiding principles and criteria on how Ministers and 
officials should approach risk assessment in the absence of statutory or other 
direction. 

It was in this context that MAFF had turned to external advisors, and the 
Southwood Working Party in particular, for expert scientific advice on the risks 
posed by BSE, which could then be used as the basis for a proportionate 
regulatory response. As discussed above, however, the Working Party had also 
found it difficult to establish a structured and consistent approach to risk 
assessment. It too was starting from a low base of knowledge and understanding. 
Other than the broad remit provided by Government, and generalised standards 
such as the ALARP and HACCP tests, there was little in tbe way of pre-existing 
guiding principles, criteria or decision-taking systems which could be used by 
the Working Party when assessing risk.!79 In addition, it was not comprised of 
experts in BSE, CJD, relevant industry practices or risk analysis.!®° Accordingly, 
those who were thought by Ministers and officials to be in a position to provide a 
comprehensive scientific risk assessment which could form the basis for 
regulatory action were in reality unable to do so, due in part to the absence of 
authoritative guidance on how to approach risks such as BSE. 

By the time that the Inter-Governmental Liaison Group on Risk Assessment 
(ILGRA)!?! reported in 1996, however, MAFF had improved its risk assessment 
systems significantly. It had created a microbiology division,£ and generated 
sophisticated administrative rules and procedures for assessing the risks posed by 
BSE and similar diseases.!8 These were meant to ensure that where ‘scientific 
knowledge was insufficient to quantify the risk ... a precautionary regime was 
adopted and a “decision framework” was developed, which analysed objectives as 
well as direct and indirect effects, and took full account of the multifaceted and 
complex nature of food safety.’!** Nonetheless, scrutiny of MAFF’s objectives 
suggests that, notwithstanding a more structured awareness of the complexities 
involved in risk assessment, they were essentially a re-statement of the long- 
standing reluctance to take regulatory action which could damage commercial 
interests on the grounds of ‘unproved’ risks. The ILGRA report recorded MAFF's 
approach, which was couched in quasi-economic terminology,!® as being that: 


177 ibid pera 5.29. 

178 ibid. 

179 ibid vol 4, paras 1.5—1.9 and 10.38-10.41. 

180 Whilst the members of the Working Party were distinguished scientists, they were not experts in these 
specific fields. See n 128 and n 129 above. 

181 ILGRA was established to produce guidance on nsk assessment and achieve greater consistency in 
decision taking across Government It first met in 1992 See BSE Inquiry, n 6 above, vol 15, pera 5.20 
and ILGRA n 28 above. 

182 ibid para 5.27. 

183 In this context, 1t is perhaps worth noting Ganz’s point that the oft-quoted advantages of tertiary rules, 
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safo in the knowledge that soft law lacks direct legal force: G. Ganz, Quasi-Legislation: Recent 
Developments in Secondary Legislation (London: Sweet and Maxwell, 1987) 96-97 For a broader 
discussion of tertiary rules, see Baldwin, n 173 above, 80-119. 
184 BSE Inquiry, n 6 above, vol 15, pera 5.22. 
185 Althongh it would not appear that formal cost-benefit analysis was being used in risk assessment: sec 
n 28 above. 
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‘i. safety-related Regulations had to balance protecting human health with the need 
to avoid imposing excessive costs on industry, and take account of public 
expectations, confidence and reputation, consumers’ perceptions, uncertainty, and 
Other qualitative factors as well as experts’ judgement; ii. safety, although the 
pome objective, might have to be balanced with objectives such as ensuring fair 
competition; iii. safety benefits from regulation were often difficult to quantify.’ 936 
Thus, in the absence of authoritative, unambiguous provision for the protection of 
Public health, while safety was nominally ‘the prime objective’, it was also hedged 
around by qualification and the clear implication that the avoidance of excessive 
Cost to industry was also a governing aspect of regulatory policy. 

With these issues in mind, and whilst acknowledging the benefit of hindsight 
fully, it is contended that although it had been appropriate to utilise secondary 
and tertiary rules to set out detailed provision on, for example, the SBO bans and 
Official guidance on implementation, the wide, general powers which had been 
allocated to Ministers under primary legislation proved to be inadequate when 
dealing with BSE. The reliance on ad hoc ministerial discretion against the 
background of the powerful political and commercial dynamic existing between 
MAFF and industry contributed to the collective failure on the part of both the 
Government and its scientific advisers to assess and manage risk effectively. 
Statutory provision for organisational and strategic objectives in relation to the 
Protection of public health may therefore have encouraged greater certainty and 
Clarity in the assessment and regulation of BSE as a food safety risk. 

In this context, although legal analysis was not part of the BSE Inquiry’ s remit, it 
Sought to draw attention to the more specific point that the statutory regime which 
had been in operation was essentially reactive in nature.!87 The provisions which 
Were in force had been devised to deal with known hazards such as salmonella, 
rather than new, unknown, ‘badly structured extensive’ problems such as BSE. As 
noted above, the lack of scientific evidence of a risk from BSE had therefore 
Tesulted in MAFF receiving legal advice that precautionary action could potentially 
be ultra vires.\8 The Inquiry therefore took the view that ‘legislation should 
Clearly empower Ministers to take precautionary measures in a situation where the 
existence of a hazard is uncertain’!® and went on to made a number of wide 
ranging recommendations. Accordingly, when a disease in animals is identified as 
being potentially infective to animals or humans ‘powers under UK and 
law which enable Ministers to order the slaughter of animals, and the destruction of 
animal tissues or anything which might carry infection, should not be restricted 
merely because it cannot be established as a reasonable probability, as opposed to a 
mere possibility: i. that the disease is transmissible; or ii. that a particular animal 
Inay be infected by the disease in question; or iii. that particular organs or tissues in 
an anima] may carry infection.' 9? Similarly, any powers enabling Ministers to ban 

Substances in order to protect human or animai health should not be restricted 
Merely because any of the above mentioned factors ‘cannot be established as a 
reasonable probability, as opposed to a mere possibility.’!9! It was also suggested 

t emergency powers and legislation dealing with medicines and consumer 

Protection should be reviewed to enable Ministers to ‘act swiftly and 
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comprehensively’ to ban substances or processes which may pose a risk to animal 
or human health.!% Interestingly, these recommendations have, thus far, met with à 
lukewarm response from the Government.!% 

The Government has, however, taken on board the wider point that the absence of 
effective organisational and strategic objectives in relation to food safety risks had 
proved unsatisfactory. Following the establishment of the link between BSE and 
vCJD, the Food Standards Act 1999 re-allocated responsibility for advising Ministers 
on the exercise of their powers under food safety legislation to the Food Standards 
Agency,!™ which, since April 2000 has had a clear statutory remit to place the 
protection of public health as its paramount objective, together with the power to 
commission independent research and publish its advice.!95 Whilst it is beyond the 
scope of this paper to embark on a detailed analysis of the Food Standards Act, it 18 
important to note that considerable efforts have been made to ensure that the 
members of the FSA’s governing board are both independent of sectional interests 
and competent to perform their complex responsibilities. Furthermore, the Agency 18 
committed to operating according to exacting standards of transparency, openness 
and accountability,!% thereby anticipating the BSE Inquiry's recommendations 1n 

relation to dealing with uncertainty and risk communication.'” ] 
Perhaps most significantly, however, the Food Standards Act also established 
mandatory general principles to direct risk analysis. Although it is still unclear 
how much weight the FSA will have when advising Ministers, the new statutory 
requirement to protect public health, and to consider inter alia the nature and 
magnitude of the risks faced, uncertainty about the adequacy or reliability of 
scientific information and cost benefit analysis constitute a significant advance 
on the practices brought to light by the BSE Inquiry.!98 Importantly, these 
requirements address, to some extent at least, the concern of the BSE Inquiry 
that when scientific knowledge about emerging developments is at a basic level, 
the lack of clear evidence of a serious risk may result in obstacles being put !n 
the way of precautionary action. In accordance with its statutory remit, the FSA 
has adopted an avowedly precautionary approach to new problems where it 18 
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193 HM Government in consultation with the Devolved Administrations, Interim Response to the BSE 

Inquiry (February 2001) ch 8. 

194 A wide debate on food safety issues took place in the unmediste aftermath of the discovery of CTI 
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Government White Paper, The Food Standards Agency: A Force for Change Cm 3830 (1998) ae 
formed the basis for consultation on the Food Standards Act. The Act imp 
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framework. Following the White Paper, a draft Bill was published for consultation iD iard 
Standards Agency: Consultation on Draft Legislation Cm 4249 (1999). The Food 
Committee reported on 31 March 1999: See the House of Commons Food £ in the 
Report of Session 1998-99 (HC 276) on the Food Standards Bill The Bill was introduced 
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publication of the BSE Inquiry Report. 
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197 BSE Inquiry, n 6 above, vol 1, paras 1291-1301. 
198 See Food Standards Act 1999 ss 1 & 23(2). 


754 


© The Modern Law Review Limited 2001 


September 2001] BSE and the Regulation of Risk 


uncertain about the risks posed.!% Whilst the FSA is committed to taking 
account of the best available independent scientific advice, it also appears 
determined not to let the absence of scientific proof hold it back from taking 
precautionary action to protect public health if appropriate.700 

The conceptual deficiencies of utilising primary legislation to establish general 
principles for risk analysis should not, however, be ignored, and neither should its 
positive qualities of high legal and political authority, symbolism, and 
accountability to Parliament be overstated. Elizabeth Fisher's reservations over 
the potentially damaging implications for effective risk assessment of presuming 
that Parliament is invariably the appropriate forum for normative debate and that 
standard setting is essentially an analytical process are acknowledged: the 
utilisation of primary legislation does present real dangers of ossification, of 
stifling normative debate, and of underestimating the significance of scientific 
uncertainty and expert judgement.”! Without doubt, there is justified concern that 
the policy and legislative process is, as it stands, insufficiently flexible to integrate 
and implement the views of scientists, stakeholders and the public effectively. 
Indeed, the innovative arguments of the Royal Commission on Environmental 
Pollution in relation to the ways in which standard setting in environmental risk 
regulation should be widened beyond established methods for formulating policy, 
seeking 'people's values', and taking into account technical and scientific 
considerations, demonstrate the limitations of the current system.292 

While it is beyond the limited aims of this paper to consider how the legislative 
process could or should be reformed to improve standard setting in risk assessment, 
or what these standards should be, it is nonetheless contended that the use of 
primary legislation such as the Food Standards Act to provide organisational 
Objectives and strategic direction for risk assessment should not, as Fisher suggests, 
merely be seen as a response to public distrust of government, or an analytical 
exercise.? The hard, and above all practical, experience of BSE indicates that 
when complex risks, potentially catastrophic consequences, wide regulatory 
discretion and powerful vested interests combine, Ministers, officials and scientific 
advisers working in the short-term cockpit of realpolitik may be unable to develop 
effective general principles to direct complex risk assessments. Indeed, it is clear, 
albeit with hindsight, that primary legislation setting out broad organisational goals 
and guiding principles for the assessment of food safety risks would inevitably 
have provided a more structured and authoritative form of regulation than the 
intrinsically ad hoc system of wide ministerial discretion, secondary legislation 
and administrative rules which was in place during the BSE crisis. 


199 If there are good reasons to believe that there are serious risks to public health, it ‘will take 
of 


ic approaches 
and consistency in decisions, and the FSA's objective is to base recommendations and advice ‘on the 
a a pe de Una EE with ‘the greatest weight’ always being attached 
to protecting the interests of consumers. 

200 ibid para 4.5. In addition, the Agency has also made it clear that it may not wait for the outcome of 
Dew reecarch, especially if there could be a serious health risk. In this situation, expert committees or 
FSA advisers will be asked to consider the degree of uncertainty, express their concerns and give best 
advice for the Agency to reach an immediate decision: see para 4.4. 
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202 Royal Commission for Environmental Pollution, Setting Environmental Standards, 21st Report Cm 
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The establishment and assessment by the BSE Inquiry of the history of the 
emergence of BSE and vCJD, and its analysis of the Government’s response to 
BSE up to the point where the link was made with vCJD, were vast and extremely 
complex tasks. The often disturbing findings of the Report of the BSE Inquiry will 
inevitably have wide-ranging consequences for government, public administration, 
food safety regulation and science. The objective of this paper, however, has been 
to take an inter-disciplinary approach to the evaluation of the key themes to emerge 
from the Inquiry in relation to the regulation of risk. Whilst acknowledging the 
inherently problematic nature of assessing new, ‘badly structured extensive’ 
problems such as BSE, the resultant complexity of scientific risk assessment, and 
the logistical and administrative difficulties faced by regulators, it is nonetheless 
argued that the BSE Inquiry revealed serious deficiencies in the approach taken in 
the UK to the regulation of food safety risks. 

More specifically, whilst little blame should be attached to the individuals 
involved, the regulatory framework which was in place to deal with BSE was, it is 
contended, shown to be systemically defective. There were confused institutional 
priorities within the organisational structure of MAFF, and insufficient provision 
for capture by industry. MAFF’s dual role of promoting industry whilst regulating 
for animal health and food safety, its historic identification with industry, and a 
fundamental mutual misunderstanding over the nature of risk assessment between 
Ministers, officials and scientific advisers in the Southwood Working Party in 
particular, were inter-related causal factors in the failure to respond effectively to 
the complex and serious risks posed by BSE. It is also argued that the lack of 
effective rules providing strategic guidance to MAFF and its scientific advisers on 
how to approach risk contributed significantly to the failure of regulatory policy. 
There is accordingly strong justification for the argument that, in areas involving 
‘badly structured extensive’ risks, where there are powerful vested interests in play 
and serious consequences may flow from failed risk analysis, primary legislation 
such as the Food Standards Act, with its strong symbolic value and high legal 
authority, may constitute the most appropriate form of rule for providing 
organisational objectives and general principles to direct risk assessment. 

In the final analysis, however, perhaps the most important lesson to be derived 
from BSE is that there should never be complacency about regulatory structures 
and rule systems which seek to control risk. Whilst the significance of the specific 
issues which have emerged from the BSE Inquiry Report should be acknowledged, 
the likelihood of further loss of life as a result of vCJD should serve as a constant 
reminder of both the complex nature of risk control, and the possible causes and 


consequences of regulatory failure. 
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Making Sense of Equality Law: A Review of the Hepple 
Report 


Joanna Harrington* 


In mid-2000, the Centre for Public Law and the Judge Institute of Management 
Studies at the University of Cambridge published the results and 
recommendations of the independent review of the enforcement of anti- 
discrimination laws in the United Kingdom (UK) undertaken by the Centre and 
Institute under the leadership of Professor Bob Hepple and with the financial 
support of the Joseph Rowntree Charitable Trust and the Nuffield Foundation. 
The resulting report, entitled Equality: A New Framework,! is a comprehensive 
study of the inadequacies of the current patchwork of anti-discrimination laws in 
the UK. Relying on targeted case studies, a broad consultation process and 
interviews with stakeholders, as well as legal research,? the Hepple Report 
makes 53 recommendations which together provide policy-makers with a 
practical blueprint for a new legislative framework to ensure the full promotion 
of equality, securing the UK’s compliance with European Union (EU) and 
international human rights law. This note will review the key findings and 
recommendations of the Hepple Report, making reference to comparative 
developments in Canada where at least four wide-ranging equality law reviews 
have taken place in the last decade.? A fifth review concerning the Canadian 
Human Rights Act,* the main anti-discrimination measure enacted by the federal 
government,’ took place while the Cambridge-based review was under way and 


* Faculty of Law, University of Western Ontario, Canada. 
Iam grateful for the suggestions made by an anonymous referee on an earlier draft. 


1 The full citation is B. Hepple, M. Coussey and T Choudhury, Equality: A New Framework — Report 
of the Independent Review of the Enforcement of UK Anti-Discrimination Legislation (Oxford: Hart 
Publishing, 2000) hereinafter the ‘Hepple Report’. 

2 The review commissioned several experts to write working papers on current equality law issues. 
These papers were published with the review's consultation document, Options for Reform, in 
December 1999. 
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the publication of its findings coincided with the release of the Hepple Report. 
Although one cannot simply transplant one country's proposals into another, the 
publication of two similar reviews nevertheless provides an opportunity for 
comparative references which further stimulate the debate as to the options 
available for future equality law reform in the UK. 


Overview 


The Hepple Report is divided into four 'chapters'. Chapter one considers why a 
new framework for equality law is needed in the UK, demonstrating to the reader 
that the current situation of four separate anti-discrimination regimes, three 
commissions in Britain, and an Equalities Commission in Northern Ireland is ill- 
suited to the likely expansion of the grounds of unlawful discrimination. Chapter 
two then evaluates the advantages and disadvantages of harmonising both the 
legislative regimes and the commissions, making a compelling case for the 
introduction of a single Equality Act and the merger of the commissions (at least 
those in Britain) into one Equality Commission. To its credit, however, the Hepple 
Report does not stop there, noting that one of the defects of the present framework 
is that there is ‘too much law"? placing ‘too much emphasis on state regulation and 
too little on the responsibilities of organisations and individuals to generate 
change. 5 This leads to a useful consideration in chapter three of the various 
mechanisms that can be used to change organisational policy and behaviour, 
including the use of positive promotional duties, employment equity plans and 
contract compliance obligations. Chapter four then concludes the study by focusing 
on how the current procedures and remedies for addressing discriminatory 
behaviour can be made more effective. 


A new legislative framework 


Recommendation 1 of the Hepple Report states boldly and unequivocally that 
‘There should be a single Equality Act in Britain.’ This is a significant conclusion 
and one for which the report makes a compelling case. While the report 
acknowledges that a single Equality Act would need to be supplemented by 
regulations and regularly updated codes of practice on specific subjects? any 
suggestion that this is a weakness is far outweighed by the inclusiveness and 
coordination of purpose and strategy that can be gained by a single Act. A single 
Act could also be used to remedy the inconsistencies and anomalies found in the 
present legislative framework (usefully summarised in a table appended to the 
report)!’ and address the demands of employers and service providers for a simpler 
and readily accessible *one-stop shop'. Moreover, a single Equality Act would be a 
clear statement that the concept of equality is indivisible, with no one ground of 
discrimination to be considered more (or less) important than another. 


of Justice, 2000) (Chair: Hon G.V. La Forest) hereinafter the ‘La Forest 
n 1 above para 2.1: ‘there are no leas than 30 relevant Acta, 38 statutory instruments, 11 codes of 
practice and 12 EC directives and recommendations directly relevant to discrimination.’ 
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It is also a conclusion that from a Canadian perspective makes sense. Since the 
1950s, and the enactment of ‘fair practices’ legislation!! prohibiting discrimination 
in employment and accommodation on grounds of race and religion, and later sex, 
Canada has favoured a multiple-ground approach to tackling discrimination. The 
downside, however, of the fair practices acts was that their administration and 
enforcement were conducted on a part-time basis by civil servants with many other 
demands on their time. This led to proposals for the creation of permanent anti- 
discrimination commissions, staffed by full-time professionals who could both 
administer the complaints procedures and educate the public. Canada’s first such 
commission was created in Ontario in 1961!? to administer a new ‘Ontario Human 
Rights Code’!3 which consolidated the previously separate fair practice laws into a 
single Act prohibiting discrimination on the basis of race and religion and 
providing for equal pay for equal work.!^ Although the Code’s initial scope was 
modest, its success in raising the profile of discrimination issues led other 
governments to follow suit so that by 1977, all ten Canadian provinces and the 
federal government had enacted a ‘human rights code’ or ‘act’ and established a 
‘human rights commission’ (as they are called in Canada).!ó Unlike the UK, 
Canada has only embraced single-issue commissions for pay equity.!? 

Over time, amendments and wholesale revisions to the various human rights 
codes have led to the steady expansion of the protections afforded to victims of 
discrimination such that by the 1990s, with some variation, Canadian law 
prohibited discrimination in employment and in the provision of goods, services, 
facilities and accommodation on a wide array of grounds, including race or colour, 
religion, physical or mental disability, age, sex (including pregnancy and 
childbirth), marital status, family status, sexual orientation, national or ethnic 
origin, language, political belief, source of income, record of criminal conviction 
and pardoned conviction, and dependence on alcohol or drugs.!5 New issues have 
also been tackled by Canada's broad-based commissions, including hate messages, 








11 The province of Ontario enacted Canada’s first far employment practices Act and its first equal pay 
Act in 1951. Ontario also enacted the first fair accommodation practices in 1954. These ‘fair 
practices’ Acts were modelled on legislation enacted by the state of New York in 1945. For further 
detail, seo W. S. Tarnopolaky, “The Iron Hand in the Velvet Glove: Administration and Enforcement 
of Human Rights Legislation rn Canada’ (1968) 46 Canadian Bar Review 565. 

12 An ‘Ontario Anti-Discrimination Commission’ with responsibility for public education had been in 

ion since 1958 but it did not handle 

13 S.O. 1961-1962 c. 93, now amended by RSO 1990 c. H-19. 

14 For further information on developments during this period, see W.S. Tarnopolaky and W.F. Pentney, 
Discrimination and the Law (Doo Mills: R De Boo, 1985) 2-6~2-14. 

15 Apert from equal pay, the new Code did not initially prohibit sex discrimination. 

16 Human rights commissions were established in Ontario in 1961, Nova Scotia in 1967, Alberta in 
1972, New Brunswick in 1967, Prince Edward Island in 1975, British Columbia in 1975, 
Newfoundlsnd in 1969, Manitoba in 1970, Quebec in 1975 and Saskatchewan in 1972. The federal 
‘Canadian Human Rights Commission’ was established in 1977. 

17 Specialised pay equity commissions exist in Ontario, Manitoba, Prince Edward Island, New 
Brunswick and Nova Scota. 

18 Canadian Human Rights Commission, Prohibited Grounds of Discrimination in Canada (Ottawa: 
Minister of Public Works and Government Services Canada, 1988). Some of these grounds are 
covered in Québec by the ground of ‘social condition’ which, with Newfoundland, further prohibits 
discrimmation on the ground of assignment, attachment or seizure of pay. From 1973 to 1984, the 
province of British Columbia also enacted a general prohibition on all discrimination unless 
"reasonable cause' existed, essentially making the list of grounds open-ended. British Columbian 
Boards of Inquiry were thus able to prohibit discrimination on the grounds of disability and sexual 
orientation before such grounds had been expressly enacted, although the 1975 decision on sexual 
orientation was later overturmed by the Supreme Court of Canada on other grounds: Gay Alliance 
Toward Equality v Vancouver Sun [1979] 2 SCR 435. 
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harassment and the reasonable accommodation of religious minorities and people 
with disabilities at work. The commissions themselves have also evolved into 
stronger, more proactive institutions, with almost all now having the power to 
recommend, approve or initiate affirmative action measures!? as remedies for 
systemic or indirect discrimination?) and several having the authority to initiate 
complaints and investigations. The codes have also been amended over time to 
allow for larger fines (up to $25,000 in Ontario) and higher levels of monetary 
compensation for victims. 

This is not to say that the Canadian system is perfect; however, its flaws do not 
discredit the broader inclusive approach. Moreover, the equality gains that have 
occurred in Canada could be more easily achieved in Britain with one Act to 
amend, particularly if that Act was accompanied by the recommended creation of a 
single ‘Equality Commission’ bringing together the voices and expertise of the 
existing equality agencies.?! There are, as the Hepple Report recognises, concerns 
in some quarters that a merged commission may lead to some grounds of 
discrimination receiving less attention than others.” Yet, to do otherwise leaves 
the victims of discrimination on grounds not presently covered by British law 
without the state-funded, professional and full-time assistance that commissions 
rightly bring to the administration and enforcement of equality laws, given that no 
government is likely to favour the creation of a separate commission for each 
additional ground of unlawful discrimination. Sensitive to the political 
implications of its proposals, the Hepple Report, however, concludes with a more 
pragmatic position with respect to the dissolution of the recently established 
Disability Rights Commission (DRC), recommending against its inclusion into a 
broader Equality Commission for at least five years.” The Report also 
recommends against creating separate Equality Commissions for Scotland or 
Wales in the interests of maintaining uniform standards; a position that may be 
criticised in an emerging federation for restraining the ability of one jurisdiction to 
lead by example, as Ontario did in Canada, although there i is no guarantee that the 
example embraced would be favourable to enhancing = 

As for the guiding principles to be embodied in the new Act and its commission, 
the Hepple Report makes five worthy suggestions, favouring clear, consistent and 
intelligible standards and an effective, efficient and equitable regulatory 
framework that enables those directly affected to participate in a meaningful 
way.? It also recommends that victims of unlawful discrimination should be free 
to seek redress for the harm they have suffered through procedures that are fair, 
inexpensive and expeditious. The key principle, however, is the first which sets out 








19 Affirmatrve action programmes are immune from ‘reverse discrimination’ challenges in Canada by 
virtue of the constitutional protection afforded by section 15(2) of the Canadian Charter of Rights and 
Freedoms, Part I of the Constitution Act, 1982, being Schedule B to the Canada Act, 1982 (UK) 1982. 
Section 15(2) provides that the nght to equality ‘does not preclude any law, program or activity that 
has as its object the amelioration of conditions of disadvantaged individuals or groups including those 
that are disadvantaged because of race, national or ethnic origin, colour, religion, sex, age or mental 
or physical disability.’ 

20 See farther, R. Zinn and P. Brethour, The Law of Human Rights n Canada: Practice and Procedure 

(Aurora: Canada Law Book, 1998) 15-23-15-34 

Hepple Report, n 1 above, paras 2.85-2.94. 5 

ibid para 2.89. 

ibid recommendation 23. 

ibid para 2.91. 

Canada’s equality commissions are able to coordinate their efforts and consult on new developments 

through the Canadian Association of Statutory Human Rights Agencies. 

26 Hepple Report, n 1 above, paras 2.13—2.20. 
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the general aim of the new legislative framework. According to the Hepple Report, 
‘the goal of (equality) legislation and other measures is to eliminate unlawful 
discrimination and to promote equality regardless of sex, race, colour, ethnic or 
national origin, religion or belief, disability, age, sexual orientation or other 
status.’2” The report then goes on to make several carefully considered proposals 
with respect to the appropriate definition of direct and indirect discrimination, 
recommending the across-the-board application of these concepts to discrimination 
on all grounds. The report also makes specific recommendations on the 
redefining of victimisation and the need for a separate tort of harassment and 
bullying at work. 

As for the grounds themselves, the Hepple Report makes a strong case for the 
specific inclusion of age, marital status, family status, sexual orientation, and 
‘religion or belief’ as grounds of unlawful discrimination in Britain, while 
declining at this time to recommend a legislative prohibition on genetic 
discrimination.?! The report also recommends the inclusion of ‘other status’ as a 
residual category offering flexibility where the precise ground is unclear or as a 
means to adapt to changing social conditions.?? Such an expansion of the current 
grounds of unlawful discrimination (namely race, sex and disability) appears to 
have the wide support of those consulted during the review process, and has the 
added advantage of securing compliance with the UK's obligations under 

Union law and developments under the European Convention on 
Human Rights. In addition, with the coming into full force of the Human Rights 
Act, all rights guaranteed by the Convention, such as the right to a fair trial or the 
right to respect for private life, must be 'secured without discrimination on any 
ground such as sex, race, colour, language, religion, political or other opinion, 
national or social origin, association with a national minority, property, birth or 
other status.'33 

It is, however, disappointing to see no discussion in the Hepple Report of 
‘political opinion’ as an express ground of unlawful discrimination given its 
current inclusion in the Northern Ireland regime and the report’s desire for 
consistency. This ground was also discussed during the concurrent Canadian 
review, and even though it is currently one of the least used grounds provincially in 
Canada,” the La Forest Report recognised that this ground could become a more 
significant source of discrimination in the future.*5 More disappointing, however, 
is the apparent reluctance on the part of the UK review exercise to stimulate debate 


EN 


ibid. 

Only direct discrimination by public authorities on the grounds of religious belief or political opinion 

15 presently forbidden in Northern Ireland: Northem Ireland Act 1998 ch47, s 76. 

29 For recent commentary on tins particular ground and the need for its introduction in Britain, see G. 
Moon and R. Allen, ‘Substantive Rights and Equal Treatment in Respect of Religion and Belief: 
Towards a Better Understanding of the Rights and Their Implications’ (2000) 6 EHRLR 580. 

30 Hepple Report, n 1 above, paras 2.57-2.84. 

31 ibid paras 2.72-2.75. The La Forest Report addressed genetic discrimination by recommending that 
the definition of disability include the predisposition to bemg disabled: see La Forest Report, n 6 
above, 101. 

32 Hepple Report, n 1 above, para 2.62 and recommendation 14. 

33 European Convention on Human Rights, Article 14. The UK has not, as yet, indicated an intention to 
ratify Protocol 12 to the Convention creating a free-standing guarantee of equal treatment: Lord 
Fee Oe Epa) oe ti Rane Lay, Fass rece id tare OGLI ne 

» 79. 

34 Most reported cases on political belief discrimination in Canada relate to the loss of government jobs 
or contracts after the political party supported by the complainant loses an election. 

35 La Forest Report, n 6 above, 102. 
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on the inclusion of newer and more controversial grounds, such as source of 
income or receipt of social assistance (when housing ads stipulate ‘NO DSS’), 
record of criminal conviction (given the stigma attached), or poverty (an 
immutable characteristic for most poor). Such grounds for complaint are not 
foreclosed by the Hepple Report given the inclusion of ‘other status’ in its 
proposed framework; however, the lack of a sustained discussion, even with the 
references to ‘social origin’ and ‘property’ in Article 14 of the European 
Convention on Human Rights, sits in stark contrast with the Canadian review 
process which spent much deliberative energy on whether poverty or 'social 
condition' should be an express ground of prohibited discrimination in the federal 
equality statute.37 It eventually decided to recommend its inclusion?! given the 
ample evidence presented of widespread discrimination against the poor in 
employment, housing and the provision of services, as well as in opportunities for 
advancement. 

Leaving aside this issue, the Hepple and La Forest reports appear united in their 
recognition that few rights are absolute, with both recommending the enactment of 
some limited exemptions to offset the breadth of the prohibitions on direct 
discrimination derived from the various grounds. The Hepple Report, for example, 
favours specific exemptions to discrimination on grounds of religion for admission 
to religious educational institutions and employment as a minister or cleric, among 
others. Another proposed exemption is for discrimination on grounds of sexual 
orientation for employment i in a private household and for certain jobs providing 
personal services promoting welfare. However, with respect to age discrimi- 
nation, the report recommends further study on the difficult issue of ‘compulsory’ 
or ‘mandatory’ retirement policies.^! 


Changes from within 


In addition to proposing various improvements with respect to the prohibition of 
discrimination, the Hepple Report also takes a strong stand on the need for a 
positive, proactive duty to be imposed on employers and public authorities to 
secure fair participation of under-represented groups in the workforce, fair access 
to education, training, goods, facilities and services, and a fair distribution of 
benefits. In the opinion of the report’s authors, such a duty ‘sidesteps many of the 
limitations of the direct and indirect discrimination provisions'* precisely because 
it is proactive and responsive to visible patterns of under-representation rather than 
determinations of fault (in the sense of intended detrimental effects on a protected 
group). It also leads to greater participation in decision-making by disadvantaged 
groups because it is anticipatory and integrative, rather than reactive and negative. 


36 The La Forest Report has recommended that the current ground of ‘conviction for which a pardon has 
been granted’ be extended to protect persons convicted or charged with a criminal offence: ibid 104. 

37 Seven provinces currently prohibit discrimination on the basis of ‘social condition’, ‘social origin’, 
‘source of income’ or ‘receipt of public assistance’. In June 1998, a Bill to add ‘social condition’ to 
the federal Canadian Human Rights Act was passed by Canada’s Senate but failed to win support m 
the House of Commons. 

38 La Forest Report, n 6 above, 106-113. 

39 See further Hepple Report, n 1 above, para 2.82 

40 ibid paras 2.83—2.84. 

41 See further Hepple Report, n 1 above, para 2.65. A similar conclusion is reached in the La Forest 
Report, n 6 above, 118-121. 

42 Hepple Report, n 1 above, para 2.34. 
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With respect to public authorities, the Hepple Report appears confident that the 
imposition of a duty to promote equality will prove acceptable to government. 
After all, there is already a duty on public authorities in Northern Ireland to have 
due regard to the need to promote equality of opportunity,* although the Hepple 
Report prefers ‘equality’ rather than ‘equality of opportunity’,“ and the recent 
amendments to the Race Relations Act^ accept the role for such a duty in respect 
of racial equality in Britain. The Hepple Report also draws comfort from a 
government commitment, made in November 1999, to extend the positive duty to 
sex and disability discrimination when legislative time permits. 

The proposed Equality Commission could also assist public authorities in the 
development of their plans to fulfil the duty (known as ‘equality schemes’) by 
offering guidance in the form of codes of practice and by securing compliance in 
the event that a public authority fails to implement a scheme. The Hepple Report, 
however, recommends against requiring advance approval from the commission 
for every equality scheme on grounds of feasibility and principle; the worry being 
that prior approval may in essence transfer the responsibility for carrying out the 
duty from government to the commission." The Hepple Report also suggests 
extending the proposed duty on public authorities to apply to matters of 
government procurement, grants, subsidies, licensing and franchising, in essence 
using contract or subsidy compliance to promote equal opportunity. As aptly 
explained in the report, this would involve ‘the use of the purchasing power of 
public authorities, and their power to make subsidies, as a means of promoting 
social or industrial objectives unconnected with the primary purpose of obtaining 
goods and services or supporting economic activities on the best possible 
commercial terms.’48 While using purchasing power in this way does have to 
comply with EU and World Trade Organisation obligations on procurement, the 
Hepple Report makes clear that such obligations are not insurmountable obstacles 
and that ‘best value for money’ considerations can be met with the achievement of 
equal opportunities.‘ 

As for promoting change from within the private sector, the Hepple Report 
draws on its consultations with American employers, and the experiences in other 
jurisdictions, to support the imposition of a similar duty on employers with more 
than ten employees to draw up and implement employment equity plans. This duty 
would essentially require the periodic review of all employment practices to ensure 
that members of disadvantaged groups enjoy fair participation in employment and 
the use of special measures where the effects of such practices are found to be 
lacking. A similar approach is in use in parts of Canada where it has long been 
argued that employment equity legislation has greater potential than traditional 
complaints-based equality legislation to directly address systemic patterns of 
discrimination. Employment equity legislation requires all employers covered by 
the legislation to gather and report information on the representation rate of 
specific groups within an employer’s workforce and to determine whether the 


43 Northem Ireland Act 1998 ch 47, s 75. 

44 Hepple Report, n 1 above, paras 2.34-2.40. 

45 Race Relations (Amendment) Act 2000 ch 34. 

46 Hepple Report, n 1 above, para 3.10. 

47 ibid paras 3.14-3.16. 

48 ibid para 3.61. 

49 See farther ibid paras 3.61-3.77. 

50 See B.C. Human Rights Review, Report on Human Rights im British Columbia by W. Black 
(Vancouver: Mistry Responsible for Multiculturalism and Human Rights, 1984) 14-19 
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group is under-represented, based on a comparison with the percentage of qualified 
persons in the general labour force who are members of that group. If the group is 
under-represented, the employer must try to eliminate the causes of the under- 
representation and must take steps to redress the situation. A similar proposal is 
mapped out in the Hepple Report with appropriate reference to the current model 
used in Northern Ireland.*! 

The Hepple Report also makes several recommendations with respect to pay 
equity, again favouring the imposition of a 3 proactive obligation on employers that 
mirrors similar developments in Canada.?^ In essence, a three-stage process is 
envisioned, whereby employers first conduct periodic pay audits and publish their 
results, then draw up pay equity plans designed to bring the pay rates of female job 
classes into line with those of comparable male job classes, and lastly implement 
their plan. In drawing up a pay equity plan, the Hepple Report makes it clear that 
the participation of employees or their representatives is essential, drawing on an 
earlier theme that the quality of regulation can be improved by bringing into the 
regulatory process the experience and views of those directly affected.5? As for the 
plan's enforcement, the report makes several specific proposals, essentially 
favouring the bringing of proceedings in an employment tribunal for breach of the 
contract of employment. 


Procedural reform 


AS for the tribunals themselves, they too come under scrutiny in the Hepple Report, 
leading to several recommendations with respect to the selection and training of 
tribunal members and a proposal to use the tribunals for all discrimination cases. 
According to the evidence collected during the review process, there is at present 
widespread dissatisfaction with the use of the county and sberiff courts for non- 
employment discrimination cases (that is those involving goods, services and 
facilities) because of the formality, cost and protracted nature of the procedures. 
Moreover, since all discrimination cases raise similar legal themes, the Hepple 
Report recommends that all discrimination cases should commence in the more 
accessible and less costly employment tribunals, with a power to transfer cases to 
the courts where necessary.” In addition, and in keeping with the report's other 
recommendations, tribunals are also urged to develop their own equality schemes 
so as to achieve a more representational membership. 

As for who has standing to bring a discrimination case, the Hepple Report 
suggests that the proposed Equality Commission should have the power to institute 
proceedings in its own name, or jointly with individuals where there is a common 
question of fact or law affecting a number of persons whether these persons are 
identified or not. It is strongly arguable that this is necessary since an 
enforcement regime that only allows individual complaints is unlikely to be 
effective in dealing with broader patterns of discrimination because the causes of 
systemic discrimination (through the unintended effects of an organisation’s 








51 Hepple Report, n 1 above, paras 3.23-3.40 

52 TUE CES Dee Va ETAR E (om eee og nee MATOS. 
1987 ch 34. 

53 Hepple Report, n 1 above, para 3.5. 

54 ibid paras 3.44—3.50. 

55 ibid para 4.16. 

56 ibid para 4.26. 
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ordinary rules and systems of operation) can be invisible to a particular individual 
until a broader investigation and statistical analysis makes apparent the cumulative 
effects of the particular practice. Equality commissions therefore need the ability to 
use different procedures in order to deal with both intentional and effects-based 
discrimination. It is also worth noting that several commissions in Canada have the 
power to initiate complaints, as do unions and other organisations of a 
representative nature.” The La Forest Report also expressly supports the retention 
of the provision in the Canadian Human Rights Act enabling its commission to 
initiate claims.59 

Above all else, however, equality law proceedings must be fair. This is true for 
all legal proceedings, but crucial in discrimination cases given that the complaints 
are often emotional and contentious with all parties likely to be highly critical if 
there is an appearance or perception that the proceedings were unfair. This is one 
reason why in Canada, anti-discrimination legislation (as opposed to the Charter of 
Rights and Freedoms) has been held to have quasi-constitutional status.5? Fairness, 
however, requires complaints to be dealt with expeditiously, and while the Hepple 
Report makes several practical recommendations with respect to the length and 
management of hearings, the availability of legal assistance, and a revised time 
limit, it misses an opportunity to draw on the lessons to be learnt from the 
criticisms waged in Canada with respect to case backlogs, delay and the need for 
adequate resources. The Hepple Report, however, makes no specific 
recommendation on the funding required to support its proposed framework. 


Remedies 


The last section of the Hepple Report considers the case for improvements in 
remedies for both the present and proposed frameworks. According to the report's 
conclusions, tribunals in England, Wales and Northern Ireland need to make 
greater use of their power to award aggravated damages which compensate the 
victim of a wrong for mental distress, although such awards should not normally be 
more than twice the basic compensatory damages.! In addition, the report agrees 
with a previous Law Commission proposal to make punitive damages available for 
unlawful discrimination£ and further recommends that an employment tribunal 
should have the power to order engagement, re-engagement or reinstatement in 
discriminatory dismissal cases as is the case with unfair dismissals.© It has also 
examined a tribunal's ability to make recommendations and concluded in favour of 
extending this ability to recommendations of engagement or promotion where the 
mibunal is satisfied that but for the discrimination the applicant would have got the 
job. 


57 See further Zinn and Brethour, n 20 above, 17-1-17-11. 

58 La Forest Report, n 6 above, 89-91. 

59 Ontario Human Rights Commission and O'Malley v Stmpsons-Sears [1985] 2 SCR 536, 547. 

60 For a detailed study of the impact of fiscal restraint policies on human rights commissions in Canada, 
see R.B. Howe and D. Johnson, Restraining Equality: Human Rights Commissions m Canada 
(Toronto: University of Toronto Press, 2000). 

Hepple Report, n 1 above, paras 4.45-4.48. 


ibid paras 4.49-4.50. 

This 1s in contrast (as the Hepple Report notes at pera 4.51) with the views of the Employment Appeal 
Tribunal and the Court of Appeal in British Gas v Sharma [1991] IRLR 101 and Noone v North West 
Thames Regional Health Authority (No 2) [1998] IRLR 530 respectively. 
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Lastly, the report considers the role to be played in discrimination cases by 
mediation and arbitration, as well as the role of the present conciliation 
arrangements. As in Canada, the present system in the UK promotes settlement 
through conciliation, although through the Advisory, Conciliation and Arbitration 
Service (ACAS) which is inappropriate for non-employment cases. The Hepple 
Report rightly recommends granting the power to make arrangements for the 
provision of independent conciliation services to the Equal Opportunities 
Commission and the Commission on Racial Equality, and presumably to the 
merged Equality Commission if and when such a merger takes place. The Hepple 
Report also lends its support to a pilot project for mediation in sexual harassment 
cases, and subsequently i in other discrimination cases, and recommends the possible 
inclusion of mediation in employment grievance and harassment procedures.© 


Conclusion 


The findings of the Independent Review of the Enforcement of UK Anti- 
Discrimination Legislation demonstrate clearly why the current legislative 
framework on equality in England, Scotland and Wales is ‘widely criticised for 
being outdated, fragmented, inconsistent, inadequate and at times incompre- 
hensible.’© The review’s conclusions and recommendations favouring a single, 
sensible and straightforward Equality Act and Commission, published a year ago, 
continue to provide a compelling case for a radical legislative overhaul, although 
there are specific issues on which further study and experimentation is necessary. 
There are also broader issues, such as how best to eliminate discrimination against 
the poor, on which further comparative study could prove fruitful. At present, the 
UK Government has neither endorsed nor rejected the report’s recommendations.57 
However, if the experience of other jurisdictions can be used as a guide, such 
indecision can soon be overtaken by judicial activity particularly given the 
relationship of UK equality law to the Human Rights Act and recent European 
Union developments. This Act and the equality directives of the European Union 
will likely lead to opportunities for a broad and expansive approach, as well as 
pressure for change. The Hepple Report provides a well-considered blueprint for 
managing this pressure by harnessing it within a new, effective and coherent 
framework. 


Hepple Repart, n 1 above, paras 4.59-4.65. 

ibid para 1.1. 

See the response of Baroness Blackstone in a recent debate in the House of Lords on what steps the 
Government is taking towards the comprehensive reform of anti-discnmination legulation in the UK: 
HL Deb vol 624 cols 1446-1448, 25 April 2001. 

68 Judicial interpretation of equahty statutes in Canada has played a key role in expanding the legal 
definition of discrimination, moving from notions of formalistic equality to substantive equality, and 
from a fanlt-based enquiry to a broader effects-based approach. 
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CASES 


Douglas and others v Hello! Ltd — the Protection of 
Privacy in English Private Law 


Nicole Moreham* 


The statement in Douglas and others v Hello! Ltd! that ‘we have reached a point at 
which it can be said with confidence that the law recognises and will appropriately 
protect a right of personal privacy’* must be one of the most long-awaited passages 
in the English common law. It, and other dicta in the case, make Douglas the first 
case in which an English court has expressly recognised a right of privacy in 
England, something which academics and law reformers have been demanding for 
over 20 years. 


The facts 


‘The facts of the case arise out of the wedding of the celebrity actors, Michael 
Douglas and Catherine Zeta-Jones (the first and second claimants). The couple 
entered into an agreement with OK/ magazine (the third claimants) which gave 
OK! exclusive rights to photographs of the wedding for a nine-month period and 
the right to publish an accompanying article. The couple retained wide rights of 
approval over what was to be published. 

As part of the agreement, Douglas and Zeta-Jones undertook to do their utmost 
to ensure that no other photographs would be taken of the wedding. In accordance 
with that undertaking, staff at the wedding were required to sign confidentiality 
agreements and were checked by security guards before entering the wedding or 
reception areas. Guests were also asked not to take photographs and were visually 
checked by security staff as they moved around the hotel. Any visible camera 
equipment was confiscated. 

Despite these measures unauthorised photographs of the wedding were taken and 

offered for sale on the international market a few days later. These photographs 
were bought by OK/s chief competitor, Hello! magazine. The claimants 
immediately applied for, and were granted, an interim injunction to prevent Hello! 
from publishing the photographs (the injunction would have prevented Hello! from 
publishing that week’s issue of the magazine). The defendants appealed. 


Privacy and breach of confidence 


Although the injunction was ultimately discharged, the most significant aspect of 
the case was the recognition that the couple had an actionable right of privacy 


* Gonville and Caus College, Univernty of Cambridge. 
I would Hke to thank Tony Weir for his helpful comments on an earlier draft. 


1 [2001]2 WLR 992. 
2 ibid pera 110, Sedley LJ. 
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against the defendants. That right was held to emanate from the common law of 
breach of confidence, either independently or bolstered by the provisions of the 
Human Rights Act 1998 (HRA). 

The breach of confidence action has traditionally protected confidential 
relationships and not confidential or private information. However, recent 
developments have shifted the focus in privacy-type situations from the nature 
of the relationship between the parties to the nature of the information involved. 
This shift was, most significantly, acknowledged by the House of Lords in Att-Gen 
v Guardian Newspapers Ltd (No 2P in which Lord Goff said that, ‘it is well settled 
that a duty of confidence may arise in equity independently of [a transaction or 
relationship between the parties].’* Thus, he said, the action would extend to 
protect *obviously confidential' information even if it was not communicated in the 
course of a confidential relationship. This extended breach of confidence action 
has since been relied on to prevent the use of information obtained by telephone 
tapping (Francome v Mirror Group Newspapers), surreptitious photography 
(Shelley Films Ltd v Rex Features Ltdé and Creation Records Ltd v News Group 
Newspapers Ltd)’, and, significantly, to convince the European Commission that 
English law does adequately safeguard the right to privacy guaranteed to its 
citizens in Article 8 of the European Convention on Human Rights (the 

‘Convention’, Spencer v United Kingdom)’. 

However, before Douglas, no court had accepted that a discrete right of privacy 
had emerged from the breach of confidence cases. Recognising, and remedying, 
this Sedley LJ said: 


The courts have done what they can, using such Jegal tools as were to hand, to stop the more 
outrageous invasions of individuals' privacy; but they have felt unable to articulate their 
measures as a discrete principle of law. Nevertheless, we have reached a point at which it 
can be said with confidence that the law recognises and will appropriately protect a right of 
personal privacy ... [Thus] equity and the common law are today in a position to respond to 
an increasingly invasive social environment by affirming that everybody has a right to some 
private space. 


He concluded that, "The law no longer needs to construct an artificial relationship 
of confidentiality between intruder and victim: it can recognise privacy itself as a 
legal principle drawn from the fundamental value of personal autonomy.’ 10 

Although he did not expressly rename the cause of action, Brooke LJ agreed that 
the claimants would have been able to restrain publication on the basis of existing 
breach of confidence principles. He said that, 'It is well settled ... that equity may 
intervene to prevent the publication of photographic images taken in breach of an 
obligation of confidence.’ 1 

These conclusions are consistent with recent breach of confidence develop- 
ments. As Brooke LJ said, there was already authority for the use of breach of 
confidence principles to restrain the dissemination of surreptitiously taken 


[1990] 1 AC 109. 

ibid 281. 

[1984] 2 All ER 408. 

[1994] EMLR 134. 

[1997] EMLR 444. 

(1998) 25 EHRR CD 105. 

n 1 above, peras 110 and 111. 

lbid pera 126. 

lbid para 71. He laid perticular emphasis on cases where breach of confidence had been used to 
restrain the unwanted publication of images, such as Prince Albert v Strange (1849) 1 Mac 
41 ER 1171, Shelley Films (n 6 above) and Creation Records (n 7 above). 
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photographs.!? Further, the dicta in Att-Gen v Guardian and its application to 
situations like surreptitious photography and telephone tapping were clearly 
pointing towards the recognition of a separate privacy interest. Given that there 
was no prior relationship between the parties and no intention of communicating 
anything to the defendant, it seems unavoidable that privacy, not confidence, was 
the real interest being protected. 

However, even if the recognition of a right of privacy was not justified on 
common law principles alone, the court held that the HRA and the Article 8 right to 
respect for private and family life, home and correspondence gave ‘the final 
impetus’ !3 to recognition of the claim. 

The main issue in this aspect of the case was whether, and to what extent, the HRA 
has ‘horizontal effect’ or, in other words, to what extent Convention principles can 
and should affect the development of the common law. Sedley LJ said that the HRA 
and the common law ‘now run in a single channel’ and that sections 2 and 6 of the 
HRA oblige the courts to act consistently with Article 8 and other Convention 
rights.!4 More cautiously, Keene LJ said that section 6(1),!5 ‘arguably includes [the 
courts’] activity in interpreting and developing the common law, even where no 
public authority is a party to the litigation.’ However, he continued that, ‘Whether 
this extends to creating a new cause of action between private persons and bodies is 
more controversial, since to do so would appear to circumvent the restrictions on 
proceedings contained in section 7(1) of the Act and on remedies in section 8(1)'.!6 

In any event, neither judge suggested that a new cause of action based solely on 
the HRA should be developed in this case. Instead, both said (Keene LJ less 
emphatically) that the courts should develop the law of breach of confidence in 
accordance with the HRA and Convention principles. Sedley LJ said: 

if the step from confidentiality to privacy is not simply a modern restatement of the scope of 

8 known protection but a legal innovation, this is precisely the kind of incremental change 

for which the Act is designed: one which without undermining the measure of certainty 

which is necessary to all law gives substance and effect to section 6.!7 
Keene LJ also said that the principles of breach of confidence must now be 
informed by the jurisprudence of the Convention in respect of Article 8.18 

So, whether the Act has horizontal effect or not, it is clear that the new right of 
privacy is rooted in the principles of breach of confidence. Both Sedley and Brooke 
LJJ said that the claimants would have succeeded on the basis of breach of 
confidence principles alone, and Sedley and Keene LJJ made it clear that if the 
HRA were relied on, it would only be to develop the law of breach of confidence. 
Thus, to a large degree, the conclusion that the claimants had an arguable right of 
privacy was 'to say little, save by way of a label, that our courts have not said 
already over the years'.!? 


12 See Shelley Films ibid and Creation Records ibid. 

13 See Sedley LJ, n 1 above, para 111. 

14 ibid. 

15 Which says, ‘It 1s unlawful for any public authority to act in a way which is incompatible with a 
Convention nght.' Section 6(3X2) says that ‘public authority’ includes a court or tribunal. 

16 n 1 above, para 166. Brooke LJ did not express a final opinion on the matter but also seemed to favour 
some kind of horizontal effect (see for example, ibid para 91). 

17 ibid para 129. In reaching thus conclusion, he cited with approval M. Hunt, "The Horizontal Effect of 
the Human Rights Act’ [1998] PL 423. He also said this approach is consonant with the jurisprudence 
of the European Court of Human Rights (ECtHR), and the ‘positive obligations’ articulated therein, 
which section 2 of the HRA requires the courts to take into account (tbid para 130). 

18 ibid pera 166. 

19 Sedley LJ, ibid pera 125. 
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Yet, the importance of recognising the emergent common law action should not 
be understated. By identifying the interest protected as privacy rather than 
confidence, the court has shifted the focus away from the tangential issue of abuse 
of trust to the real issue of unwanted intrusion.” It has also freed privacy from the 
shackles of an action developed primarily for the protection of commercial and 
employment relationships. Although they have been a most useful vehicle for the 
development of the privacy action, there is a limit to how far principles developed 
for essentially commercial purposes can protect the interests of personal autonomy 
and human dignity which are at stake in privacy claims.?! 


The requirements of the new privacy action 


Before considering the impact of the HRA on the confidence-based action, it is 
worth pausing to consider what its requirements actually are. This question was not 
emphasised by any of the judges in Douglas, but will be central to the application 
and development of the new privacy action. : 

Consistently with breach of confidence cases, dicta in Douglas suggest that 
liability will depend upon indications made by the claimant that the occasion in 
question was private.” This idea was most clearly articulated by Brooke LJ, who 
said: 


if on some private occasion the prospective claimants make it clear, pui Rene ta 
that no photographic images are to be taken of them, then all those who are present will be 
bound by the obligations of confidence created by their knowledge (or imputed knowledge) 
of this restriction. 


Keene LJ also said that: 


if the present case concerned a truly private occasion, where the persons involved made it 
clear that they intended it to remain private and undisclosed to the world, then I might well 
have concluded that in the current stato of English law the claimants were likely to succeed 
at any eventual trial.?^ 


In other words, if a claimant makes it clear that he or she does not want to be 
photographed, then anyone who does so will be in breach of an obligation of 
confidence or, as it has been re-labelled, privacy.?5 

However, these dicta also suggest that the claimant's indications must relate to a 
*private occasion' or, in other words, that there is an objective, as well as a 
subjective, element to the action. This seems a necessary requirement as there must 
be some events, like the commission of a crime or political corruption, which will 


20 See Sedley LJ, ibid para 126. 

21 See Keene LJ, ibid para 166. He said, "Whether the resulting liability is described as being for breach 
of confidence or for breach of a right of privacy may be little more than deciding what label is to be 
attached to the cause of action, but there would seem to be merit in recognising that the original 
concept of breach of confidence has in this particular category of cases now developed into something 
different from the commercial and employment relationships with which confidentiahty is mainly 
concerned." 

22 For example, it.was essential in both Shelley Films (n 6 above) and Creation Records (n 7 above) that 
the claimants had taken steps to indicate that their activities were confidential, and that the 
photographers should, therefore, have known that their activities were prohibited. 

23 n1 above, para 71. 

24 ibid para 167. 

25 Presumably, a photographer would be in breach both when the photograph was taken and when it was 
published or otherwise used. The taking of the photograph may also involve trespess, harassment or 
some other interference. 
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not be private even though the participants made every attempt to keep them from 
others. However, it is suggested that, unless it is against the public interest or the 
interests of others, in the great majority of cases the question of whether something 
is a ‘private occasion’ should still depend on the wishes of those involved and the 
measures taken to communicate them. This not only recognises that what is 
‘private’ is essentially a subjective matter, it avoids an arbitrary distinction 
between public and private space and the definitional problems inherent therein.” 
It also avoids the risk that privacy will automatically be denied in public spaces, a 
conclusion which would effectively deny Article 8 privacy rights to people, such as 
the homeless, who do not have access to private 

Brooke LJ also said that a right of privacy will arise where the claimants make it 
clear impliedly that they do not want their photograph taken. This is consistent with 
suggestions in breach of confidence cases that an obligation of confidence would 
arise if it was obvious from the circumstances or the nature of the information that 
the information was confidential. This provides important protection for people 
who were unable to object to the photograph at the time that it was taken. For 
example, it would protect celebrities photographed from a distance or those who 
were injured or unconscious at the time the photograph was taken, as in the 
infamous case of Kaye v Robertson.?? 

Finally, it is interesting to note that Sedley LJ referred to the ‘tort’ of breach of 
confidence, even though breach of confidence bas traditionally been an equitable 
claim.” It is difficult to predict precisely what impact this classification will have 
on the development of the confidence/privacy action but, since a reciprocal 
confidential relationship is no longer required for breach of confidence, it does 
seem akin to other tort actions, such as defamation and malicious falsehood. 


The application of section 12 of the HRA 


Having considered the basis for and content of the privacy action, the court 
considered the impact of section 12 of the HRA upon the decision. Section 12 
comes into operation in any case where 'a court is considering whether to grant any 
relief which, if granted, might affect the Convention right of freedom of 
expression' (section 12(1)). Of particular importance in Douglas were sections 
12(3) and (4). Section 12 (4) reads: 


The court must have particular regard to the importance of the Convention right to freedom 
of expression and, where the proceedings relate to material which the respondent claims, or 


26 The fact that a person was photographed in public might be relevant to the application of a public 
interest defence or to the balance to be struck between freedom of expression and privacy, but it 
should not in itself prevent the right from arising. For example, it is not at all obvious that privacy 
rights should automatically be lost when a person leaves a church after a private funeral or à leaves a 
court tual where his or ber identity had been 

27 For example, in Att-Gen v Guardian (n 3 above, 281) Lord Goff said he had deliberately expressed 
the duty of confidence in broad terms so that it would apply to situations, ‘where an obviously 
confidential document 1s wafted by an electric fan out of a window into a crowded street, or where an 
obviously confidential document, such as a pavate diary, is dropped in a public place and then picked 
up by a passer-by.’ In Hellewell v Chief Constable of Derbyshire [1995] 4 All ER 473, 476 Laws J (as 
he then was) also said, obtter, that a photograph taken from a distance with a telephoto lens would be 
a breach of confidence. 

28 [1991] FSR 62. In that case, journalists took photographs of and ‘interviewed’ the well-known actor, 
Gordon Kaye while be was in his hospital bed recovering from brain surgery. The ‘interview’ and 

were later published. 

29 Seen 1 above, para 117. 
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which appears to the court, to be journalistic, literary or artistic material (or to conduct 
connected with such material), to — 
(a) the extent to which — 
(i) the material has, or is about to, become available to the public; or 
(ii) it is, or would be, in the public interest for the material to be published; 
(b) any relevant privacy code. 
In other words, the court must have particular regard to freedom of expression in 
any case where the relief sought might affect that right. Sedley LJ said that this 
‘puts beyond question the direct applicability of at least one Article of the 
convention as between one private party to litigation and another — in the jargon, its 
horizontal effect.’ However, as is apparent from Douglas itself, ‘horizontal 
effect’ usually refers to a specific obligation to develop the common law 
consistently with Convention (either by developing existing principles or creating 
new causes of action)?! and not simply to the influence of those principles on 
common law decisions. Yet, Sedley LJ’s reference must have been to ‘horizontal 
effect in the latter sense, as section 12 merely requires the courts ‘to have 
particular regard to' the Convention right of freedom of expression and not to 
develop the law consistently with it. His statement about the effect of section 12 
should be read in light of this qualification. 

More problematic was the question of whether section 12 was intended to 
elevate the importance freedom of expression above that of other Convention 
rights.?? Sedley LJ said that it was not. He said that in order to have regard to the 
*Convention right of freedom of expression', as section 12(4) requires, the court 
has to consider Article 10 in its entirety. This means that the court could not have 
regard to the right conferred in Article 10(1) without also having regard to the 
qualifications in Article 10(2), which relate to information received in confidence 
and the reputation and rights of others (including the Article 8 right to privacy).? 

He gave as an example a man who, on tenable grounds, thinks that his life will 
be in danger if a particular article is published by a newspaper, where the 
newspaper, also on tenable grounds, thinks that his concerns are unfounded. He 
said that, in that situation, section 12(4) would make the right to life, which is 
protected by Article 2 and implicitly recognised in Article 10(2), as relevant to the 
court's decision as the right to freedom of expression.* Neither element would be 
a ‘trump card’ and, as with all countervailing or qualified rights, the courts would 
reach a conclusion on the basis of the principles of legality and proportionality.* 








3 n 1 above, pera 133. 

See p 769 above and n 1 above, Sedley LJ, para 128, Keene LJ, pera 166, and Brooke LJ, paras 80 and 
88 See also, W.R. Wade ‘Horizons of Horizontality’ (2000) 116 LQR 217; A Lester and D, 
Pannick "The Impact of the Human Rights Act on Private Law: The Knight’s Move’ (2000) 116 LOR 
380; J. Beatson and S. Grosz 'Horzontahty: A Footnote’ (2000) 116 LQR 385; and M. Hunt, "The 
Horizontal Effect of the Human Rights Act’ [1998] PL 423 (to which Sedley LJ expressly referred 
(seo n 17 above)). 

32 Except, perhaps, freedom of religion which is also singled out in section 13 of the HRA. Section 12 
was much-discussed in the preliminary stages of the Human Rights Bill and was generally understood 
to have been included to assuage media fears that the Act would lead to the development of an unduly 
restrictive right of privacy. 

33 Seen] above, para 133. 

34 ibid pera 134. 

35 ibid para 136. He said that any other approach to section 12 would be inconsistent with the inherent 
logic of the provision; with the courts’ obligation under s3 of the HRA to construe legislation 
compatibly with Convention rights (which he says must apply to the interpretation of the HRA itself); 
with the jurisprudence of the ECtHR, which has never given freedom of expression presumptive 

priority and indeed could not do so consistently with the Convention; and with Article 17 which 
prohibits abuse of rights (ibid paras 134—136). 
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Keene LJ's discussion of 'degrees of privacy' seems to support Sedley LJ's 
view. He cited the European Court of Human Rights (ECtHR) in Dudgeon v 
United Kingdom% where they said that the more intimate the aspect of private life 
interfered with, the more serious must be the reasons for the interference before it 
can be legitimate.*’ This suggests that, if he or she wanted to justify a serious 
privacy interference, a defendant would have to point to a more compelling free 
speech argument than if the interference were a minor one. This is inconsistent 
with the notion that freedom of expression will always have priority over other 
interests in the case. 

Brooke LJ took a different route to reach largely the same conclusion. He 
focussed on the fact that section 12(4)(b) obliged the court to have regard to 'any 
relevant privacy code', which brought into play clause 3 of the 1997 code of the 
Press Complaints Commission.*® He said that it was unnecessary to go beyond 
these two provisions 'to find the ground rules by which we should weigh the 
competing considerations of freedom of expression on the one hand and privacy on 
the other.'?? He did not suggest that either right should have priority over the other. 

The court also rejected counsel's argument that section 12(3) gave freedom of 
expression presumptive authority over other rights. Section 12(3) reads: 

(3) No such relief is to be granted so as to restrain publication before trial unless the court is 

satisfied that the applicant is likely to establish that publication should not be allowed. 


Keene LJ, with whom Brooke and Sedley LJJ expressly agreed, said section 12(3) 
simply requires the courts at the interlocutory stage to consider the merits of the 
case rather than apply the usual American Cyanamid test.*? This means that in a 
case like Douglas, the court must consider the balance likely to be struck at trial 
between freedom of expression and the rights protected in Article 10(2).*! Using 
counsel’s right-to-life example (outlined above) to illustrate this point, Keene LJ 
said that, 
where the non-Article 10 right is of fundamental importance to the individual, such as the 
Article 2 right to life, the merits will include not merely the evidence about how great is the 
risk of that right being breached, but also a consideration of the gravity of the consequences 
for an applicant if the risk materialises. The nature of the risk is part of the merits, just as it 
would be at trial when the balance had to be struck. ^? 


Although, he accepted that section 12(3) does make prior restraint more difficult in 
cases where freedom of expression is involved, he said that had been the position 
in both English and ECtHR jurisprudence before the HRA was introduced? and 
that it was not inconsistent with the Convention. 

So, according to Douglas, the effect of section 12 on a privacy-based case is 
simply to require the courts to balance the right of privacy with the right of 
freedom of expression. Neither right is to have presumptive authority. This 


(1981) 4 EHRR 149. 

n 1 above, para 136. 

ibid paras 92-94. Clause 3(1) says, ‘Everyone is entitled to respect for his or her private and family 

life, home, health and correspondence. A publication will be expected to justify intrusions into any 

individual's private life without consent.’ 

39 ibid pera 95. 

40 See ibid para 150. The test requires the court to ask whether there is a serious to be tried and, if 30, 
where the balance of convenience lies" see American Cyanamid Co v Ethicon Ltd [1975] AC 396. 

41 See Sedely LJ, ibid para 136. 

42 ibid para 150. 

43 He referred to R v Advertising Standards Authonty Ltd, ex p Vernons Organisation Ltd [1993] 2 All 

ER 202, 205 and Observer v UK (1991) 14 EHRR 153, 191 to illustrate this pomt. 
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approach is to be welcomed. It would be arbitrary to suggest that in every case, 
even one involving an egregious intrusion into privacy and a minimal restriction on 
freedom of expression, freedom of expression considerations should prevail. Such 
an approach ignores the fundamental importance of privacy both as a requirement 
for human flourishing and for democratic society. Without the privacy to formulate 
and test ideas away from the influence of others, the value of freedom of 
expression to democratic society is greatly diminished: freedom of speech is worth 
little if people have nothing to say. 


Discharging the injunction 


So, ultimately, the court held that the claimants were likely to establish a breach of 
confidence (or privacy) at trial and that section 12 did not prevent the court from 
upholding the injunction. However, they decided that, in particular circumstances 
of this case, the injunction should be discharged. 

Their primary consideration in reaching this decision was the fact that, before the 
unauthorised photographs were taken, the couple had arranged extensive media 
coverage of the wedding. As Sedley LJ put it, ‘The first two claimants had sold 
most of the privacy they now seek to protect to the third claimant for a handsome 
sum.’“4 This meant that the only privacy they retained was that arising from the 
right of approval over what was ultimately published. The court held that the 
claimants valued this veto primarily as a means of controlling their public image, 
and not as a means of protecting their privacy? and that it was, therefore, 
essentially a commercial interest which could be adequately compensated in 

es. When the loss of that interest was weighed against the damage that the 
defendants were likely to suffer from the loss of an issue of its magazine and the 
difficulty the courts faced in quantifying that loss, they held that balance of 
convenience came down against prior restraint. (They reached the same 
conclusion as between Hello! and OK/, as the damage resulting from the loss of 
an issue of Hello! was more difficult to quantify than that likely to flow from OK/'s 
loss of exclusive coverage of the wedding.)*' On that basis, the injunction was 
discharged and the claimants left to their claim for damages. 

Thus, the decision in Douglas ultimately depended on an economic assessment 
of which fundamental right could be more readily compensated in damages — 
freedom of expression or privacy. This seems likely to be one of many unusual 
developments which will emerge as the HRA cross-pollinates the common law and 
rights-based language i is integrated into private law. While many of these changes 
are to be welcomed, it is also to be hoped that the process does not obfuscate well- 
established common law principles (such as those inherent in the breach-of- 
confidence action) which are already designed to strike a balance between the 
competing interests of freedom of expression and privacy. 


44 n ] above, pera 140. 

45 For example, the couple could have used the veto to prevent the publication of photographs of a 
intimate or aspect of the wedding. 

46 .Seo n 1 above, Sedley LJ, paras 142-144 and Keene LJ, paras 169-171. 

47 See in particular, Brooke LJ, ibid paras 98-99. 
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Crossing the Rubicon on the Human Rights Ferry 
Alasdair Maclean* 


Since 2 October 2 2000, the court must apply the Human Rights Act 1998 (HRA) 
when considering the lawfulness of actions performed by public agents. The Act 

with it, not only the substantive rights of the European Convention on 
Human Rights (ECHR), but also a different approach to legal issues. As Lord 
Irvine argued, when considering the impact of the Human Rights Bill: ‘This Bill 
will therefore create a more explicitly moral approach to decisions and decision 
making; will promote both a culture where positive rights and liberties become the 
focus and concern of legislators, administrators and judges alike, and a culture in 
judicial decision making where there will be a greater concentration on substance 
rather than form’.! This suggests that the impact of the HRA depends as much on 
the attitude of the judiciary as the content of the Act. As Lord Cooke argues: ‘it is 
not enough to go through the mechanics of embracing human rights. There must be 
a commitment of the head — and of the heart as well'.? The Convention rights are 
open to interpretation, many issues remain to be explored for the first time, and the 
judiciary are not bound by either previous domestic decisions or by decisions of the 
European Court (or Commission) of Human Rights. Thus, as McHarg notes: 
‘perhaps the most central [question] is how British judges will respond to the 
interpretive challenges posed by broadly-drafted Convention rights and, in 
particular, the need to determine limits to those rights’.? 

The attitude of the judiciary is crucial to the development and protection of 
human rights. In fulfilling this 'creative role', Loucaides argues that the judge must 
possess both knowledge and the right personality; one that ‘will enable him, if 
necessary, to stand up against the wishes of the Government or even those of 
public opinion; he must also have the courage to give a judgment in favour of the 
right of the individual even if such a judgment may be inconsistent with deeply 
rooted concepts of the society where he is operating. And whenever the national 
judge has opportunities of a choice of interpretation of a law in favour of human 
rights in a way compatible with the Convention but incompatible with established 
local legal precedents he must be bold enough to make that choice'.* Despite some 
promising judgments and judicial comments,’ a warning shot has been fired across 
the bows of anyone hoping that the HRA would provide a suitably effective 


* PhD candidate and Tutor, Faculty of Law, University of Southampton. 
I would like to acknowledge Jonathan Montgomery and an anonymous reviewer for providing valuable 
criticism of the first draft. 


1 Lord Irvine of Lairg, "The Development of Human Rights in Britain under an Incorporated 
Convention on Human Rights’ [1998] Public Law 221, 236. 

2 Lord Cooke of Thorndon, "Tbe British Embracement of Human Rights’ [1999] EHRLR 243, 260. 
3 A. McHarg, ‘Reconciling Human Rights and the Public Interest: Conceptual Problems and Doctrinal 
Uncertainty in the Jurisprudence of the European Court of Human Rights’ (1999) 62 MLR 671. 

4 L.G. Loucaides, Essays om the Developing Law of Human Rights (Dordrecht Martinus Nijhoff 

Publishers, 1995) 172. 
5 Ses: R v Ministry of Defence, ex parte Smith [1996] QB 517, 541 per Brown LJ; R v North and East 
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weapon against all social injustice. In North West Lancashire HA v A, D & G, 
which involved the provision of gender reassignment surgery, the Court of Appeal 
denied that Article 8 of the ECHR allowed a positive right to demand medical 
treatment, or that refusing to provide such treatment to treatment could be 
‘inhuman or degrading treatment’ under Article 3.6 Buxton LJ stated: 


I am disturbed by the appeal to Convention and Community authority that has no sensible 
connexion with the issues in this case; and by the alternative argument that since those 
systems protect rights that are in some ways related to the rights asserted in this case they 
can be used as some sort of support for the applicants’ primary case. That approach is 
misconceived. In a case where neither Convention nor Community rights can be asserted, 
the case either succeeds or fails on domestic law grounds and no other. And with the 
imminent coming into force of the Human Rights Act it will be even more important than it 
is at present to ensure that Convention rights are not asserted in inappropriate circumstances; 
so that they play their proper, and important, role, but only their proper role, in the 
protection of citizen’s interests. 
While this case should not be taken as authority that the refusal to provide medical 
treatment could never breach Article 3,8 it is, perhaps, indicative of a restrictive 
approach to the HRA.’ 

One area, which has been inadequately explored under the ECHR but that may 
be affected by the HRA, is the extent of the obligation to provide life-saving or 
life-preserving treatment. Two cases have recently come before the High Court 
that have raised the compatibility of non-treatment and the HRA. Although only 
High Court decisions, the profile and influence of the latter of these two cases is 
raised since the presiding judge was the President of the Family Division, Dame 
Elizabeth Butler-Sloss. Because these early cases are likely to influence 
subsequent decisions, it is important analyse their interpretation of the rights 
protected by the HRA. 


A National Health Service Trust v D 


The first of these two cases, A National Health Service Trust v D,!° was heard 
before the HRA came into force. Although unnecessary for the decision, Cazalet J 
did consider the compatibility of his judgment with the ECHR. The facts of the 
case were as follows. The child, I, was a 19-month-old boy with severe mental and 
physical disabilities. When I was readmitted to hospital in June 2000, the 
consultant paediatrician told his parents that he was dying and unlikely to live 
more than a few weeks. The medical opinion was against ventilating I or admitting 
him to intensive care and the Trust sought a declaration that he should be treated 
palliatively and not resuscitated in the event of a respiratory or cardiac arrest.!! 
Despite the parents' opposition, Cazalet J granted the declaration that palliative 
treatment was in the child's best interests. 


6 North West Lancashire HA v A, D & G [1999] Lloyd's Law Reports Medical 399. 
7 ibid 415. 
8 See Hurtado v Switzerland (1994) senes A, No. 280, 16. 


i04 Nationaal Heck Gare Tracy D [GOI 2 DER 677 
11 Palliative treatment is treatment aimed at the symptoms of a condition in order to reduce or relieve 


any pain or suffering. 
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Although aware of evidence that I was showing small signs of development,!? 
Cazalet J placed most emphasis on the 'tragic irreversible worsening lung 
condition’ that meant I’s ‘lifespan must be very short’. In considering the issues at 
stake, Cazalet J applied four general principles that: 'cannot be said to be in 
dispute’.!3 Those principles are:!4 


the best interests of the child; 

‘respect for the sanctity of human life’; 

the court will not approve a course of action aimed at ending life or 
accelerating death; and 

the court will not direct ‘a doctor to provide treatment which he or she is 
unwilling to give and which is contrary to that doctor’s clinical judgment’. 


In considering I’s ‘best interests’ Cazalet J approved Taylor LJ’s dicta in Re J 
that:!5 ‘the correct approach is for the court to judge the quality of life the child 
would have to endure if given the treatment, and decide whether in all the 
circumstances such a life would be so afflicted as to be intolerable to that child’ .!6 
Thus, Cazalet J — ‘from I's assumed standpoint’ — weighed ‘the minimal quality of 
life that I has in the short life span left to him through his irreversible and 
worsening lung condition ... [against] any possible very limited short-term 
extension to this that mechanical ventilation might give him against the increasing 
pain and suffering caused by the further mechanical ventilation’ .!? 

Before granting the declaration sought by the Trust, Cazalet J also considered the 
compatibility of such a judgment with the ECHR. He stated: 


There does not appear to be a decision of the European Court of Human Rights which 
indicates that the approach adopted by the English courts in situations such as this is 
contrary to Art 2. However, there are two points which should be made. First, there can be 
no Art 2 infringement here because the treatment as advised is, in light of the order I 

to make, in the best interests of I. Secondly, in D v United Kingdom [1997] 24 EHRR 423 it 
was held that Art 3 of the Convention, which requires that a person is not subjected to 
inhuman or degrading treatment includes the right to die with dignity.!8 


Beo ah 


NHS Trust A v M, NHS Trust Bv H 


The trusts, supported by the patients’ families, both sought declarations that it 
would be lawful to withdraw artificial nutrition and hydration from patients in a 
permanent vegetative state (PVS).? Dame Butler-Sloss P held that continuing 
nutrition and hydration would not be in the best interests of either patient. 
However, before granting the declarations sought, the President argued that the 
principles established by the House of Lords in Airedale NHS Trust v Bland” had 
to be reconsidered under the provisions of the Human Rights Act (HRA) 19982! 


12 n 10 above, 684. 

13 ibid 685-686. 

14 ibid 686. 

15 Re J (A Minor) (Wardship: Medical Treatment) [1990] 3 All ER 930. 
16 ibid 945 per Taylor LJ; quoted by Cazalet J in n 10 above, 690. 

17 n 10 above, 694. 

18 ibid 695. 

19 NHS Trust A v Mrs M; NHS Trust B v Mrs H [2001] 2 WLR 942. 
20 Airedale NHS Trust v Bland [1993] AC 789. 

21 n 19 above, 948. 
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Article 2(1) states: ‘Everyone’s right to life shall be protected by law. No one 
shall be deprived of his life intentionally save in the execution of a sentence of a 
court following his conviction of a crime for which this penalty is provided by 
law.’ In considering the compatibility of withdrawing nutrition and hydration with 
this right, Dame Butler-Sloss P addressed three key issues raised by the Official 
Solicitor.“ She argued that: 


1. because the patient’s brain stem remains intact the patient in PVS is ‘clearly’ 
alive and protected by Article 2;% 

2. (a) (following Lord Browne-Wilkinson in Bland)* since there is no ‘difference 
in principle in this context between intention and purpose’, withdrawing 
treatment was intended to shorten the patient's life; 

(b) ‘deprivation of life’ requires a ‘deliberate act, as opposed to an omission’ 
and a medical decision not to treat is an omission. Thus, the patient’s death is a 
consequence of her illness and ‘cannot be described as a deprivation’ ; but 

3. ‘An omission to provide treatment by the medical team will, in my judgment, 
only be incompatible with Article 2 where the circumstances are such as to 
impose a positive obligation on the state to take positive steps to prolong a 
patient's life'.77 This will be only where, ‘according to responsible medical 
opinion, such treatment is in the best interests of the patient but... not... if 
such treatment would be futile’. This standard, the President stated, 
‘approximates to the Bolam test',? and is lower than the standard used by 
the court in making declaratory orders since the court ‘may not necessarily 
accept the medical opinion’ .” 


As such, the principles laid down in Bland were held to be compatible with Article 
2 


"Dame Butler-Sloss P also considered the implications of Article 8, which states: 


1. Everyone has the right to respect for his private and family life ... 

2. There shall be no interference by a public authority with the exercise of this 
right except such as is in accordance with the law and is necessary in a 
democratic society ... for the protection of health or morals, or for the 
protection of the rights and freedoms of others. 


The President held that: ‘Article 8 protects the right to personal autonomy, 
otherwise described as the right to physical and bodily integrity. It protects a 
patient’s right to self-determination and an intrusion into bodily integrity must be 
justified under Article 8(2)' ?! Furthermore, treating ‘an incompetent patient if it is 
not in his best interests ... would violate the patient’s personal autonomy which he 
retains despite being incompetent’ and this would breach Article 8.32 She also 
noted that the views and feelings of the family were important for the doctors to 
consider. The families, in these cases, agreed with the doctors and so there was no 


778 © The Modem Law Review Limted 2001 


September 2001] Medical Treatment and Human Rights 


need to determine the impact that Article 8 might have on the weight given to their 
views. However, Dame Butler-Sloss P did make two comments: first she stated: ‘If 
they are relevant they cannot outweigh any positive obligation on the state to 
maintain the patient’s life’; and she then continued: ‘I rather doubt that the families 
have rights under Article 8 separate from the rights of the patient'.?? Thus, 
withholding treatment would not breach Article 8, and since treatment was not in 
the patients' best interests, Article 8 might require that treatment be withheld. 

The final provision of the HRA 1998 that the President considered was Article 3: 
‘No one shall be subject to torture or to inhuman or degrading treatment ‘or 
punishment’. The question, according to Dame Butler-Sloss P, was whether ‘the 
continuation of futile treatment or the withdrawal of such treatment ... is 
“degrading treatment”.’ She concluded that Article 3 would not be breached in 
this situation because: first, Herczegfalvy v Austria established that treatment 
which is ‘a therapeutic necessity cannot be regarded as inhuman or degrading’. 34 
Thus, she was ‘satisfied that the proposed withdrawal of treatment ... is in 
accordance with the practice of a responsible body of medial opinion. The 
withdrawal is for a benign purpose in accordance with the best interests of the 
patients not to continue life-saving treatment’ ;>5 and second, ‘Article 3 requires the 
victim to be aware of the inhuman and degrading treatment which he or she is 
experiencing or at least to be in a state of physical or mental suffering.'?6 Article 3 
was therefore inapplicable to an insensate patient in PVS. Thus, the principles laid 
down by the House of Lords in Bland were also compatible with Article 3. 


Discussion 


Article 2 


The right to life has been described as ‘the fundamental human right,” and in R 
v Cambridge District HA, ex parte B Laws J suggested that: ‘Of all human 
rights, most people would accord the most precious place to the right of life 
itself.'?8 This right derives from the principle of the sanctity of life and therefore 
is ‘essentially a right not be intentionally killed’ .29 However, the right to life also 
has positive aspect, which has been recognised within human rights case law. In 
Association X v UK, the question arose as to the State’s obligation to provide 
information about the risks of vaccinating children so that the parents involved 
could make a fully informed decision.*9 The Commission argued that: ‘the first 
sentence of Article 2 imposes a broader obligation on the State than that 
contained in the second sentence. The concept that “everyone’s life shall be 
protected by law” enjoins the State not only to refrain from taking life 
"intentionally", but, further, to take appropriate steps to safeguard life.’4! This 
suggests that the question to be answered is not whether withdrawing food and 


33 ibid 954. 

34 Herczegfalvy v Austria (1992) 15 EHRR 437, 484. 
35 n 19 above, 956. 

36 ibid. 


37 M. Brazier, ‘Euthanasia and the law’ (1996) 52 Brituh Medical Bulletin 317. 

38 R v Cambridge District HA, ex parte B [1995] 1 FLR 1055, 1056. 

39 J. Keown, ‘Restoring Moral and Intellectual Shape to the Law after Bland’ (1997) 113 LOR 481, 483. 
40 Association X v UK (1979) 14 DR 31. 
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nutrition is an act or an omission but rather what are the State’s positive 
obligations in the provision of healthcare? 

Although eventually reaching a position compatible with the Article 2 
interpretation adopted by the Strasbourg institutions, Dame Butler-Sloss P, in 
attempting to preserve the language and framework used in Bland, was overly 
concerned with the technicalities of the meaning of individual words or phrases.*? 
As Coppel states: ‘It is inherent within the intention of the Act that Convention 
rights are to be interpreted by the English courts in the same manner as the 
Commission and the Court of Human Rights would interpret them.'4 Thus, the 
courts should ‘pay more heed to the purpose, and less to whether the word were 
felicitously chosen'.** As such, Lord Wilberforce’s judgment in Minister of Home 
Affairs v Fisher,55 described by Lord Cooke as ‘a basic source of inspiration',46 is 
appropriate. He suggested that the courts should adopt a ‘generous interpretation 
avoiding what has been called “the austerity of tabulated legalism”, suitable to 
give individuals the full measure of the fundamental rights and freedoms.'4? It is 
arguable that the President's approach reflects her desire to ensure that the existing 
common law is held to be compatible with the Convention rights and this 
unfortunately sets the tone for future cases. 

It is submitted that Dame Butler-Sloss P's tortuous approach to Article 2 was 
unnecessary and that both acts and omissions are capable, under the Convention, of 
'depriving' someone of his life. However, for an omission to be sufficient the 
omitted act must be one that — had it been performed — would have been 
efficacious and the actor must be both capable of performing the act and under an 
obligation to do so. All of these factors are recognised under the ECHR. It is self- 
apparent that if an act is incapable of producing the required effect then there 1s no 
point in requiring that the act be performed. Thus, in LCB v UK, the applicant 
complained that, had she been warned of her father's alleged exposure to radiation, 
she could have been properly monitored and her leukaemia diagnosed earlier.*? 
Although the application was formally rejected on other grounds, the Commission 
did state that: ‘in order for the applicant to establish a violation of Articles 2 and 3 
of the Convention, she must, at least, demonstrate that advice and information (pre- 
natally and post-natally) to the applicants parents could have altered the fatal 
nature of her condition or the physical and consequent psychological impact of the 
disease’.*? This clearly recognises that there can be no obligation when the act 
would be futile. The State, however, is not placed under an obligation simply 
because the treatment is efficacious. 

The extent of the State's positive obligations was explored in Osman v UK.© 
First the authorities must have actual or constructive knowledge ‘of a real and 
immediate risk to the life of an identified individual'.5! Since the immediacy 


42 D. Pannick, ‘Principles of interpretation of Convention rights under the Human Rights Act and the 
discretionary area of judgment [1998] PL 545, 545—548. 

43 J. Coppel, The Human Rights Act 1998: Enforcing the European Convention in the Domestic Courts 
(Chichester: John Wiley & Sons, 1999) 10; see also Irvine, n 1 above, 232. 

44 Irvine, ind 233. 

45 Minister of Home Affairs v Fisher [1980] AC 319. 

46 Cooke, n 2 above, 246. 

47 n 45 above, 328. 

48 LCB v UK (1998) 27 EHRR 212. 

49 ibid 222. 

50 Osman v UK (2000) 29 EHRR 245, 305—306. 
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requirement refers to the ‘cause of death rather than ... [death's] imminence',?? 
this will be readily satisfied in most cases involving medical treatment where the 
person has presented themselves to the doctor. Second, the 'obligation must be 
interpreted in a way which does not impose an impossible or disproportionate 
burden on the authorities’. The Court held that the obligation arising under 
Article 2 required the authorities to ‘do all that could be reasonably expected of 
them to avoid a real and immediate risk to life of which they ought to have 
knowledge'.5* In Dujardin v France, the Commission stated that there should be ‘a 
balance ... maintained between the legitimate interests of the State and the 
interests of individual members of the public in having the right to life protected by 
law'.55 Thus, as McBride notes: "The decisive considerations as to whether any 
action should be taken and, if so, what, are the potential of any intervention to 
make a genuine difference and the extent of the burden that this will impose on 
public authorities and others who might be affected by the measures concerned.'56 
The Osman judgment was noted by Dame Butler-Sloss P who concluded that: 


The standard applied by the European Court bears a close resemblance to the standard 
adopted in the domestic law of negligence and approximates to the obligation recognised by 
the English courts in the Bolam test. Article 2 therefore imposes a positive obligation to give 
life-sustaining treatment in circumstances where, according to responsible medical opinion, 
such treatment is in the best interests of the patient but does not impose an absolute 
obligation to treat if such treatment would be futile.57 


This statement is interesting because, first, she equates the European standard with 
the Bolam test; and second, she asserts that treatment in the patient's best interests 
will not breach her right to life. It is submitted that, providing the court takes its 
duty seriously to scrutinise the reasonableness of the medical opinion, the President 
was correct and the Bolam test is an acceptable standard under the Convention (and 
hence the HRA 1998). This arguably follows because the Commission has 
recognised that clinical opinion does have an acceptable role in constraining the 
obligations under the ECHR. Thus, in Association X v UK, the Commission stated: 
‘it is legitimate for the State to take the view that checks for contra-indications are 
matters best left to clinical judgment’. 

Like Butler-Sloss P, Cazalet J, in A NHS Trust v D, also asserted that Article 2 
could not be infringed if the treatment is in the individual's ‘best interests'.5? The 
concept of best interests is recognised under the Convention and has been applied 
in respect of the right to life under Article 2. In X v FRG the Commission was 
asked to decide whether force-feeding a prisoner in order to protect his life under 
Article 2 would be prohibited as a breach of Article 3.9 The Commission held that 
the State's obligation under Article 2 trumped its obligation under Article 3 
because: ‘the authorities acted solely in the best interests of the applicant when 
choosing between either respect for the applicant's will not to accept nourishment 
of any kind and thereby incur the risk that he might be subject to lasting injuries or 


52 J. McBride, ‘Protecting life: a positive obligation to help’ (1999) 24 EL Rev. Human Rights Survey 
HR/43, HR/46. 
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even die, or to take action with a view to securing his survival although such action 

might infringe the applicant's human dignity' .6! The Commission's argument in X 

v FRG, however, differs from Dame Butler-Sloss P's judgment in two important 

aspects:&? 

1. in X v FRG, there was a conflict between the prisoner's right under Article 3 
and the State's obligation under Article 2. The Commission held that force- 
feeding would breach Article 3 but that the authorities were under an 
obligation to take active measures to protect the lives of persons in their 
custody. The solution to this conflict could not be found within the provisions 
of the conflict and thus must be resolved by acting in the best interests of the 
individual while keeping the infringement of Article 3 to the minimum 
necessary. In NHS Trust A v M; NHS Trust B v H, the President argued that 
there was no breach of Article 3 because the women were insensate and 
therefore incapable of being treated in an inhuman or undignified way (see 
below). Thus, the case only concerns the State's obligation under Article 2. 
There is no mention of ‘best interests’ principle within the Article itself, nor is 
it implied by the right protected by that Article. In A NHS Trust v D, Cazalet J 
argued that to continue intensive care treatment would, in that case, breach 
Article 3. Although he did not make the point himself, the argument in X v 
FRG could be used to allow that, where it is in the patient's best interests, 
Article 3 might trump the positive obligations arising under Article 2. This 

t, however, was not open to the President; 

2. in X v FRG, the argument was that the feeding would be in the prisoner's best 
interests. Dame Butler-Sloss P, however, in seeking to justify the Bland 
judgment under the HRA 1998 was arguing that feeding could be withheld 
because it was not in the patient's best interests. 


The President did not rest her argument on the unprotected ‘best interests’ 
principle. A failure to provide life-prolonging treatment, she suggested, would not 
breach the Government's duty under Article 2, if that treatment would be futile.© 
This was in accordance with Lord Goff's judgment in Bland, which stated: ‘I 
cannot see that medical treatment is appropriate or requisite simply to prolong a 
patient's life, when such treatment has no therapeutic purpose of any kind, as 
where it is futile because the patient is unconscious and there is no prospect of any 
improvement in his condition’.“ As I have already discussed, the concept of 
futility has been recognised under the ECHR and, it cannot be a breach of a 
person's right to fail to perform an action that would, in any event, be futile. 
However, this begs the question as to what is meant by futility. 

In theory, the idea of futility is both simple and logically unassailable: a 
treatment is futile if it fails to achieve its desired goal and, since treatment is a 
means to an end rather than an end in itself, there can be no obligation to provide a 
treatment that has no prospect of success. Both the House of Lords in Bland, and 
Dame Butler-Sloss P in NHS Trust A v M; NHS Trust B v H, appear to have 
accepted this principle at face value. However, if one digs deeper, it quickly 
becomes apparent that things are not always as they seem. Taylor and Lantos note: 








65 This is, of course, only true if the indrvidnal’s right relates to the consequence of the act rather than 
the to the performance of the act 
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‘There is much disagreement about the meaning of medical futility ... Futility 
means different things to different people, who then argue with one another as if 
they were talking about the same thing’.© Similarly, the Committee on Bioethical 
Issues of the Medical Society of the State of New York sought a consensus on 
futility but concluded: ‘An adequate definition of futility has been elusive because 
futility is generally ideology-dependent and frequently individual-specific. 
Expectations for an operational definition of futility may be premature, if not 
completely unrealistic.'67 

One danger on relying on futility as a justification for a decision is that the 
concept conceals value judgements. The concept of futility requires at least two, 
if not three, value judgements. The first is a question of distributive justice:9 how 
should healthcare resources be distributed? Should they be allocated equally, on 
the basis of merit (eg denying bypass surgery to smokers or liver transplants to 
people who have taken an overdose of paracetamol) or on the basis of a capacity to 
benefit? It is only if the last of these options is adopted that futility becomes 
relevant. In the context of the substantive rights contained within the HRA 1998 
the issue is moot since the relevant rights are determined, not simply by the 
performance but, by the consequences of an act. The right to life, for example, 
arguably may be breached by withholding a life-saving treatment. It could not, 
however, be breached by withholding treatment that would not save the 
individual's life even if that treatment would be life-saving for someone else. 
Thus, the HRA 1998 bypasses the distributive justice issue by importing the 
criterion of ‘a capacity to benefit’ and there can be no breach of Article 2 by 
refusing to provide a kidney transplant to someone dying of liver failure. 

That trite scenario is an example of the physiological futility accepted as 
determinative by the Commission in LCB. However, this type of futility would be 
insufficient to justify the withholding of water and nutrition from patients in PVS 
because those 'treatments' would achieve their aim of providing the sustenance 
necessary for the continuance of biological life. In order to justify a decision on the 
basis of futility an alternative goal is required and this is where the second value 
judgement arises. Apart from physiologic futility, Brody has described two other 
possibilities: 

1. ‘An intervention is futile if and only if it fails to produce any benefit for the 
patient'; and 

2. 'An intervention is futile if and only if it fails to promote any reasonable 
purpose of treatment in the patient. This may be the case under several 
circumstances: (1) the probability of benefit is unacceptably low; (2) the 
magnitude of benefit is unacceptably small; (3) the harm is much too great 
relative to any benefit’. 


Both of these definitions require value judgements to determine what counts as a 
benefit. The common law tradition is to discuss these ‘benefits’ as defined by the 
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individual’s ‘best interests’ and this corresponds most closely to Brody’s 
‘reasonable purpose of treatment’ definition of futility. Excepting Re T (A Minor) 
(Wardship: Medical Treatment),” which had distinguishing circumstances,” the 
courts have historically relied on a medicalised view of ‘best interests’. Thus, in 
Bland, Lord Goff states: ‘As I see it, that question [of whether treatment should be 
withheld] ... can only be answered by reference to the best interests of the patient 
himself, having regard to established medical practice’.73 Although the parent's or 
next of kin's views may be considered, the weight those views carry in the court's 
determination depend on an objective assessment of their reasonableness.” Greater 
weight is usually given to the medical opinion as to the patient's best interests.75 
Thus, in Re J (a minor) (wardship: medical treatment),'6 the Court of Appeal held: 
‘The court would not exercise its inherent jurisdiction over minors by ordering a 
medical practitioner to treat the minor in a manner contrary to the practitioner's 
clinical judgment since to do so would require the practitioner to act contrary to the 
fundamental duty which he owed to his patient, which ... was to treat the patient in 
accordance with his own best clinical judgment’.” It is submitted that, for minors, 
while the court has retained the right to determine the patient's best interests and 
claims to consider the full spectrum of social, ethical, personal and medical 
factors,’® the reality is that the decision almost always accords with the doctor's 
rather than tbe relative's view of the patient's best interests.” 
For adult incompetents the courts have gone even further in favour of the 
medical view.9 Thus Lord Browne-Wilkinson stated:?! 
the legal question in this case ... is not whether the court thinks it is in the best interests of 
Anthony Bland to continue to receive intrusive medical care but whether the responsible 
doctor has reached a reasonable and bona fide belief that it is not. The doctor's answer may 
well be influenced by his own attitude to the sanctity of human life. In cases where there is 
strictly no medical point in continuing care, if a doctor holds the view that the patient is 
ended io stay alive. Sehatever the quality of wach life, he can quite ieasonablly teach the 
view that the continuation of intrusive care, being the only way of preserving such life, is in 
the patient’s best interests. But, in the same circumstances another doctor who sees no mezit 
in perpetuating a life of which the patient is unaware can equally reasonably reach the view 
that the continuation of invasive treatment is not for the patient’s benefit. Accordingly, on an 
application to the court for a declaration that the discontinuance of medical care will be 
lawful, the court’s only concern will be to be satisfied that the doctor’s decision to 
discontinue is in accordance with a respectable body of medical opinion and that it is 
reasonable. 
The implication of these arguments is that futility judgements allow the doctors 
and the courts to camouflage conflicts of value with the respectability of a valid 
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clinical decision. As Williams suggests: ‘failure to produce the “desired” benefit is 
not the same as failure to produce any benefit. The measurement and valuation of 
benefit depends on the perspective adopted. What the patient values, what the 
patient’s nearest and dearest value, what the doctor values, what management 
values, and what the general public values, may all be different’ .®2 By attaching the 
unexplicated label of ‘futility’, these potentially conflicting values are hidden 
behind the superficially valid medical decision that ‘the treatment is ineffective’. 

The third value judgement that may be buried in ‘futility’ is the ‘quality of life’ 
decision. While ‘quality of life’ decisions may be valuable in the utilitarian 
calculation required to determine the cost-effectiveness of providing resources for 
treating a particular pathology in the abstract setting of a population, it becomes 
morally objectionable when applied to an individual. The distinction is between a 
‘worthwhile treatment’ and a ‘worthwhile life’. When determining the patient's 
best interests it is all too easy to argue that: ‘treatment is futile because the patient’s 
quality of life is, in my subjective opinion, objectively worthless’. Such an 
argument contributed to the breakdown in relations that resulted in a violent fracas 
between the hospital staff and the patient's relatives in David Glass’s case. Space 
does not permit a full discussion of the issue but it is submitted that treatment 
decisions should not be made on the basis of ‘quality of life’ arguments that serve 
to devalue the individual and arguably breach Article 3 of the Convention.55 

The concept recognised by the Commission in LCB was that of physiological 
futility: there was no question of judging the benefits of any achievable effects 
because the proposed action would simply have had no effect at all. However, the 
implication in the PVS cases is that the notion of futility involves determining 
whether the treatment is beneficial. From her argument it is clear that the President 
simply adopted the notion of futility as a failure to provide a benefit. Although this 
is compatible with the Bland judgment it differs from the concept accepted in LCB. 
It is, therefore, unfortunate that Dame Butler-Sloss P did not discuss the meaning 
of futility or consider the implications of the different possibilities. If physiologic 
futility had been adopted, for example, tube feeding would no longer qualify as 
'futile' since it would achieve its physiologic aim of providing nutrition. Again, 
this is indicative of a desire to make the Convention fit the common law rather than 
truly exploring the implications of the Human Rights Act 1998. 

Ultimately, as I discussed above, the question of futility reduces to value 
judgements about the appropriateness of a particular goal. In the case of a patient in 
PVS, the value judgement required by the concept of physiological futility is 
whether life without consciousness is an appropriate goal. Schneiderman et al 
argue that ‘Physicians are required only to provide medical benefits to patients 
[Thus] a physician is not obligated to keep a patient alive in an irreversible 
vegetative state, because doing so does not medically benefit the patient.’® It is 
equally clear that this is the court's view. In the cases before Dame Butler-Sloss P, 
it was also the view of the patients' relatives. I have argued elsewhere that it would 
be acceptable under the ECHR to utilise a concept of futility that involved a best 
interests component. 87 Thus, it is submitted that it was open to Dame Butler-Sloss 
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P to utilise that approach, but — and this is the crucial caveat — only if life without 
conscious appreciation is considered an inappropriate goal, unworthy of the law’s 
protection. 

While some believe that it is ‘personhood’ rather than ‘life’ that is valuable, 
others may believe that life even without consciousness — has value. Meilander, for 
example, argues: 

it is not at all strange to suggest that even the unaware living body has ‘interests’. For the 

living body takes in nourishment and uses it; the living body struggles against infection and 

injury. And if we remember ‘the somatic dimensions of personality, as expressed for 
instance in face and hands’ , we may recognize in the living body the place - the only place — 
through which the person is present with us.5 


Thus, not all cases before the court will involve a uniform agreement between the 
parties as to what counts as a benefit or an appropriate goal. In A NHS Trust v D, 
for example, the parents were opposed to the doctors and wanted their child to 
receive intensive care and artificial ventilation if needed. 

Excluding the toothless physiologic definition, futility is problematic because it 
disguises potential conflicts between values on a number of different and perhaps 
incompatible planes, including the ‘[ubiquitous] conflicts between personal and 
impersonal claims’.®? This results in futility judgements masquerading as wholly 
medical decisions and there is danger in allowing medical judgement too much 
sway in these situations. This is especially the case since the British Medical 
Association (BMA) has expressed the opinion that decisions to withdraw treatment 
should be made by doctors without the court’s involvement.” Furthermore, the 
BMA ‘can see no reason to differentiate between permanent vegetative state and 
other conditions where artificial nutrition and hydration are no longer considered to 
be beneficial’.9! 

Doctors may not be balanced or objective in their viewpoint. Their medical 
training will naturally lead to a propensity to place too great a weight on medical/ 
health goods at the expense of other goods, such as social, economic or religious 
goods, that may be of greater importance to the patient. In addition, the true 
medical decision of whether a treatment is worthwhile may be confused with the 
socio-moral — and objectionable — decision that a particular life is not 
worthwhile.” Given the lack of consensus regarding the definition of futility and 
how it should be applied in practice,?? a further problem is that whether or not a 
particular patient receives treatment may depend on where he lives rather than on 
his underlying pathology. The dangers of leaving the decision essentially in 
medical hands is compounded by the possibility that Article 8 provides the close 
family with decision-making rights in relation to an incompetent patient. This 
possibility will be discussed below. For the moment, it is submitted — in conclusion 
of this section — that in trying to fit the Convention into the framework of the 
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common law, Dame Butler-Sloss P has skimmed the surface of the problems 
surrounding the use of futility and has missed a valuable opportunity to improve 
the coherence and consistency of the law in this area. 


Article 8 


In her consideration of Article 8, the President articulates an interesting view of 
autonomy equating the right to autonomy and the right to bodily integrity. Although 
this may be criticised as confusing two important and independent concepts, since 
Article 8 protects both, distinguishing autonomy from bodily integrity would not 
affect the judgment in this case. The main criticism of the President’s approach to 
Article 8 relates to her comments about the rights of relatives under Article 8. She 
stated: 
It is not necessary for me in the present cases to come to a conclusion whether the wishes 
and feelings of the families form part of the patient’s right to respect for family life under 
Article 8 in situations where the patient is insensate. If they are relevant they cannot 
outweigh any positive obligation on the state to maintain the patient’s life. I rather doubt that 
the families have rights under Article 8 separate from the rights of the patient.95 


It is submitted that she is being overly restrictive on the scope of Article 8 and this 
approach results from a desire to subsume the Convention rights within the current 
common law. 

While the President is correct in arguing that a state’s obligation under Article 2 
(or Article 3) would outrank any rights the relatives have under Article 8 there is 
no justification for arguing that the families have no rights separate from the 
patient’s. Where the individual is competent, Article 8 protects the patient’s right 
to determine his own medical treatment. Thus, in Herczegfalvy, the Commission 
held: ‘the right to respect for a person’s private life includes his right to decide 
himself whether he wishes undergo a certain medical treatment’.” This right 
would outweigh any right of the relatives to be involved in the decision-making 
process. However, where the patient is incompetent, and there is no advance 
directive,” it is arguable that Article 8 provides the family with a right to be 
involved in any treatment decisions. In W v UK, which concerned the right of 
parents to be involved in the process of making decisions concerning a child taken 
into care, the European Court of Human Rights held: ‘what therefore has to be 
determined is whether, having regard to the particular circumstances of the case 
and notably the serious nature of the decisions to be taken, the parents have been 
involved in the decision-making process, seen as a whole, to a degree sufficient to 
provide them with the requisite protection of their interests’ 99 

In Bland, Lord Browne-Wilkinson stated: ‘Only if the doctors responsible for his 
care held the view that, though he is aware of nothing, there is some benefit to him 
in staying alive, would there be anything to indicate that it is for his benefit to 
continue the invasive medical care.’ This clearly places the weight of the entire 
decision into the doctor’s hands. Under the Convention, however, there is no 


97 D. Feldman, "The perpe sevcexdb ue mouse Danan Ponve oi rud ee 
[1997] EHRLR 265, 270 

98 W v UK (1987) 10 EHRR 29, 50. 

99 n 20 above, 884—885. 


© The Modern Law Review Limited 2001 787 


The Modern Law Review [Vol. 64 


reason why such great weight should be given to medical opinion. As public 
agents, the Convention affords no protection to the individual values of the treating 
physicians and thus the only factor that should be considered is whether the 
medical treatment can achieve the desired medically acceptable goal without being 
unduly distressing for the individual. As I have argued elsewhere,! the 
preservation of life is an acceptable medical goal and thus a request for that goal 
to be the aim of medical treatment should be respected.!°! This request may come 
from the patient’s relatives or parents and as Feldman suggests in relation to 
patients in PVS: ‘The right to respect for family life would po demand that 
the views of the person's family should also be considered’ .!° It may, however, be 
possible to present the stronger argument that, in determining the appropriate goal 
to be aimed for, the views of the patient's relatives or parents should carry 
significantly more weight than the doctor's views. Thus, the patient or his relatives 
should determine the patient's best interests while the doctor's role is to inform 
whether it is possible — and at what cost — to achieve the requisite goal. 

The family's rights under Article 8 would not be protected if they conflict with 
any of the patient's rights. As the Commission noted in respect of a parent-child 
relationship: *where there is a serious conflict between the interests of the child and 
one of its parents which can only be resolved to the disadvantage of one of them, 
the interests of the child must, under Article 8(2), prevail.’! Thus, the family's 
rights cannot be considered in isolation; however, their rights are independent of 
the patient's rights. It is therefore submitted that, where the patient is in PVS (and 
there is no evidence of relevant prior beliefs), his right to autonomy cannot conflict 
with the family's right to autonomy and the family's right to be involved in the 
decision-making process would be protected by Article 8.104 

Before considering Article 3 there is one final point to make at this juncture. In 
NHS Trust A v Mrs M; NHS Trust B v Mrs H, Dame Butler-Sloss stated: ‘In our use 
of the declaratory jurisdiction of the High Court in PVS cases we impose in our 
domestic law a higher test than the standard set by the European Court, since the 
High Court reviews the medical conclusion on best interests and may not 
necessarily accept the medical opinion'.!5 Once again, we find the President 
seeking to make the Convention conform to English common law, and, in this case, 
she goes even further in suggesting that the common law is more rigorous. It is 
submitted that, given my previous argument, the President is being overgenerous to 
English law. It is arguable that, at least, the Convention requires the option to seek 
a court decision where the patient or his relatives disagree with the doctors over the 
appropriate decision when that decision relates to the goal at which treatment is 
aimed. Any judicial refusal to review the doctor's opinion concerning the patient's 
best interests would arguably breach Article 6, which protects the individual's right 
to a fair trial. This right prohibits most blanket ban immunities in relation to a civil 
right,!© and this includes bans that arise, not through any explicit provision, but 








100 Maclean, n 9 above, 271. 

101 Other constraints may frustrate the request, such as lack of resources, but they are not the issue of this 
discussion 

102 Feldman, n 97 above, 270. 

103 Hendriks v The Netherlands (1983) 5 EHRR 223. 

104 It is more complex if the patient is temporarily unconscious since his future autonomy may need to be 
considered. 

105 n 19 above, 953. 
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through the manner in which a policy or provision is implemented in practice. 107 
Thus, a policy that reserves the right for the court to review the doctor's decision 
but never actually performs a review will fall foul of this provision. 


Article 3 


There are three issues raised by the way in which the court has approached Article 
3 in these two cases: 


1. In A NHS Trust v D, Cazalet J argued that Article 3 included the ‘right to die 
with dignity'.!99 His conclusion was based on D v UK, in which the European 
Court of Human Rights considered whether the expulsion of an illegal 
immigrant suffering from AIDS would breach Article 3.!° D was originally 
from St Kitts and the Court noted that the medical facilities and social support 
available there would shorten his life and increase his suffering. The Court 
held that: ‘Although it cannot be said that the conditions which would confront 
him in the receiving country are themselves a breach of the standards of 
Article 3, his removal would expose him to a real risk of dying under most 

circumstances and would thus amount to inhuman treatment.’!!0 
While this case does support the view that the right to die with dignity is 
protected by Article 3 it is worth noting that the case concerned the lack of 
medical care. This is different to the circumstances before Cazalet J in which 
Article 3 was being relied on to support the withholding of medical care. 
Although Article 3 is often concerned with the positive aspects of treatment 
meted out to tbe victim, it is also apparent that a failure to provide an 
acceptable standard of care or support may also be amount to inhuman or 
degrading treatment. In Hurtado v Switzerland it was held that: "Under Article 
3 of the Convention the State has a specific positive obligation to protect the 
physical well-being of persons deprived of their liberty. The lack of adequate 
medical treatment in such a situation must be classified as inhuman.'!!! Thus, 
both D v UK and Hurtado support the view that a failure to provide medical 
care might amount to inhuman or degrading treatment. This means that both 
providing unnecessary treatment and a failure to provide necessary medical 
care may breach Article 3. Thus, when deciding whether treatment should be 
withdrawn or withheld, both sides of the argument should be considered, 
which will be achieved by balancing the benefits of treatment (including the 
preservation of life) against the harm, distress, pain, discomfort or other 
drawbacks of that treatment; 

2. In NHS Trust A v Mrs M; NHS Trust B v Mrs H,!? Dame Butler-Sloss P 
quoted from Herczegfalvy v Austria, in which the Court stated: ‘as a general 
rule, a measure which is a therapeutic necessity cannot be regarded as inhuman 
or degrading. The Court must nevertheless satisfy itself that the medical 
necessity has been convincingly shown to exist.’!!3 She then went on to argue: 
' am satisfied that the proposed withdrawal of treatment from these two 
patients has been thoroughly and anxiously considered by a number of experts 


107 i rudem 

108 n 10 above, 695 

109 D v UK (1997) 24 EHRR 423. 
110 ibid 448—449. 

111 n 8 above. 

112 n 19 above, 956. 
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in the field of PVS patients and is in accordance with the practice of a 
responsible body of medical opinion. The withdrawal is for a benign purpose 
in accordance with the best interests of the patient not to continue life-saving 
treatment.'!!^ There are two points of interest here. First, the idea that the 
withdrawal of nutrition and hydration could ever be a ‘therapeutic 
necessity'.!15 The implication of the President's argument is that ‘therapeutic 
necessity’ and ‘best interests’ are interchangeable concepts. It is submitted that 
withdrawal of treatment is justified (arguably it is obligatory) when that 
treatment is not necessary and not because it is necessary for therapeutic 
reasons to withdraw it. The second point, which relates to the first, is that the . 
President argues that withdrawal is justified as being in the best interests of the 
patient. However, Dame Butler-Sloss P, throughout her judgment, was seeking 
to interpret the Convention to ensure compatibility with Bland. In Bland, the 
argument that justified withdrawing treatment was that the patient had no 
interests and therefore it could not be in his best interests to continue treatment. 
Since the justification for treatment of an incompetent is the doctrine of 
necessity, that treatment must be in the patient’s best interests. Where a patient 
has no interests, then it is no longer possible for treatment to be in his best 
interests and the legal justification for infringing his bodily integrity is gone. If 
the President was seeking to support the judgment in Bland, then she must also 
support this reasoning and this precludes the use of Article 3 to justify 
treatment decisions on the basis of the patient’s best interests when, as with 
patients in PVS, those patients have no best interests. 

3. Interestingly, having decided that withdrawing treatment would be compatible 
with Article 3, Dame Butler-Sloss P then goes on to argue that, since it 
‘requires the victim to be aware of the inhuman and degrading treatment or at 
least to be in a state of physical or mental suffering’, Article 3 does not apply 
to ‘an insensate patient suffering from permanent vegetative state'.!!6 With 
respect, it is submitted that there are three reasons why the President has been 
unduly restrictive in E tbe scope of Article 3. First, in Selmouni v 

stated: 


France, the European Court 


having regard to the fact that the Convention is a ‘living instrument which must be 
interpreted in the light of present day conditions’, the Court considers that certain acts which 
were classified in the past as ‘inhuman and degrading treatment’ as opposed to ‘torture’ 
could be classified differently in future. It takes the view that the increasingly high standard 
being required in the area of protection of human rights and fundamental liberties 


correspondingly and inevitably requires greater firmness in assessing breaches of the 
fundamental values of democratic societies.!17 


This suggests that the grading of treatment is becoming stricter and treatments 
that would previously not have breached Article 3 now fall within its penumbra. 
This requires the court to be open, adopt the least restrictive definition of degrading 
treatment and not reject submissions purely on tbe ground of precedent. As noted 
earlier, the failure to provide appropriate medical care can constitute a breach of 
Article 3.118 Since the patient is extremely vulnerable to mistreatment, the result of 


114 n 19 above, 956. 

115 It should be remembered that necessity here takes its ordinary meaning and not the 
meaning associated with the principle of necessity that justifies non-consensual treatment in the best 
interests of incompetent patients. 

116 n 19 above, 956. 

117 Selmouni v France (2000) 29 EHRR 403, 442. 

118 n 8 above; Aerts v Belgium (2000) 29 EHRR 50. 
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the treatment withdrawal is death and bearing in mind the European Court’s 
comments in Selmouni it is submitted that the level of severity required to breach 
Article 3 would be fairly readily reached.!!? This is supported by the Commission's 
opinion that a single stroke of a cane across the hand of a 16-year-old girl in the 
presence of another man breached the girl's rights under Article 3.12 

Second, Dame Butler-Sloss P failed to justify her conclusion that an individual 
must be conscious of the treatment for it to breach Article 3. It would be perverse 
to suggest that the State is free to do whatever it wanted to the most vulnerable 
members of our society simply because that individual would be unaware of that 
treatment. In the US in 1996, a young woman in PVS was raped.!?! If a healthcare 
worker in this country raped a woman in PVS would it really be the case that there 
was no breach of Article 3? This, however, is the implication of the President's 
argument. This viewpoint is not even supported by the very authority she used to 
justify her conclusion that Article 3 cannot apply to insensate patients. Dame 
Butler-Sloss P quoted from the European Court's judgment in T and V v UK which 
stated: "Treatment has been held by the court to be ‘inhuman’ because ... it ... 
caused either actual bodily injury or intense physical and mental suffering. 12 
There is no logical reason why an individual has to be conscious to suffer 'actual 
bodily injury' and surely death falls within this concept. Given that Article 3 — 
along with Article 2 — 'enshrines one of the basic values of the democratic societies 
making up the Council of Europe',!2 it is hoped that the courts will reject Dame 
Butler-Sloss P's interpretation. 

Third, the President has ignored the possibility of the patient's relatives being 
‘victims’ under Article 3. According to s 7(7) HRA 1998 ‘a person is a victim of an 
unlawful act only if he would be a victim for the purposes of Article 34 of the 
Convention.’ The concept of a victim was developed in relation to Article 25, 
which preceded Article 34. In Ludi v Switzerland, the European Court held that: 
"The word ''victim" in the context of Article 25 denotes the person directly 
affected by the act or omission in question.’!?4 This means that, providing he is 
‘personally affected ... the term “victim” does not import a requirement that the 
petitioner has been prejudiced or suffered any detriment.'!?5 In addition to the 
‘direct’ victim the concept of the ‘indirect’, or secondary, victim has been 
developed under the Convention. Thus, in W v Ireland the applicant's brother 
was shot dead by terrorists and the Commission stated: 'the applicant, as next-of- 
kin affected by his death, may claim to be a “victim” , in the sense of Article 25, of 
her brother’s murder.’ 177 


119 I have argued elsewhere that quality-of-life judgements may lower ‘the individual in’ position (East 
African Asians v UK (1981) 3 EHRR 76, 79-80) sufficiently to breach Article 3 in relation to the 
withdrawal of life-preserving treatment n 9 above, 267. Note also that this may be so irrespective of 
the ‘good faith’ of the physician: see V v UK; T v UK (2000) 30 EHRR 121, 123 

120 Warwick v UK (1986) 60 DR 5. 

121 J. Roberts, ‘US rape case leaves ethical uproer' (1996) 312 British Medical Journal 329. 

122 T and V v UK (1999) 7 BHRC 659, 682-683 (emphasis added); quoted in n 19 above, 955. 

123 See eg Jordan v UK (2001) Application no. 24746/94 Transcript 4 May, para 102. 

124 Ludi v Switzerland (1992) Senes A No. 238, 18. 

125 K. Steyn and D. Wolfe, ‘Judicial Review and the Human Rights Act: Some Practical Considerations’ 
[1995] EHRLR 614, 616. 

126 ibid 618. 

127 W v Ireland (1983) 32 DR 211, 214. See also: X v UK (1980) 19 DR 244; Paton v UK (1980) 3 
EHHRR 408; Kurt v Turkey (1999) 27 EHRR 373; Abdulaziz, Cabales and Balkandali v UK (1985) 7 
EHRR 471; DJ. Harris, M. O'Boyle and C. Warbrick, Law of the European Convention on Human 
Rights (London: Butterworths 1995) 637. 
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Parliamentary debates relating to the victim test clearly envisage that the courts 
will be bound to adopt the same test. Thus, the Lord Chancellor, Lord Irving of 
Lairg stated: ‘The purpose of the Bill is to give greater effect in our domestic law 
to the convention rights. It is in keeping with this approach that persons should be 
able to rely on the convention rights before our domestic courts in precisely the 
same circumstances as they can rely upon them before the Strasbourg 
institutions.’!28 The implication of this was noted by Lord Kingsland who stated: 
‘whereas we are not bound by the decision of the European Court of Human Rights 
on the substance of the law, we appear to be bound by the system of rules of 

of the European Court.'!?? It is submitted, therefore, that the courts are 
bound to follow the Strasbourg jurisprudence on the concept of a ‘victim’ and this 
is confirmed by the Lord Chancellor’s explanation: ‘the victim test defines those 
who can assert — those who have rights to assert that their convention rights have 
been denied ... European jurisprudence confines complainants to victims, and that 
has been determined in Europe beyond any possibility of recall. We, therefore, 
follow that position.’ 190 

The ‘victim’ test has been criticised, in relation to the standing of third-party 
interest groups in judicial review proceedings,!?! for being narrower than the 
‘sufficient interest’ test. However, in relation to individual citizens complaining 
of a breach of their rights, the ‘victim’ test will arguably allow a wider test of 
standing.!?? Given the ‘flexible’ and ‘expansive’ approach to the victim test,!? 
as interpreted by the Strasbourg institutions, and since the definition of a victim 
under the HRA 1998 is parasitic on the definition under the Convention, the 
English courts should recognise both ‘direct’ and ‘indirect’ victims under the 
HRA 1998. As the parliamentary Under-Secretary of State for the Home 
Department stated:!?* 

Applying the victim requirement, the besic approach of the Commission and the Court has 

been to require that the applicant must claim to be directly affected in some way by the 

matter complained of. In some cases, they have interpreted fairly flexibly the requirement 
for the applicant to be directly affected, although the jurisprudence is not always entirely 
consistent Applications have been allowed not only by the person immediately affected 
sometimes referred to as the direct victim but by indirect victims Obviously, [family 
members] can be victims in appropriate circumstances. For example, a decision to deport 
someone might allow the family of the person to claim to be a victim of a violation of 
Article 8. 


If the family of a deportee would be considered ‘victims’ then it is difficult to see 
how the courts could hold that the family of a person denied life-saving treatment 


had any less standing. It is therefore submitted that the close relatives of an 
insensate victim could be at least indirect victims of a breach of Article 3. 


Declaratory orders and dictating treatment 
The final point to mention is Cazalet J’s claim ‘that it is well established that 
there can be no question of the court directing a doctor to provide treatment 
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which he or she is unwilling to give and which is contrary to that doctor’s 
clinical judgment.'!35 It is true that this statement is often repeated and is 
consistent with earlier Court of Appeal judgments.) However, in R v 
Portsmouth Hospital NHS Trust, ex parte Glass, Lord Woolf MR argued that: 
‘The refusal of the courts to dictate appropriate treatment to a medical 
practitioner ... [is] subject to the power which the courts always have to take 
decisions in relation to the child's best interests.’!5’ It is clear that Lord Woolf 
MR has reserved for the court the power to dictate the appropriate treatment that 
the doctors should administer. Despite this, however, Cazalet J decided to 
reaffirm Lord Donaldson MR's dictum and a similar affirmation was made by 
Bodey J in Royal Wolverhampton Hospitals NHS Trust v B.'38 The decisions in 
these two cases suggest a judicial deference to the medical profession and there 
may be occasions when this conflicts with the HRA 1998. 


Conclusion 


With the HRA 1998 coming into force the courts must examine established 
common law principles that should, where necessary, be redefined to ensure 
compatibility with the Convention rights. This allows the courts a unique 
opportunity to improve the consistency and coherence of the common law without 
being unduly fettered by precedent. I have argued throughout that, while the 
outcome may be justifiable under the HRA 1998, Dame Butler-Sloss P interpreted 
the rights in that Act to ensure that they were compatible with the common law 
rather than by adapting the common law to concord with those rights. Throughout 
her judgment she uses the same language and framework as that adopted by the 
House of Lords in Bland. At times, the President's desire to perpetuate Bland 
requires a tortured interpretation of concepts such as autonomy. At one point, for 
example, she argues: 'Although lack of entitlement to treat an incompetent patient 
if it is not in bis best interests was not specifically referred to in the other speeches 
in Bland's case, such treatment would violate the patient's personal autonomy 
which he retains despite being incompetent. Lord Browne-Wilkinson's analysis is 
clearly correct both at common law and under art 8.’!39 

Despite some early promise of a more patient-friendly approach under the HRA, 
NHS Trust A v Mrs M; NHS Trust B v Mrs H, along with A NHS Trust v D and 
North West Lancashire HA v A, D & G, is arguably indicative of a more restrictive 
approach. It is submitted that judicial concern regarding resource allocation and 
clinical integrity and a desire to avoid a flood of dubious claims underlies the 
courts’ caution.!4' In arguing that the reasoning in Bland is fully compatible with 


135 n 10 above, 686. 
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140 Although I am only making this claim m relation to resource allocation and climcal decision making 
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the HRA 1998, Dame Butler-Sloss P has perpetuated a law, that prompted Lord 
Mustill to state: ‘By dismissing this appeal I fear that your Lordships’ House may 
only emphasise the distortions of a legal structure which is already both morally 
and intellectually misshapen.’!4! The President could have reached the same 
decision and rectified the internal flaws referred to by Lord Mustill, but instead of 
adapting the common law to fit with the Convention rights Dame Butler-Sloss P 
has chosen to do the opposite. 


HRA 1998 in mental health law has so far been mixed: compare R v East London & City Mental 
Health NHS Trust, ex parte Von Brandenburg The Times 28 February 2001, CA and R v Camden and 
Islington HA ex parte K [2001] EWCA Civ 240 with R v Mental Health Review Tribunal, ex parte H 
The Times 2 Apcil 2001. It is also perhaps arguable that the courts will be more ready to interpret the 
rights allowed by the HRA 1998 more expanstvely where the issue is procedural and by adapting that 
procedure the risk of a breach 1s reduced: seo W & B; W [2001] EWCA Civ 757, especially Hale LP's 
judgment at paragraph 49; Bhd LA anu This, however, does not detract from the argument 
in relation to healthcare resources and medical decision-making. 
141 n 20 above, 887. 
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Authority, Meaning and Inclusive Legal Positivism 
Dale Smith* 


Jules Coleman, The Practice of Principle: In Defence of a Pragmatist 
Approach to Legal Theory, Oxford: Oxford University Press, 2001, 226 pp, hb, 
£25.00. 


Jules Coleman’s The Practice of Principle,’ is densely packed with arguments on 
most of the major controversies in modern jurisprudence, as well as dealing with a 
number of issues in the philosophy of tort law. Part one of the book argues, against 
economic analysts of law, that the core of tort law is best understood as embodying 
a principle of corrective justice. Coleman does not, however, seek to develop that 
principle in any detail, being more concerned with the question of what counts as 
an explanation of tort law. Here, he argues in favour of a form of conceptual 
explanation that seeks to describe how the concepts central to tort law are related 
and how they warrant certain practical inferences. Part two offers the latest 
statement of Coleman’s version of inclusive legal positivism, which he seeks to 
defend against important objections offered primarily by exclusive legal 
positivists. In particular, he argues that inclusive legal positivism is compatible 
with both Joseph Raz’s account of authority and Scott Shapiro’s practical 
difference thesis, properly understood. He also suggests a distinctive way of 
viewing the rule of recognition and its relationship to the practice on which it 
depends for its existence, employing the notion of a ‘shared cooperative activity’ 
(discussed briefly below). Finally, in part three, he defends the methodology of 
conceptual analysis against two challenges. The first is that of normative 
jurisprudence, which claims that we cannot understand the nature of law by 
reflecting on the concept ‘law’, but only by engaging in substantive debate about 
the value of having law. The second challenge comes from naturalised 
jurisprudence, which advocates an approach to law based wholly or partly on 
social science. When responding to these challenges, Coleman seeks not only to 
highlight the resources available to conceptual analysis, but also to offer an 
improved understanding of the debate between so-called descriptive and normative 
es to jurisprudence. 

I found this book to be an illuminating and enthralling read, and I agree with 
significant portions of it. In this review, however, I shall focus on two lines of 
argument offered by Coleman in defence of his form of inclusive legal positivism. 
One of these is a response to an objection by Raz, while the other is a response to a 
criticism of Dworkin’s. Neither, I shall argue, is successful. But even while 
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disagreeing with Coleman on a number of important points, I hope that I can 
highlight some of the many good qualities of his latest work — in particular, the 
often ingenious slant he gives to stock debates in jurisprudence, and his ability to 
anticipate (if not always to disarm) major objections. 


I. The authority of inclusive legal positivism 


Coleman claims that all positivists are committed to the ‘social fact thesis’, which 
holds that whether something is a criterion of legality (that is, a condition which 
norms must satisfy in order to be legally valid) in a community depends on 
convention or practice within that community (pp 68, 153). By this he means not 
that the conditions of legal validity must refer only to conventional standards, but 
rather that the existence of those criteria of legality (and hence the very possibility 
of legal authority) depends in some way upon convention, practice or social facts 
rather than upon moral argument (pp 74—15, 103)? This view separates positivists 
from those who claim that the existence of criteria of legality is not solely a matter 
of convention, but also (or rather) of substantive moral argument (pp 103, 153). 

However, 'If what unites positivists is a commitment to the conventionality of 
the criteria of legality, the main issue that divides [them] is the question of whether 
other commitments of positivism, or any conceptual truths about law, impose 
constraints on the content of those criteria’ (p xv). On this issue, positivists divide 
into two camps. Exclusive legal positivists maintain that al] criteria of legality must 
specify social sources. In other words, not only do criteria of legality exist as a 
matter of convention, but those criteria themselves refer only to social sources in 
order to specify which norms are legally valid. Inclusive legal positivists agree 
with the former claim, but deny the latter, instead claiming that the conventional 
criteria of legality may (not must) pick out some norms as legally valid because of 
the moral standing of those norms (pp 107—108). That is, inclusive legal positivism 
claims that the provisions of the rule of recognition are identified by looking to the 
practice of the relevant officials, not to morality, but one of those provisions may 
state that a condition of a particular norm being a legal norm is that it conforms to 
sound morality. Coleman is one of the main proponents of inclusive legal 
positivism, maintaining that the moral merits of a norm can be a condition of its 
legality, provided this is specified in the conventionally accepted and practised rule 
of recognition (p xv). 

Coleman sees the debate between inclusive and exclusive legal positivism as 
turning not on the contestability of moral criteria of legality, but instead on whether 
such criteria are compatible with the possibility of legal authority (pp 68, 113). At 
the heart of the debate is a disagreement about bow to understand law's claim to 
authority, and whether tbat claim imposes constraints on the criteria of legality (pp 
110, 119). In defending exclusive legal positivism, Raz argues that law necessarily 
claims authority, and that it must be possible that this claim to authority could be 
valid. This requires that each law be capable of replacing, in our reasoning process, 


2 Coleman holds to a particular version of this thesis, which he labels the ‘conventionality thesis’. The 
conventionality thesis clums that, not only are criteria of legality conventional, but they are 
in a rule of recognition which depends for its existence upon a convergence of behaviour and attitude 
among officials, and which makes law posmble by imposing on those officials the duty to apply all 
and only the norms validated under it (pp 70-71, 78). He notes that the conventionality thesis is not 
uncontroversial, even among positrvists (pp 84-85), but claims that this 1s a separate issue from the 
debate between inclusive and exclusive legal positivism considered below (p 161, fn 14). 
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the dependent reasons that would justify it (because, in order for the law to have 
authority, one must do better by acting on the law’s assessment of one’s reasons for 
action than by acting on one’s own assessment). In other words, it must be possible 
to determine whether a norm is legally valid without inquiring into its merits, 
because these are the reasons it purports to replace. Otherwise, one could not 
follow the law without working out for oneself what is the right thing to do, and so 
the law’s claim to authority would be vitiated. Thus, a rule of recognition that 
allows morality to serve as a condition of legality is inconsistent with the 
possibility that the law’s claim to authority is valid. If we are to respect that claim, 
it must be possible to specify whether a norm is law by reference to social sources 
alone. 

Coleman seeks to show that, even if the law necessarily claims authority and it 
must be possible that this claim could be true, the requirement that the law’s 
content be specifiable by reference to social sources alone does not follow (p 124). 
He begins by distinguishing between necessary and sufficient conditions of 
legality. To say that morality is a necessary condition of legal validity is to say that, 
^, in order to be legally valid, a norm must at least satisfy certain moral requirements; 
to say that morality is a sufficient condition of legal validity is to say that it is 
enough that a norm satisfy such requirements. Thus, a clause in the rule of 
recognition stating that no norm can be law unless it is fair treats morality as a 
necessary condition of legality, whereas a rule of recognition that states that certain 
norms are law because they are fair treats morality as a sufficient condition (p 126). 
Coleman then argues that, with regard to at least some necessity clauses, the moral 
principle that sets a condition of legality need not direct us to consider the reasons 
underlying a norm in order to determine whether that norm is law. Take, for 
example, a clause which specifies that only norms giving people fair opportunities 
for appeal can be legally valid. In order to determine whether this condition is 
satisfied, we do not look to the dependent reasons that would justify the particular 
legal rule, and so do not look to the reasons which that law is meant to replace. The 
kind of moral considerations the fairness clause is based on are not part of the 
justification for laws prohibiting murder, for example (p 126). Yet inclusive legal 
positivism is incompatible with Raz's account of authority only if the former 
requires consideration of the dependent reasons that a norm is meant to replace, in 
order to determine if that norm is legally valid. Coleman asserts that it is likely that 
most — if not all — necessity clauses do not function in this way, and so are 
consistent with Raz's account of authority (pp 126—127). 

However, the law governing appeals from a murder conviction is conceptually 
distinct from the law proscribing murder. We can understand the latter without 
understanding the former, and the former could exist even if the latter did not. 
Thus, the necessity clause in Coleman's example does require one to consider the 
reasons which the relevant law is meant to replace, because the relevant law is the 
appeals law, not the murder statute. Determining whether an appeals law provides 
fair opportunities for appeal requires consideration of the reasons for having an 
appeals law in the first place. 

It might be objected that, if the appeals law was struck down as unfair, this 
would also require that the law proscribing murder (or particular convictions under 
that law) be invalidated, and so the legal validity of that law (or of convictions 
under it) depends on moral considerations which do not go to the merits of that 
law. However, the fact that the necessity clause invalidates the appeals law is 
enough to show that it is incompatible with Raz's theory of authority (because the 
validity of the appeals provision depends on its merits, and so the necessity clause 
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means that this provision cannot possess the authority it claims to possess). This is 
so even if the necessity clause makes the validity of the murder provision 
dependent on moral considerations other than those underlying that provision.” 

Moreover, even if we accept Coleman’s treatment of the above example, we 
must note the limits on what it establishes. Let us grant that necessity clauses 
which require that a norm satisfy moral requirements other than those which justify 
that norm are compatible with the possibility of legal authority. If so, a form of 
inclusive legal positivism that allowed only necessity clauses of this type would be 
compatible with Raz’s account of authority. However, has Coleman made good on 
his claim that most necessity clauses are of this type? To establish this, he needs to 
show that most necessity clauses are relevantly similar to the example he gave, and 
this is doubtful. While some necessity clauses may require consideration only of 
moral issues other than those justifying the norm in question, many do not. For 
example, a clause which stated ‘legislation i is valid only if it is just’ clearly requires 
consideration of the merits of a statute in order to determine whether it is legally 
valid. Moreover, those necessity clauses which require one to consider the merits 
of the norm whose legal validity is in question may not be in the minority. There is 
no reason to think that necessity clauses must predominantly be of the ‘fairness’, 
rather than ‘justice’, type. 

However, Coleman need not be too worried by the argument to this point, 
because he also argues that sufficiency clauses are compatible with the possibility of 
legal authority, and asserts that this argument also provides further grounds for 
holding that necessity clauses are compatible with that possibility. He begins by 
acknowledging that the argument he used for necessity clauses will not work for 
sufficiency clauses, because the latter state that a norm is law because it has certain 
moral features, not for some other moral reason unrelated to the merits of the norm 
in question (p 127). However, he asserts that sufficiency clauses are nevertheless 
compatible with Raz’s account of authority. That account requires only that the 
criteria by which people identify the law refer solely to social sources, not that the 
criteria of legality do so. If people can identify a norm as legally valid without 
inquiring into its merits, then that norm can replace the dependent reasons in 
people's practical reasoning — it does not matter whether the norm is legally valid 
because of its merits. The rule of recognition establishes the conditions a norm must 
meet in order to be valid law; it need not be used to identify the law (pp 127—128). 
Thus, Coleman concludes, the fact that the rule of recognition may make legal 
validity depend upon moral merits is compatible with Raz's account of authority. 

How can individuals identify the law, if not by reference to the rule of 
recognition? The obvious answer is that they can consult legal experts. Thus, 
Coleman envisages a ‘legal-moral expert’: this expert may herself have to use the 
rule of recognition to identify the law, but everyone else can learn tbe law from 
her. However, since law's claim to authority covers everyone to whom the law is 
directed, must the law not be identifiable by each person over whom it claims 
authority without recourse to moral argument about what the law should be? And 
does not Coleman's response fail to satisfy this requirement (because, even if 
everyone else identifies the law by consulting the expert, the expert herself cannot 


3 And even this is doubtful. Whether an appeals provision is fair depends partly on the nature of the 


4 We may need to distinguish between necessity clauses establishing a fairness requirement and those 
establishing & requirement of justice. Coleman's example is of the former type, while my counter- 
example 1s of the latter sort. 
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identify the law without engaging in moral reasoning about what the law should 
be)? Coleman responds that, even for the expert, the law is in principle identifiable 
without recourse to moral argument, because someone else could (in principle) be 
the expert (pp 128-129). Thus, for each person over whom the law claims 
authority, it is true that the law could, in principle, have authority over her. 
However, the law does not claim that it has authority over each person considered 
separately; rather, it claims that it has authority over everyone simultaneously. If 
we accept Raz's argument that it must be possible that this claim could be correct, 
then Coleman has not yet shown that inclusive legal positivism is compatible with 
the law’s claim to authority. If individuals can identify the law only by reference 
to the expert, and the expert herself must use moral reasoning to determine which 
norms are legally valid, then the law cannot have authority over everyone 
simultaneously, because there must always be one person over whom the law does 
not have authority. 

Admittedly, Raz has not (to my knowledge) explicitly stated that the law claims 
authority over everyone simultaneously. However, the factors he cites when 
seeking to establish that the law claims authority — the fact that legal institutions 
regard themselves as having the right to impose obligations on their subjects, the 
fact that they claim that their subjects owe them Allegiance, and that their subjects 
ought to obey the law as it demands to be obeyed® — —all suggest such a requirement. 
Legal institutions regard themselves as having the right to impose obligations on 
all their subjects at once, to be owed allegiance by all their subjects 
simultaneously, and that all their subjects ought to obey the law at all times. 
Moreover, one reason Raz gives for why it must be possible that the claim to 
authority is valid is that this claim is made wherever a legal system is in force, and 
the officials who make this claim cannot always be conceptually confused or 
insincere (partly because their claims are formed by, and contribute to, our concept 
of authority).’ This involves focusing on the actual claim made by officials, rather 
than on whether the law must possess authority in some sense other than the sense 
in which it claims to do so. Coleman, of course, need not accept Raz’s account of 
authority. However, not only does he fail to argue against that account, but his 
avowed purpose is to show that it is compatible with inclusive legal positivism. 

However, Coleman proceeds to argue that even the further requirement that the 
law be capable of being an authority for everyone at once can be satisfied by a rule 
of recognition containing a sufficiency clause. After all, the law claims authority 
only over those people within its jurisdiction, and there is no reason why the legal- 
moral expert must come from within that jurisdiction. Thus, while at least one 
person must identify the content of the law by appeal to moral considerations, that 
person need not be someone over whom the law claims authority. This is an 


5 Coleman could respond that Raz cannot require that the law have authority over everyone at once, 
because (on Raz's account) the authority of law stems from the authority of a law-giver, and the law- 
giver cannot have authority over herself. However, it is sufficient on Raz’s view that the directive be 
Presented as someone's view in order to be authoritative; it need not be someone's view (J. Raz, 
Ethics in the Public Domain: Essays in the Morality of Law and Politics (revised edition) (Oxford: 
Clarendon Press, 1995) 218). 

Raz, ibid 216, 

ibid 217. 

Coleman does offer an alternative account to Raz’s, according to which a directive can be 
authoritative provided: firstly, its identity can in principle be determined without recourse to moral 
argument about what it should be; and, secondly, it can in principle be a successful authority for at 
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ingenious suggestion. However, the obvious — and, I think, correct — rejoinder is 
that, in the case Coleman imagines, it is not the law that has authority, but rather 
the expert (who, in Coleman’s illustration, is a Swede).” If this Swede must 
identify what everyone has dependent reasons to do, then is it not she who satisfies 
the normal justification thesis, if anyone does? It is the Swede who is better able to 
determine what we have dependent reasons to do than we ourselves are, because it 
is the Swede who must work out what our dependent reasons are. Moreover, it is 
the Swede who supplies the edicts upon which we can act without considering the 
reasons underlying those edicts. The law offers no guidance in this process; it is 
simply the catalyst which prompts the Swede to consider our dependent reasons.'° 

Again, Coleman anticipates this response. He points out that it does not involve 
claiming that, whenever someone learns from someone else what the law is, the 
latter person is thereby the real authority. Rather, it is limited to the case where the 
person from whom one learns the law must engage in deliberation about a rule’s 
merits in order to determine whether the rule is legally valid (p 142). He also points 
out that the claim is not that the rule of recognition is authoritative only if people 
can determine what the law is by appealing directly to the rule of recognition, but 
rather that they must be able to learn what the law is in a way which does not 
substitute the authority of some deliberator for that of the rule of recognition 
(p 142). However, he does not — as one might have expected — go on to refute this 
objection. Rather, he reports that he has not formed a settled judgment regarding its 
merits, and will instead rely on a different defence against Raz’s initial argument (p 
142). This defence amounts to the claim that Raz’s account of authority does not 
(contrary to Raz’s own view) require that each law possess authority, but only that 
law as a whole does so. Coleman argues that it does not follow from the fact that 
law must be capable of being authoritative that no norm can count as a law unless it 
is capable of being authoritative (p 143). No matter how the law’s claim to 
practical authority is best analysed, it does not entail any claims about what must 
be true of any particular law: “What is or must be true of the law need not be true of 
a law’ (p 144). 

This claim has some initial plausibility. In claiming authority, the law claims that 
it can better enable us to act on our dependent reasons than if we had to identify 
those reasons for ourselves. This seems compatible with the concession that this is 
not true of all laws, but rather true only of the legal system overall. Nevertheless, 
Coleman again fails to pay close enough attention to what the law actually claims. 
It claims not only that the legal system overall has authority, but that each law 
considered individually does so, too — each law is treated, by itself, as a reason for 
conformity.'' Coleman might respond in at least two ways. He might deny that the 
law’s claim 4o authority does involve claiming that each individual law possesses 
authority. However, this would require showing that each law is not treated as, in 
itself, a reason for conformity; something which he fails to do. Secondly, he could 
argue that it does not matter what tbe law actually claims — all that matters is 
whether the law can possess authority in Coleman's preferred sense. Again, 


9 Importantly, this objection applies even if the law need not be capable of possessing authority over 
everyone at once. If the expert must work out what to do for herself, and other people learn what to do 
from her, then the law possesses authority over no one — no one has authonty over the expert, and it is 
the expert who is the authority for those who consult her. 

10 Of course, this point is limited to the inclusive clanse(s) of the rule of recognition (that is, any clause 
which makes the merits of a norm a condition of its legality). The law may still be an authority where 
it is identifiable solely by reference to social sources. 

11 J. Raz, The Authority of Law: Essays on Law and Morality (Oxford: OUP, 1979) 30. 
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however, this would require arguments Coleman does not offer — in particular, a 
response to Raz’s argument that the law’s actual claim to authority influences our 
concept of authority. 

Rather than pursuing this further, however, I shall turn to an objection which 
Coleman does consider — namely, that each law must be capable of possessing 
authority, because laws are a species of command, and commands must be capable 
of guiding conduct (because they are prescriptions for action). Coleman's 
response is simple — not all laws are commands; as Hart famously pointed out, 
many are power-conferring instead (p 144). 

This can — at best — secure only a partial victory for Coleman. By pointing out 
that not all laws are a species of command, he leaves open the possibility that these 
other laws can be identified in a way which is compatible with the presence of 
inclusive clauses in the rule of recognition. However, he has not shown that all 
laws can be so identified. For all he has shown, each duty-imposing law must 
possess authority (and hence be identifiable by reference exclusively to social 
sources), even if power-conferring rules need not possess authority (and so can be 
identified by reference to their merits).!? Thus, even if some of the types of rule of 
recognition allowed by inclusive legal positivism are compatible with Raz's 
account of authority, Coleman has not shown that all are. Again, he could deny that 
individual commands must be capable of guiding action in an authoritative way. 
However, he does not do so, and seems not to recognise that his failure to do so 
means that he must — at best — qualify his inclusive legal positivism. 

Thus, the further argument Coleman offers in order to avoid dealing with the 
objection to the ‘Swedish argument'!^ does not achieve all he needs it to achieve. 
The only argument Coleman offers which would establish the general 
compatibility of inclusive legal positivism with Raz's account of autbority is the 
Swedish argument, an argument whose validity he himself seems to doubt. I have 
argued that these doubts are well-founded. With regard to the other arguments he 
offers, he fails to pay close enough attention to exactly what, if anything, they 
establish. With the notable exception of the distinction he draws between necessity 
and sufficiency clauses, he seems to assume that, if he can establish that some types 
of inclusive clause are compatible with Raz's account of authority, he will have 
established that all are. 


II. When do judges share a rule of recognition? 


The second issue I wish to consider is Coleman's response to Dworkin's well- 
known argument in ‘The Model of Rules I' that positivism cannot account for the 
existence of legal principles. Dworkin begins by observing that judges seem to 
treat at least some moral principles as binding legal norms, not merely as 
discretionary standards. He argues that the natural conclusion to draw from this is 
that such principles are in fact legally binding, and so the law consists not only of 


12 Coleman phrases the objection in terms of being able to make a practical difference, rather than 
possessing authority. However, the objection works (if at all) equally for both — to guide conduct is 
both to make a practical difference and (in the context of commands) to exercise (de facto) authority. 

13 This may be being generous. Even if power-conferring laws are not commands, they may still claim 
authority. For example, does not contract law purport to replace any reasons we might have regarding 
the way to make certain kinds of agreement? 

14 Text to n 9 above. 

15 R Dworkin, Taking Rights Seriously (London: Duckworth, 1978) 14-45. 
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rules (to be found in those sources traditionally identified by positivists) but also of 
principles (which derive their validity from their ability to justify legal rules, not 
from any social source). Dworkin then argues that this conclusion is incompatible 
with each of the fundamental tenets of positivism. To take just one example, he 
claims that it is inconsistent with the existence of a rule of recognition which 
determines legal validity by reference to social facts alone, because it means that 
some laws are valid solely in virtue of their merits. 

Coleman accepts that Dworkin’s argument forces positivists to explain why 
moral principles sometimes appear to be treated as legally binding, without 
accepting Dworkin’s explanation that they are legally binding, and are so because 
of their merits, not because of any social source they might have (pp 105-6). He 
points out that positivists have adopted two incompatible strategies for dealing 
with Dworkin’s objection: inclusive legal positivists maintain that positivism’s 
core commitments are consistent with the existence of moral criteria of legality, 
whereas exclusive legal positivists maintain that the legality of a norm depends on 
its social source alone, and that any appearances to the contrary must be explained 
away (pp 67-8). It is the merits of the former strategy, which Coleman endorses, 
which is of interest here. 

Since it allows that some moral principles can be valid law in virtue of their 
merits, inclusive legal positivism is closer to Dworkin’s position than is exclusive 
legal positivism (p 108). It is not the same as Dworkin’s position, however — 
inclusive legal positivism claims that moral principles are legally binding in virtue 
of their merits if and only if there is a source-based norm (the rule of recognition) 
allowing this (p 108), whereas Dworkin claims that the legal validity of moral 
principles depends instead on whether they are part of the best interpretation of the 
legal materials. ' 

Having sketched inclusive legal positivism’s response to Dworkin’s initial 
challenge, Coleman considers Dworkin’s further argument that, by making room 
for moral criteria of legal validity, this response is inconsistent with what Coleman 
considers to be the central tenet of positivism (namely, that law is a conventional 
social practice) (p 115). Dworkin argues that the moral criteria of legal validity 
allowed by inclusive legal positivism will be controversial, and this controversy 
wil undermine law's conventionality, rendering inclusive legal positivism 
incompatible with the conventionality thesis (p 68). 

How does the controversiality of the moral criteria of legal validity undermine 
the law's conventionality? Dworkin's argument is simple. Any rule which (like the 
rule of recognition) depends on a conventional practice must be based partly on a 
convergence of behaviour — this convergence, together with a convergence in 
attitude, constitutes the relevant practice. However, given the fact of moral 
disagreement, this convergence will be undermined by the disagreement that 
would attend any rule that makes morality a condition of legality (p 116). Since 
there is disagreement about morality, any such rule will also be the subject of 
disagreement, precluding it from being the subject of a convergence of behaviour 
(or, for that matter, of attitudes). 

However, Coleman replies, this argument fails to distinguish between what a 
rule is and what falls under it (that is, between the content of a rule and its 
application). Judges may agree about what the rule is, but disagree about what it 
requires (p 116). For example, two judges might agree that a rule states that only 
just contracts are valid, but disagree about which contracts are just. Thus, Coleman 





16 See R. Dworkin, Law’s Empire (London: Fontana, 1986). 
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claims, there can be sufficient convergence regarding what the rule of recognition 
is, even if there is disagreement about how to apply the moral criteria it contains. 
Dworkin is right to claim that the application of moral criteria of legality will be 
disputed, but wrong to infer that such disagreement is incompatible with those 
criteria of legality being conventional (p 100). 

Coleman offers several arguments to support his use of this distinction, in the 
face of Dworkin’s doubts about its validity. First, he appeals to the intuition that 
sometimes we disagree about what the rule we are supposed to be following is, but 
at other times we know perfectly well what the rule is but disagree about what it 
requires of us (p 116). Secondly, he points out that, even if Dworkin is correct in 
claiming that it is logically possible to describe any disagreement about a rule as 
either about its content or about its application, the two descriptions may not 
always be equally apt (p 116).'’ Indeed, Dworkin seems to treat all disagreement 
as being about content (that is, about what the rule of recognition is), without 
offering any explanation of why this description is always the most appropriate 
one. Coleman, on the other hand, argues that the most apt way of characterising a 
disagreement depends upon our intuitive grasp of the case, as well as upon 
theoretical norms such as coherence, simplicity and consilience (p 117). We have 
already seen that intuition supports the claim that some disagreements regarding 
the rule of recognition are about its application, not its content. The theoretical 
norms Coleman cites also support this claim, because it enables us to maintain both 
that moral principles can be law in virtue of their merits and that the 
conventionality thesis is true, which in turn enables us to explain the possibility 
of law by appealing to social facts (p 117). 

I have two hesitations regarding this response to Dworkin’s challenge. The first 
concerns Coleman's methodology. He treats the fact that his explanation of 
disagreement enables us to explain the possibility of law by appealing to social 
facts as supporting his explanation, because it shows that his explanation is part of 
a theory which (he claims) secures as full and comprehensive an understanding of 
legal practice as possible (p 117).'* Is this a relevant consideration, however, when 
trying to decide whether disagreement is about the content or application of a rule? 
Whetber a disagreement is about the content or application of a rule seems to me to 
depend on issues in the philosophy of language, not on which answer is part of the 
best legal theory. This is a question about the nature of rules in general, rather than 
being confined to specifically legal rules. It would be strange if the answer to such 
a question depended on considerations peculiar to jurisprudence. 

My second, and primary, concern is about Coleman's attempt to insulate 
disagreements regarding application from disagreements regarding content. 
Returning to the example of just contracts, Coleman must claim that two people 
who disagree about which contracts are just may nevertheless share the concept of 
justice. " If there are circumstances in which this is not the case, then disagreement 





17 Moreover, this claim of Dworkin’s seems to presuppose the legitimacy of the distinction (p 116). 

18 See also p 69, where he argues that competing theones of law must be evaluated not by their capacity 
to respond to particular objections, but by the depth and comprehensiveness of the understandmg they 

19 I shall speak interchangeably of shared concepts and shared rules. It may be possible to share a rule 
without sharing any concepts, but not ın the sort of case Coleman considera, where the rule is based at 
least pertly upon various Hnguistic practices. While the rule of recognition does not have a fixed 


judges use the word ‘wrong’ to designate different concepts, then they are not applying the same 
principle when they each state ‘no person shall profit from her own wrong’. 
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about the application of moral concepts contained in the rule of recognition may 
mean that judges do not share those concepts, and so do not converge upon a 
shared rule of recognition. This, in turn, undermines the conventionality of law, by 
precluding the convergence of behaviour and attitude necessary for that 
conventionality. 

Coleman is aware of this danger, conceding that, if judges disagreed in most 
cases, they would not be applying the same rule. However, he thinks that they can 
disagree in a significant set of cases without abandoning their agreement about 
what the rule is (p 116). He seeks to buttress this assertion by pointing out that it 
does not follow from the fact that judges disagree about some of the demands of 
morality that they also disagree about whether the rule governing their behaviour 
requires that they resolve disputes by determining what morality requires (p 116). 
This sounds plausible, but is in fact too quick. If judges disagree about the demands 
of morality, then they may not share the concept of morality, because the 
differences in the way they apply this word mean that they ascribe a different 
content to that word. If so, they do not in fact share a rule at all. 

How can we tell whether this is the case? I have no general test to offer for 
determining when two people use a term to refer to the same concept, despite 
disagreeing about the application of that term. However, I am confident that 
Coleman’s account is inadequate. As we have seen, he thinks it is enough if judges 
disagree, not in most cases, but only in a significant set of cases. He fleshes out this 
view later in the book, when dealing with Dworkin’s semantic sting argument. 
There, he argues that positivists should not claim that there must be agreement on 
criteria for the application of a concept in order for two people to share that 
concept. Instead, they need agree only on a set of paradigm cases of the concept 
(pp 155—157). For example, in order for two people to share the concept of justice, 
they need not agree on a set of criteria for the application of the word ‘justice’, but 
need simply agree on a set of examples they think are paradigm cases of justice. 
The fact that they share a set of paradigms does not entail that, in picking out those 
paradigms, they use the same criteria for applying the concept — or, indeed, that 
they could formulate any criteria of application at all (p 157). However, this cannot 
be enough for two people to sbare a concept. Imagine that I select five people as 
paradigms of a concept I call ‘X’ and you pick out the same five people as 
paradigms of a concept you call ‘Y’. Can we assume merely from the fact that X 
and Y have the same paradigms that they are the same concept? Clearly not — X 
may be ‘good bowlers’ (or ‘good pitchers’) and Y ‘bad batters’. These are clearly 
different concepts, even though they share the same paradigms (assuming that 
good bowlers tend to be bad batters). 

Coleman could reply that eventually the paradigms will diverge (that is, there 
will be a paradigmatically good bowler who is also a good batter), and so the 
reason we do not share a concept in this case is that we do not share a sufficient set 
of paradigms.”° To allay this concern, and to address the case of moral concepts, 
consider another example. Imagine that Anna and Bill agree that redistributive 
taxes are required by what they both call ‘justice’. Anna thinks that, because the 
rich benefit from living in a society of the type we currently have, ‘justice’ requires 
that they give something back to those who benefit less from this social structure. 
Bill, who is rich, thinks that ‘justice’ requires redistributive taxes because 


20 Though he cannot require too large a set of shared paradigms in order for there to be a shared concept, 
or else it is unlikely that judges will actually meet the requirement he sets (at least with regard to 
moral concepts). 
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otherwise the poor would seek to overthrow the current social order, to his personal 
detriment. Bill also agrees with Anna regarding a set of paradigm cases of 
*(n)justice'. Most people share Anna's views of justice, and so are most likely s 
overthrow the current social order in the cases Anna thinks are paradigmaticall 
unjust. Thus, Bill thinks that these cases are paradigms of injustice, too. Yet do 
Anna and Bill really share a concept of justice? When Bill refers to ‘justice’, he 
refers to what Anna would call ‘enlightened self-interest’; when Anna refers to 
‘justice’, she refers to what Bill would call ‘naive idealism’. Coleman could 
respond that Anna and Bill simply offer different conceptions, or competing 
accounts, of the same concept. In other words, the fact that they share a set of 
paradigm cases is enough to ensure that they share a concept, even though they 
offer competing accounts of what unites those examples under the same concept. 
However, this is implausible: we treat self-interest and the moral considerations 
which Anna invokes as separate considerations, each entitled to a certain weight in 
our practical reasoning, rather than as competing accounts of a single 
consideration. Thus, if judges share the same concepts, it must be for some 
reason other than that they share a set of paradigms, however large. More is 
needed, and — until we can specify what else is necessary — we cannot know 
whether Coleman’ s version of inclusive legal positivism is compatible with that 
requirement.” 

There are resources elsewhere in the book that Coleman could draw upon to deal 
with this problem, however. For example, he claims that our ability to follow a rule 
is partly a matter of ‘knowing how’, rather than ‘knowing that’ — that is, it consists 
partly in the ability to know how to ‘go on’ in cases we have not explicitly 
considered (pp 7—8, 80-81). It is possible that, if two people share both this ability 
and a set of paradigm cases, then they share a concept. Indeed, Coleman briefly 
discusses what it is for judges to follow the same rule of recognition in a way 
suggestive of this response: he claims that they must share an understanding of the 
rule that is reflected both in their convergent behaviour and in broadly shared 
understandings of the rule’s application to a range of paradigm and hypothetical 
cases (p 81). However, even if this is what is needed for two people to share a 
concept (which I doubt, at least with regard to normative concepts), it is of little 
help to Coleman in the present context. While this convergent behaviour and 
shared understanding may exist with regard to many rules concerning non-moral 
matters, many moral matters are the subject of so much disagreement as to cast 
doubt on whether these requirements are satisfied. The behaviour we consider 
moral often diverges, as does our treatment of hypothetical cases. Nor do we share 
some tacit sense of how to ‘go on’ in moral cases; rather, we are each likely to ‘go 
on’ somewhat differently. And we have already seen that agreement regarding the 
application of words to paradigm cases cannot be enough. 

Alternatively, Coleman could argue that what is needed is not only agreement on 
a set of paradigm cases, but also agreement that the correct account of the concept 


21 Bill need not agree with Anna in every case — he will disagree if he thinks that not enough people 
agree with Anna for her to be in a positian to overthrow the existing social order, or if people's views 
regarding justice will not lead them to overthrow the existing order in response to (what they call) 
injustice. However, he could agree with Anna in every case (if these conditions were never fulfilled) 
and yet he still would not share Anna’s concept of 

22 Iam not claiming that Anna and Bill cannot share a concept of justice, only that they cannot do so 
solely in virtue of sharing a set of paradigm cases (as Coleman claims). Nor can they do so simply 
because they attach the same word (‘justice’) to the paradigm cases. 

23 To be fmr, Coleman’s primary aim is not to provide an account of when we share a concept. However, 
I argue below that, without such an account, he cannot respond adequately to Dworkin’s objection. 
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in question is the one which best satisfies certain theoretical norms he mentions 
elsewhere (simplicity, consilience, etc). However, again, even if correct, this is of 
little assistance to Coleman. Anna and Bill may disagree about the application of 
the theoretical norms as well, in which case we are no better off than before. We 
cannot appeal to theoretical norms whose application is disputed in order to show 
that disputes about the application of moral terms do not produce a divergence in 
concepts, because this requires assuming that disagreements regarding the 
application of theoretical terms do not produce a similar divergence. Moreover, 
there is a further problem. If (as is likely) Anna and Bill also disagree regarding 
moral issues other than justice, then the application of these theoretical norms will 
require different things for each of them, even if they share the relevant theoretical 
concepts. What a norm of coherence requires in a particular case, for example, 
depends on what must be rendered coherent. Thus, if the rest of Anna’s and Bill’s 
conceptual structure is different (and we cannot assume that it is not), then what 
these norms require for Anna may differ from what they require for Bill. 

Finally, Coleman could appeal to the notion of a ‘shared cooperative activity’ 
introduced in Lecture 7.”4 There are three characteristic features of such activities: 
mutual responsiveness (ie each participant attempts to be responsive to the 
intentions and actions of others), commitment to the joint activity (though possibly 
for different reasons) and a commitment to mutual support (ie each participant 
supports the efforts of others to play their role in the joint activity) (p 96). Coleman 
claims that the social practice on which the rule of recognition depends is an 
example of such an activity: judges engage in a shared cooperative activity 
designed to make a legal system possible. Moreover, this provides a framework for 
bargaining about how participation in that activity is to proceed (p 117, fn 21). He 
further claims that this explains how there can be disagreement about the content of 
the rule of recognition — the framework of the activity is created and sustained by 
the behaviour of participants, but the content of the rules constituting the practice is 
not, instead being a result of ongoing negotiations (which the rule of recognition 
may specify should be resolved by appeal to moral argument) (pp 99-100). 

It is hard to know what to make of this. The account of shared cooperative 
activities is so sketchy that it is difficult to determine how the fact that something is 
such an activity could ensure that we can all participate in the same practice, and 
share the same concepts, despite disagreeing about the content of that practice and 
the application of those concepts. Even if we accept that there is a shared intention 
among judges to develop the conventions necessary for a legal system to be 
possible, how does this establish that judges share the same moral concepts? 
Indeed, is it not question-begging to assume, in this context, that judicial practice is 
a shared cooperative activity? Judges are engaged in a joint activity only if they 
refer to the same concepts by the words they use, rather than talking at cross- 
purposes. It is unclear how the intention or desire to participate in a joint activity 
can ensure that judges do share the same concepts. 

The problem is that Coleman underestimates the force of Dworkin’s challenge. It 
might seem an adequate response to the question of how a conventional practice 
can exist in the face of disagreement about what the practice requires to invoke the 
notion of a shared cooperative activity which explains how disagreement is to be 


24 Coleman draws here on M. Bratman, ‘Shared Cooperative Activity’ (1992) 101 Philosophical Review 
327; and M. Bratman, ‘Shared Intention’ (1993) 104 Ethics 97. 

25 This draws on Bratman’s idea that shared cooperative activities allow for bargaining over how to 
pursue the agreed-upon goal: ibid (1993) 99. 
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resolved so as to preserve that practice (though this would require significant 
fleshing out). However, Dworkin’s objection goes deeper. He asks (most explicitly 
in Law’s Empire) how we can even share a rule or concept in the face of 
fundamental disagreement, and his response is that we can do so only if the 
practice or concept in question is interpretive, not conventional. Invoking the 
notion of a shared cooperative activity cannot help here.” 


Conclusion 


In part I, I argued that each of Coleman's attempts to render inclusive legal 
positivism consistent with Raz's account of authority either fails entirely or else is 
only partly successful. At best, he shows only that certain types of inclusive clause 
(eg necessity clauses that refer to the procedural merits of norms, or clauses 
making the legal validity of power-conferring rules dependent on their merits) are. 
consistent with Raz's theory of authority. If true, this is highly significant, because 
it shows that, if limited in certain ways, inclusive legal positivism can escape Raz's 
criticisms." However, it fails to establish what Coleman seeks to establish — 
namely, that all forms of inclusive clause are compatible _ with Raz's theory of 
authority. Coleman could, of course, reject Raz’s theory.” What he cannot do, 
however, is what he seeks to do — namely, to accept Raz's account, whilst also 
maintaining that all forms of inclusive clause in the rule of recognition are 
permissible. Or, more moderately, there may be some further argument open to 
inclusive legal positivists that can establish this, but the arguments offered by 
Coleman will not suffice. 

In part II, I argued that Coleman's account of what is necessary in order for two 
people to share a concept (namely, a shared set of paradigm cases) is inadequate. I 
then considered various ways in which Coleman could supplement his account, and 
argued that these are either unsatisfactory or else the requirements they establish 
are not met by moral concepts. This means that Coleman has failed to show that 
judges can share a rule of recognition requiring them to apply their moral concepts 
in order to determine the legal validity of certain norms. 

I have not argued that we do not share moral concepts. Rather, I claim that 
Coleman has failed to suggest a test for sharing moral concepts which can be 
satisfied by the judges who must apply the inclusive clauses he would allow in 
rule of recognition. Presumably, we do share moral concepts, but until we kno 
how we do so we cannot know whether this is compatible with Coleman's theory: 
For example, Dworkin offers an account of how we share moral concepts (based on 
the claim that they are interpretive), but (assuming that Dworkin's account is 
correct, of course) it is not immediately apparent how Coleman could make use of 
this account in order to explain how inclusive clauses in the rule of recognition are 
compatible with the conventionality of the practice on which that rule is based. 


26 Coleman does not claim that it can; rather, he invokes the notion to deal with the surface objection to 
his position. My point, however, is that this misses the real force of Dworkin's 
27 


B 


may 
As be points out, the debate in part I is carried out largely on Raz’s home ground — despite having 
qualms about Raz's theory of authority, Coleman accepts that theory in order to argue that it is 
consistent with inclusive legal positivism (pp 132-133). 
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Thus, Coleman has failed to establish that the types of clause in the rule of 
recognition permitted by inclusive legal positivism are compatible with the 
conventionality thesis to which he is also committed. 

If I am right, Coleman has not adequately defended his form of inclusive legal 
positivism from attacks by Raz, on one flank, and Dworkin, on another. However, 
this should not detract from the value of the book. Among other virtues, The 
Practice of Principle presents perhaps the most developed statement of inclusive 
legal positivism to date. In doing so, it advances our understanding not only of that 
position, but also of the various positions arrayed against it. 
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Peer Zumbansen, Ordnungsmuster im modernen Wohlfahrtsstaat. Lerner- 
fahrungen zwischen Staat, Gesellschaft und Vertrag. Internationale Studien zur 
Privatrechtstheorie Vol. 1, edited by Gunther Teubner, Christian Joerges, Hugh 
Collins, James Whitman and Antoine Lyon Caen, Baden Baden: Nomos 
Verlagsgesellschaft 2000, 363 pp, pb, DM98.00. 


While the main title of the book (Models of Governance in the modern Welfare- 
State) does not reveal the Herculean task the author has taken upon himself, the 
sub-title (Learning experiences between State, Society and Contract) gives a 
clearer indication of what lies ahead for the reader: a book about the state, about 
society and about contract. One feels inclined to say, a book about everything. It is 
not, of course. But it is a tour d'horizon by an able tour-guide through three 
discourses which evolve out of and revolve around the concepts of state, society 
and contract. The underlying question of this tour is, how and by which means, 
processes, agencies, instruments, etc is ‘good governance’ possible? 

The tour starts with the state, travels through society and ends with contract. On 
the way the reader learns that the interesting question is not how to best distinguish 
between these three concepts. The crucial issue, Zumbansen convincingly argues, is 
how to connect the knowledge that is stored within these three concepts. Consider, 
for example, Zumbansen's discussion of the relevance of the state in today's world. 
While the role of the state and the state itself are changing and may be diminishing, 
the state is not considered dead by Zumbansen. In his analysis the state stubbornly 
remains the focal point of political self-organisation. His key to the analysis of the 
state is the rule of law. Instead of burying tbe state or — even worse — forgetting 
about it because it is unable to cope with the problems it has to face, Zumbansen 
suggests persuasively that the normative substance of the rule of law must remain a 
vital point of reference (p 92). Using the example of German welfare law and the 
changes that have taken place in this area, he shows that models of self-regulation 
within society still depend on the presence of the state guaranteeing the rule of law 
and carrying at least a part of the responsibility (pp 149-184). The concept of the 
state Zumbansen wants to preserve is a concept that acknowledges and reflects the 
changes which have taken place. He reminds the reader of the reasons why the state 
intervened in the first place and why this was necessary and then takes a look at the 
situation today, arguing convincingly that despite the changes, some of the reasons 
for state or government intervention are still applicable. 

The section dealing with contract and private autonomy (pp 275—285) provides 
another illustration of what is gained by connecting the knowledge stored in the 
different concepts addressed by Zumbansen. He argues that in the discourse on 
contract the principle of private autonomy is usually not connected with the idea of 
public or political autonomy. For him, the autonomy of the individual to enter into 
a contract is only one aspect of the individual's larger public or political autonomy. 
By establishing a link between the two, Zumbansen proposes a fundamental 
change to the concept of the contract. In contrast with the classical idea of a 
contract, the incorporation of the individual's public or political autonomy into the 
concept enables the deliberation on and consideration of the economic, social and 
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cultural backgrounds as a part of the concept itself and not merely as an occasional 
modification from the outside. 

In general, the necessity to take into account what has been learned and what still 
is being learned in the discourses about the state, society and contract is 
demonstrated compellingly in Zumbansen’s book. Neither the glorification of 
private autonomy nor turning to the state and expecting the government to confront 
all problems effectively is viable. Zumbansen provides a persuasive theoretical 
approach that bridges the gap between these two positions and takes a look at both 
sides of the story. Through this he avoids the typical blind spots in the debates 
about either the future of the state and the role the government still has or the 
extent of privatisation/self-regulation and provides a bird’s-eye view on these 
debates that has been missing so far. 


Alexander Hanebeck* 


Rein Wesseling The Modernisation of EC Antitrust Law, Oxford: Hart 
Publishing, 2000, xix + 252 pp, hb, £35.00. 


All to often, books on competition law tend to read like ‘How to’ manuals. The 
prose tends to be terse, arid and unimaginative all those qualities which are passed 
off with the apparent saving grace of being functional. Handbooks on EC 
competition law have their uses, and for the practitioner for whom the billable hour 
is king, the more functional the better. Yet even practitioners occasionally long for 
analysis which is in-depth, succinct, clear, sophisticated and which exposes the 
‘big picture’ of EC antitrust law. Rein Wesseling is to be commended for 
producing a book which is informative, insightful and innovative and which, one 
hopes, will contribute to nurturing a trend of EC competition law books which 
address the wider implications at hand. 

The author’s central hypothesis is that the basis of the regulation of EC antitrust 
law is no longer appropriate and that a fundamental reassessment of Community 
antitrust policy is warranted. The analytical framework within which the 
transformation of EC competition law ought to take effect must, according to the 
author, be predicated on a contextual analysis of law which includes the 
consideration of socio-economic issues and one which also takes the historical 
context into account. According to Wesseling, EC competition law is customarily 
viewed as being unpartisan and apolitical, which highlights the drawbacks of a 
form of legal analysis which is too formalistic or functional. By contrast, 
Wesseling practices what he preaches by, for instance, outlining the changing 
economic environment which, he maintains, justifies adjusting competition policy. 
His chapter on the historical development of EC competition law and policy is a 
case in point. Issues such as the American influence on Germany’s post-World- 
War-II economy, the transplantation of the Sherman Act provisions into German 
law, the oil crisis of the 1970s and the shift from market building to market 
regulation are considered in the light of related legal, political and economic 
developments and the influence of changing forms of industrial organisation. 

Wesseling further compares and contrasts the general development of EC law 
with the transformation of EC antitrust law, a factor which adds to the originality 





* Research Assistant, Law School, Johann Wolfgang Goethe-Univezsitht, Frankfort am Mam. 
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of this book. Not only does Wesseling avoid compartmentalising EC law but he 
also succeeds in instrumentalising issues so that, for example, the supremacy 
debate in EC law (see pp 140—145) sheds considerable light on its antitrust 
corollary, namely, the thorny issue of jurisdiction between the Commission and the 
antitrust authorities of the member states. To this extent, the ‘Community interest’ 
test, as originally proposed by A.G. Trabucchi in the Belgian Wallpaper case (C73/ 
74 Papier Peints de Belgique v. Commission [1975] ECR 1491) as opposed to 
'effect on trade between Member States' as regards Articles 81 and 82 is 
instructive and, as a pragmatic alternative, undoubtedly has much to offer. The 
author might, however, have gone further in order to dispel the fear that this would 
overcome the difficulties posed by the effects of europeanisation. Indeed, given 
the advanced state of convergence and interdependency between the member states 
of the EU, particularly in an increasingly globalised world, it is difficult and 
sometimes impossible to delineate ‘community interests’ from ‘national interests’ 
as neatly as the author does (see eg p 152). 

The author addresses hybrid forms of cooperation founded on the interaction 
between various types and levels of governance which are polycentred, 
infranational and horizontal as opposed to strictly hierarchical (see p 71). He 
also considers the role of the Commission which, lest one needs reminding, retains 
wide margins of discretion, particularly in relation to group exemptions under 
Article 81(3), not to mention the competence of deciding to which documents 
companies have access to prepare their defence arguments (see pp 165-166). With 
both issues, the implications for transparency and accountability are considerable, 
yet the author seems to be aware of these implications only in the latter case. 

Despite such gaps, this book provides a good introduction to EC antitrust law for 
lawyers and is also useful reading for political scientists, economists and economic 

Miriam Aziz* 


John H. Jackson, The Jurisprudence of GATT and the WTO: Insights on 
Treaty Law and Economic Relations, Cambridge: Cambridge University Press, 
2000, xiv + 497 pp, hb, £45.00. 


Jobn H. Jackson is one of the leading academic experts on the law and practice of 
the GATT/WTO. This book brings together in one place many of the author's 
essays and articles, representing a comprehensive sample of his vast output. 
However, as the author himself stresses, this is not a complete presentation of his 
work (p vii). Thus, its role is to act as a useful companion to his major treatises in 
the field, and not as a 'collected works' which would, in any case, run into 
volumes. The collection is divided into six parts which follow an evolution of the 
subject from its earliest origins in the GATT, through the main substantive issues 
in trade policy, dispute settlement, treaties and their relationship to national law, 
towards the Uruguay Round negotiations which gave rise to the WTO and the new 
issues that it raises, including trade and the protection of the environment. 

The papers in this collection all share the feature of being very focused on trade 
regulation. Thus there is little attempt to cover linkages with, for example, the 


* Robert Schuman Centre for Advanced Studies, European Univernty Institute, Florence, Italy. 
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regulation of international financial transactions or foreign direct investment. 
Equally there is little mention of the role of private non-state actors in the inter- 
national economic arena, whether civil society groups or multinational enterprises. 
The focus of the collection is thus very much on states and international organisa- 
tions and on the divide between public international law and national public law. 

The underlying philosophy of the collection can be gathered from the opening 
and closing chapters. Here we see that Jackson regards international economic law 
as a form of ‘constitutional law’ (p 6) whose aim is to guide and shape markets so 
that they may function as effectively as possible. In this context, legal rules have a 
very important role to play as a stabilising factor in the world economic system, as 
do institutions of dispute settlement (pp 7—8). Indeed, the author distinguishes 
between diplomatic approaches to international economic regulation, based on 
negotiation, and rule-based approaches. He feels that the former suffer from being 
susceptible to the influence of state power, while the latter can constrain power by 
reference to rules that reflect the basic values of the international economic order 
(p 9). Thus a weak state can hold a strong state to account where the latter breaches 
international trade rules. From this an international ‘rule of law’ emerges to control 
the operation of states in the context of international trade regulation. 

Central to the furtherance of this ‘rule of law’ is the settlement of international 
economic disputes. In this regard, the book contains many valuable papers which 
help explain the rather technical problems encountered, first, by the original GATT 
system, with its emphasis on consensus-based decision making which allowed 
individual member states to block adverse rulings of the GATT panel (see p 123), 
and, more recently, by the WTO dispute settlement system. Here we see a contrast 
in approaches. By comparison with the original GATT, the current WTO system is 
characterised by greater emphasis on rule-based dispute resolution, the availability 
of an appeal procedure (absent from the original GATT system) and ‘reverse 
consensus’ which allows a WTO panel report to be adopted unless a majority of 
member states oppose this. The author stresses that, while these changes are in no 
way without their problems, they solve some of the most difficult limitations of the 
old GATT system. The major question for the future is how the WTO dispute 
settlement system will impact on state sovereignty. Indeed, it will be necessary to 
devise a new international administrative law to deal with the question of how far 
states must follow WTO rules and how far they may be allowed a degree of 
discretion in the development of their national trade policies. In this connection, 
chapter 11 contains a very instructive assessment of the standard of review that a 
WTO panel should follow. It uses US legal precedent to consider how far this issue 
can be decided by employing analogies from national law and how far it is, in fact, 
a unique problem for which new rules and standards must be developed at the 
international level. A significant problem in this regard is that delegates from the 
WTO member states might well rely on their own national interpretations of what 
constitutes a proper standard of review for national discretionary action, thereby 
making agreement hard to find. 

From this a second major theme relevant to the development of a true inter- 
national economic rule of law emerges: what is the relationship between national 
and international law in the development of international economic regulation? 
Here Jackson offers a number of chapters that concentrate on the position of 
GATT/WTO rules and decisions under US law. He provides the somewhat 
disquieting insight that the original GATT may not have been lawfully concluded 
by the US Government in the late 1940s, in that it had failed to submit the 
agreement to the Senate for approval, but that, through subsequent state practice it 
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had been accepted as legitimate law (chapter 14). There are no such problems with 
the WTO agreements, however. On the other hand, he notes that the WTO is rather 
more constrained than other intergovernmental organisations in its decision- 
making powers (pp 382-3), due in part to US concerns over loss of sovereignty 
(chapter 19). In addition, US sovereignty is safeguarded by the fact that the WTO 
agreements are not directly effective in US domestic law and that WTO panel 
decisions are subject to a possible review commission (p 393). This suggests that 
the US retains a desire to control WTO decisions that are contrary to US interests. 
Whether this undermines the credibility of the rule-based approach to international 
economic relations advocated by the author is not discussed. If member states of 
the WTO will retain national powers to disregard Panel decisions then their force 
must surely come into question. It suggests that the WTO is not so much an order 
based on strong rules of law, but retains the same power biases as the diplomatic 
systems of international economic regulation less favoured by the author. 

A third problem for the evolution of an international economic rule of law comes 
from the social dimension of economic regulation and how this ought to be 
reconciled with trade liberalisation and deregulation. This theme is discussed by 
Jackson in his chapter on trade and the environment (chapter 21). He does not feel 
that the conflict between free trade and environmental protection is necessarily 
oppositional. They may well be seen as complementary policies (pp 414—5). 
Indeed the author believes that trade rules need to be modified so as to 
accommodate environmental concerns (pp 432-3). 

In all, this collection offers an excellent source of knowledge concerning some 
of the more technical problems raised by international economic regulation. There 
is much to learn from the papers it contains. On the other hand, the underlying 
theory behind the collection can be subjected to significant and lively criticism. In 
particular, the collection offers a rather traditional theoretical approach based on a 
power-free idea of the rule of law, and upon a fairly uncritical acceptance of liberal 
free trade theory (on which see chapter 1). As regards the first issue, given the 
contemporary scepticism that surrounds such a view of law and legal rules, and 
given the fact that the WTO system and 'constitution' is itself the product of 
power-based negotiations, this aspect of the author's writing is hard to accept. State 
power will continue to determine how “WTO law’ develops and will be present as 
a factor in many disputes brought before the WTO panel. As to the economic 
assumptions behind this work, though there is relatively little discussion of the very 
important debates that are currently going on regarding the proper balance between 
liberalisation and regulation, the chapter on trade and environment is sensitive to 
the adverse effect of non-economic externalities such as environmental damage 
and does advocate the cautious use of trade sanctions. However, something more is 
needed to understand this very central issue and the collection does not offer that. 
Nonetheless, the collection represents an essential addition to the literature on 
international economic law, representing, as it does, the views of one of the most 
learned and experienced scholars in the field. 


Peter Muchlinski* 


* Professor of Law and International Business, Kent Law School, University of Kent at Canterbury. 
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Provocation and Pluralism 
Timothy Macklem and John Gardner* 


What is the best way to reflect human diversity in the structure of the provocation 
defence, and similar excusatory defences in the criminal law? The House of Lords 
recently concluded that the right way is to allow the jury to personalise and 
thereby qualify the apparently uniform ‘reasonable person’ standard mentioned in 
section 3 of the Homicide Act 1957. In this paper we argue that this is not the 
right way at all. We argue that the reasonable person standard, unqualified, 
already accommodates the only variations between people that the law should 
want to accommodate in an excusatory defence. To defend this view we revive the 
common law’s tripartite analysis of the ‘objective’ (or impersonal) issues in the 
Provocation defence: first, was there an action capable of constituting a 
provocation? second, how provocative was it? and third, how much self-control 
should have been exhibited in the face of it? We show that these questions each 
have a built-in. sensitivity to certain variations between different defendants’ 
situations, but that this does not detract from their objectivity (or impersonality). 
We argue that no more sensitivity is needed in the name of human diversity, and 
what is more that no more sensitivity is desirable. 


Until the recent House of Lords decision in R v Smith, English criminal law 
harboured two competing views of the moral structure of its provocation defence. 
On one view, favoured in a line of Court of Appeal decisions beginning in the early 
1990s, the provocation defence is conceived as a close relative, morally speaking, 
of the diminished responsibility defence that appears next to it in the Homicide Act 
1957. To be provoked to a murderous rage is to suffer a temporary diminution of 
one's responsibility, a moment of madness. On the rival view endorsed by the 
Privy Council in 1996, the provocation defence is rather to be contrasted with the 
diminished responsibility defence. The diminished responsibility defence created 
.by section 2 of the Act exists to make allowances for conditions of pathological 
unreasonableness. By contrast, the provocation defence referred to in section 3 of 
the Act is a defence available only in respect of reasonable losses of temper. It is 
reserved for cases in which (in the words of the section) ‘the provocation was 
enough to make a reasonable man do as [the defendant] did.’ 


* King's College London and the University of Oxford respectively. Thanks to the MLR's two anonymous 
referees for their many insightful comments. 


1 [2001] 1 AC 146. 

2 Rv Ahluwalia [1992] 4 All ER 889, R v Dryden [1995] 4 All ER 987, R v Humphreys [1995] 4 All 
ER 1008, R v Campbell [1997] 1 Cr App Rep 199. 

3 Luc Thiet Thuan v R [1997] AC 131. 
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Rather than decide cleanly between these two views, the House of Lords in 
Smith helped itself to one of its favourite pseudo-solutions: When in doubt, pass 
the buck to the jury. The moral structure of the provocation defence, said the three 
Law Lords in the majority, was itself a matter for the jury to determine under the 
1957 Act. Deciding which allowances to make to which angry defendants is not the 
business of the trial judge, and nor, accordingly, is it the business of the House of 
Lords. This self-denying ordinance on the part of the majority was not really as 
' self-denying as it looked, however, for their Lordships gave as their main reason 
for passing the buck to the jury the need for the defence to be interpreted with 
sufficient sensitivity to differences between individual defendants. They rejected 
the view of the Privy Council as being too restrictive on this front, and (in effect) 
preferred the line of Court of Appeal authorities. The standard of ‘reasonableness’ 
in the provocation defence is not to be taken literally, said the House of Lords, for 
taking it literally would mean holding everyone to a uniform standard, rather than 
allowing the standard to be tailored, as the jury would naturally tailor it, to suit the 
special (sympathetic) features of each defendant and his or her predicament.5 

We have criticised the decision in Smith in some detail, and on various grounds, 
elsewhere.5 Our aim here is not to reiterate the same criticisms. Rather, our concern 
is with a philosophical problem that formed the backdrop to the decision in Smith. 
For although Smith was nominally a case about the adaptability of the provocation 
defence in the face of certain mental illnesses and personality disorders, there 
lurked behind it a broader set of worries about the suitability of the provocation 
defence, as traditionally understood, to today's cosmopolitan social conditions. It is 
one thing to insist on the uniform standard of the reasonable person when it can 
safely be assumed that people in the same physical space share the same social and 
cultural space. But an increasingly mobile populace creates increasingly 
fragmented social and cultural space, with a corresponding fragmentation of the 
standards that are expected of people and regarded as proper. How can the criminal 
law continue to uphold a uniform standard of character in this more cosmopolitan 
environment? Specifically, is there any longer a defensible role for a standardised 
‘reasonable person’, the quality of whose temper is a suitable measure for all of us? 
Once this cosmopolitan worry takes hold in respect of cultural difference, it readily 
extends itself to the many other dimensions in which people differ as well. 
Supposed differences of temperament as between men and women, as between the 
gay and the straight, as between the educated and the uneducated, etc, also become 
sources of disquiet. It is not long before one is worrying about the potential 
unfairness of ignoring any personal idiosyncrasy that may have been a factor in 
explaining the defendant's reactions.” Against this backdrop, one can sympathise 
with the anxiety of the House of Lords that the Privy Council's uncompromising 
reaffirmation of the ‘reasonable person’ standard was not only lacking in 
compassion towards those suffering from some mental illnesses and personality 
disorders — the narrow legal issue at stake — but was also insufficiently astute, more 
broadly, to the moral consequences of human diversity. 


4 For similar acts of buck-passing by the House in the recent history of criminal law, see R v Reid 
[1992] 1 WLR 793 and R v Woollin [1999] AC 82. 

5 cf the US Model Penal Code $210.3 and accompenying comment 5(a) by the drafters: ‘In the end, the 

question 1s whether the actor’s self-control can be understood in terms that arouse sympathy in the 

ordinary citizen.’ 

In our article ‘Compassion without Respect? Nine Fallacies in R v Smuth' [2001] Crm LR 623. 

To see how easily one may slide from worrying about cultural differences between people to worrying 

about all differences between them, see the classic discussion m Andrew Ashworth, “The Doctrine of 

Provocation’ (1976) 35 Cambridge LJ 292 at 300. 
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One can sympathise with this anxiety, but should one share it? We think not. We 
believe that the moral consequences of human diversity are accommodated quite 
adequately within the moral structure of the provocation defence as conceived by 
the Privy Council, and in particular that the reasonableness standard should remain 
unqualified as the proper standard for judging the defendant’s loss of self-control. 
In defending this view, we proceed by disaggregating the various legal questions 
that dictate the availability of the provocation defence, questions which were 
distinct at common law and which were left distinct in the 1957 Act, but which the 
House of Lords in Smith preferred to run together. We find that there are no fewer 
than three distinct elements of standardisation built into the defence of 
provocation, each of which has its own pluralistic space already built into it. 
And we find that this pluralistic space is enough. 


The need for a provocation 


Neglected in Smith and in many other cases is the following very obvious point: 
that to have a defence of provocation one needs to have been provoked. It may be 
thought that to cross this initial threshold it is enough simply to point to things that 
were done or said that were the cause of one’s anger. Section 3 of the Homicide 
Act 1957, however, does not merely (or even) require that the defendant have been 
caused to lose her self-control by the things done or said; preserving the common 
law on this point, it requires that she have been provoked to lose her self-control by 
the things done or said. Since 1957, the courts have increasingly suppressed the 
difference.’ But should they have done so? What exactly is the difference that they 
have suppressed? 

To grasp the difference, we need to begin by understanding what it is to provoke 
somebody. This is because the passive category ‘being provoked’ is parasitic on 
the active category ‘provoking’. Of course this does not mean that one can only 
ever be provoked by someone’s provoking one. There are cases of error of 
judgment i in which one is provoked by what one mistakenly regards or treats as 
someone’s provoking one. But even in those cases it is clear that to be provoked to 
lose one’s self-control is not merely to be caused to lose one’s self-control by 
things that someone did or said. In order to explain how it came to pass that one 
mistakenly regarded or treated something as provoking one must invoke the 
concept of a provocation. One must make the things said or done that caused one to 
lose one’s self-control intelligible as examples of possible provocations. To put the 
point tersely: One can’t make something a provocation by thinking it so except by 
understanding what could possibly make that same something a provocation apart 
from one’s thinking it so. Accordingly, one always needs to know what it is to 
provoke somebody (active) in order to know what it is to be provoked (passive), 
even in cases in which one was (so to speak, mistakenly) provoked without 
anybody having provoked one. Not all possible causes of anger are provocations to 
anger, in short, for not all involve a provoker or someone mistakenly but 
intelligibly taken to be a provoker. 

These remarks tell against a view according to which what counts as provocative 
lies simply in the apprehension of the provoked person. But they also tell, by the 


8 See R v Dougt:y (1986) 83 Cr App Rep 319: ‘It 1s accepted by [the Crown] that there was evidence 
which linked linked causally the crying of the baby with the response of the appellant. Accordingly . . the 
section is mandatory.’ In the remarks that follow we mean to cast doubt on both the legal and the 
moral soundness of thus well-known and so far still authoritative decision. 


© The Modern Law Review Lumied 2001 817 


The Modern Law Review [Vol. 64 


same token, against a view according to which it lies in the apprehension of the 
provoker, for he too cannot make something a provocation merely by thinking it 
so. So where should we look for the all-important threshold element of 
provocation? The answer is that we cannot but look to the social forms invoked 
in the transaction between the provoker and the provoked. This is true across all the 
possible ways of provoking people, which include goading them, nagging them, 
and hassling them, as well as insulting them. For simplicity’s sake we will illustrate 
the point solely in relation to insult, but the conclusions we will draw apply equally 
to the other modes of provocation just mentioned. So how is the possibility of 
insult structured by social forms? Although it is always possible to develop new 
ways of insulting people, all of them necessarily trade on ways of insulting people 
that are already socially established. One implication of this is that in each 
different social milieu there is a different menu of possible insults, and more 
broadly of possible provocations. We say ‘possible’ insults here partly to leave 
open the question of whether everything that is socially regarded as insulting really 
is insulting. Some things widely regarded as insults (for example, ‘liberal’ or 
‘academic’ or ‘gay’) might well be compliments, and this will bear on how 
provocative the law should hold them to be, a question to which we will come in 
the next section. In this section the question is different. It is the prior threshold 
question of whether it is intelligible for the defendant to have claimed that what 
caused him to be so angry was something that provoked him, whether he was right 
to have been provoked by it or not. 

What are the implications for the law of this way of thinking about the threshold 
question? The first point to note is that the courts have clearly been right to warn 
juries in provocation cases that different words and deeds have different 
significance for different defendants. It is true that jurors should not ask 
themselves, for example, what the alleged insult would have meant to them or to 
the man on the Clapham omnibus. But this is not because the defendant might have 
personal idiosyncrasies that set him apart from others. It is because he might 
inhabit a different social milieu from the jury or from the man on the Clapham 
omnibus, and so might participate in a different menu of possible slights and put- 
downs. In deciding whether the defendant was provoked, the jurors need to adjust 
their horizons to accommodate different social milieux, with their different 
indigenous forms of insult. The fact that the defendant is a Muslim, say, can be 
pertinent to the question of whether there was a provocation only if there is a 
Muslim social milieu in which there is a distinctive menu of possible insults, some 
of which are unknown or not available as insults to non-Muslims.’ Unless there is a 
similar social milieu of schizophrenics, say, the same argument does not apply to 
make the fact that a defendant was a schizophrenic relevant to the threshold 
question of whether she was provoked. 

This shows that there was method in the madness of the common law’s 
traditional assertion that only certain legally recognised insults were capable of 
constituting provocation in law.!° The common law was warranted in this claim if 
and to the extent that these were the only (sufficiently grave) forms of insult that 
were possible in the locally available social milieux of the day. This concession to 


9 For excellent illustrations of this principle in action see R v Uddin, The Times, 14 September 1929 
and the onginal trial judgment (regretiably overturned on appeal) in R v Parnerkar [1974] SCR 449. 

10 See Holt CJ's important exposition of the categories in R v Mawgridge (1707) Kel 119. Notice that all 
the provocations known to the common law were insults. One could not be provoked by non-insulting 
annoyances inflicted on one by others, however sezious. For excellent explanation of why, see Jeremy 
Horder, Provocation and Responnbility (Oxford: Clarendon Press, 1992) 23ff. 
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the common law’s approach sheds new light, in turn, on the reforms to the common 
law that were made by section 3 of the Homicide Act 1957. The reforms evidently 
reflected the fact that the locally available forms of insult, and hence of 
provocation, were multiplying, and in some cases being displaced, with the 
fragmentation, and in some cases eradication, of social milieux. Since judges must 
look to precedent where juries need not do so, section 3’s solution of leaving it to 
the jury to devise for themselves the menu of possible provocations was one way to 
remove certain conservative restrictions from that menu. But it did not imply that 
the menu had been abolished and replaced with a free-for-all in which anything at 
all could in principle amount to a provocation if the defendant lost his temper in the 
face of it. The jury still needed to ask itself, and still needs to ask itself today, much 
the same question that judges used to ask at common law: Were these deeds or 
words that caused the defendant to lose her self control capable of amounting to 
provocation, such that she was not just caused but provoked to lose her self- 
control? 

It might be protested, at this point, that the requirement that the defendant have 
been provoked and not merely caused to lose self-control is but a legal technicality 
without moral substance. By common consent, provocation is a (partial) excuse for 
murderous actions. Surely what matters from the excusatory point of view is the 
defendant's turbulent state of mind, her loss of reason or will, not how it was 
triggered?!! Things might be different if provocation were a (partial) justification, 
and the question were whether there was someone, a provoker, who was part 
author of his own misfortune, or who deserved to die, etc. Then it would clearly be 
important to distinguish the provoking of anger from the mere causing of anger. 
But when we think about excusing someone, what we care about is his state of 
mind and how it inhibited his acting justifiably, and from that point of view, surely, 
it doesn't matter whether the anger was triggered by a person or an animal or an 
electrical storm, so long as the effect on the defendant was the same in every case? 

However, this protest mischaracterises the distinction between excuses and 
justifications. True, excused actions are unjustified ones. Nevertheless, in making 
an excuse one relies on the fact that one’s unjustified action was taken on the 
strength of a justified belief or attitude or emotion, etc. An excuse for an angry 
action, qua angry, depends on the justification of the anger itself. Even in the realm 
of excuse, therefore, the analysis is moral and not merely causal, for the question of 
the justification of the anger (and hence the excuse of the angry action) is a moral 
question. Those who take the opposite view fall into the trap of confusing 
excuses with denials of responsibility. People who are not responsible for their 
actions admittedly face no justificatory questions. But by the same token they face 
no excusatory questions either. They are beyond justification and excuse. Their 


11 ee T A a ie 153, adopting a view of 


excuses made prominent by J.L. Austin in ‘A Plea for Excuses’, in his Philosophical Papers (Oxford: 
Clarendon Press, 1961) 124 Compare the Law Commission's argument for extending the duress 
defence to take m cases of duress of circumstances’: ‘the effect of the situation on the 


12 For a more detailed explanation see John Gardner, “The Gist of Excuses’ (1998) 1 Buffalo Crim LR 
575. Strictly speaking this explanation only covers excuses based on standards of character. Others are 
based on standards of skill, and are not relevant to the present context. Similar views of the logic of 
excuse emerge from Jeremy Horder, Provocation and Responsibility, above note 10, at 127ff, and 
from Dan M. Kahan and Martha C. Nussbaum, "Two Conceptions of Emotion in Criminal Law’ 
(1996) 96 Columbia LR 269 (although the latter prefer to avoid the word ‘excuse’, precisely because 
of the risk that it will be understood in the way that we are warning against here: ibid 318-319). 
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actions do not call for justification, but neither do the emotions or attitudes or 
beliefs etc on the strength of which they acted, and the justification of which would 
amount to an excuse for their actions. 

Now anger is a fundamentally interpersonal emotion. At the heart of its cognitive 
component (for all emotions have a cognitive component) lies the idea that one has 
been wronged by another person.!3 This includes the vicarious case in which someone 
else has been wronged, and one feels angry on his or her behalf by putting oneself in 
his or her shoes. Hither way, it is of the essence of anger that there is a (supposed) 
wrongdoer against whom the anger is directed. True, there are forms of incompletely 
directed anger, such as anger ‘against the world’, or an anger-like belligerent 
frustration at the way one’s life is heading. But to make sense of these reactions, at 
least as kinds of anger, one cannot but regard them as anthropomorphic ‘as if 
reactions. It is as if one has been wronged by the world. The fates, as we may put it, 
are against one. Such metaphorical personifications are necessary to make any sense 
of the anger as anger, for they conjure up the idea of a wrongdoer, an idea that lies at 
the heart of the emotion of anger. And just as this ‘as if’ feature needs to be brought 
out to make sense of incompletely directed anger, so it needs to be justified to justify 
that anger, and hence to excuse actions performed on the strength of that anger. 

Defending the metaphorical deployment of a moral principle is, however, a tall 
order. It is not surprising, then, if we come to regard the persistent crying of babies, 
or the sudden good luck of one’s neighbour set against one’s own bad luck, as at 
best morally marginal cases of provocation, well outside the paradigm. If (in the 
thrall of a confused view of the logic of excuses) the courts have nevertheless been 
persuaded since 1957 to treat such cases as being on all fours with the paradigm of 
a provocative insult, then it is time the courts took a less jaundiced look at what 
animated the old common law on this front.|^ Of course it would be a moral 
mistake, as well as a violation of the letter and the spirit of the 1957 Act, to return 
to the era of a finite list of affronts which are capable in law of counting as 
provocations. But it would be both a moral insight and in accordance with the letter 
and the spirit of the Act to insist that, as a condition of a successful provocation 
plea, there must at least have been something intelligible as a provocation. 


Evaluating the provocation 


The preceding remarks dealt with the threshold question: Was the defendant 
provoked? To answer this question in the affirmative the defendant need only show 
that what caused her to get angry to the point of losing her self-control (and hence 
to do as she did) was intelligible as an instance of a provocation in her cultural 
milieu. This leaves open, however, the question of whether she really should have 
been provoked by it as she was. This second question has come to be known in law 
as the gravity question. But in fact it conceals two subsidiary issues, only the 
second of which is aptly described in terms of gravity. 


13 A good discussion of this dimension of anger is Patricia Greenspan’s in her book Emotions and 
Reasons (New York: Routledge, 1988) 48-55. 

14 To be fair the law since 1957 has not gone as far as to regard as potentially provocative the sudden 

good Inck of one's neighbour set against one's own bad Inck. The question, however, is why it should 

, not go this far now that it has recognised the persistent crying of a baby as potentially provocative in 


Butterworths, 9th ed, 1999) 355, ‘this distinction begins to look a little thin’ once we have provocative 
babies. 
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The first subsidiary issue is the issue of whether the things that are intelligible 
as insults in a particular cultural milieu really are insulting. (Again we focus on 
the case of insult for simplicity’s sake, but analogous questions arise concerning 
other modes of provocation, such as goading). Calling someone ‘queer’ is 
intelligible as an insult in many cultures. That it is used as an insult in many 
cultures proves this. But the question remains as to whether it really is insulting to 
be called ‘queer’ when there is absolutely nothing wrong with being queer and 
(apart from the prejudice one must endure at the hands of those who wrongly think 
it wrong) it does not blemish one’s life. This is not a question of whether being 
called ‘queer’ is a particularly grave insult but a question of whether it really is an 
insult at all. In other words it is not a question of whether the defendant should 
have been angered as much as she was by it, but the question of whether she 
should have been angered by it at all. 

The other subsidiary issue is the issue of how serious (or grave) an insult a 
certain insult is. We reach this subsidiary question of degree only when we have 
agreed that what we are dealing with really is an insult. Even if, in some contexts, 
it really is an insult to call someone ‘queer’, quite possibly it is not as much of an 
insult as, in those contexts, it is widely taken to be. We deal with these two 
subsidiary issues under the same heading because, as far as making space for 
differences among defendants is concerned — as far as the problem of social 
pluralism is concerned — they raise variants of exactly the same puzzle. The first 
issue raises in a dramatic form the puzzle raised in a more muted (and sometimes 
almost imperceptible) form in the second. 

The puzzle is structurally identical to a puzzle that is also found in the law of 
defamation: Under what circumstances would ‘a right-thinking person’ reduce 
his opinion of another thanks to the association of that other with a quality that is 
not truly obnoxious but is widely thought to be so? In the law of defamation there 
has been much doublespeak on this subject. In that context the courts are under 
some pressure to concede popular prejudices to the plaintiff who claims to have 
been defamed by their invocation, and the pressure is that those very prejudices 
may subsequently have been the immediate occasion of her special damage.!5 We 
have doubts about the wisdom of succumbing to this pressure, but concede that it 
may possibly be justified by the special focus on damage in the law of tort. No 
similar pressure exists in the law of provocation. So the puzzle should be 
approached, we think, with a more open mind. Granted that the justification of 
anger is a moral matter, one's first instinct is to say that the provocation should be 
judged for the provocation it really was, for its true moral import, quite 
irrespective of the provocation it was commonly thought to be. It is one thing to 
factor cultural milieu into the question of what is intelligible as an insult, but 
quite another — and one is tempted to say, a mistake — to factor cultural milieu 
into its evaluation. 

Possibly the mistake is sometimes just that simple — the mere question 'are you 
gay?' normally justifies no anger at all, and would not excuse a venomous verbal 
response, let alone an enraged killing. But typically the situation is more complex. 
It is widely regarded in some sub-cultures as the gravest of insults, for example, to 
call somebody ‘a grass’ (meaning a police informer, or even, in some particularly 


15 Yousoupoff v Metro-Goldwyn-Mayer Pictures Ltd (1934) 50 TLR 581. per Sleseez LJ: ‘It is to ahut 
ea For interesting discussion of the way in which 
growing cosmopolitanism should impact the use of the ‘right-thinking person’ test in 

Gefamition aee Join f. Fleming, The Law of Torts (Sydney: Law Book Co, 8th ed, 1992) 526—527. 
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degenerate milieux, someone who merely calls the police). Clearly the law cannot 
regard calling the police, in itself, as obnoxious. So can it regard the taunt ‘grass’ 
as justifying any anger? Strictly speaking, shouldn’t one be proud to be a grass and 
react with pleasure? Or at least shouldn’t that be the law’s position on how one 
should react? 

The solution is not so simple. To call someone a grass is, in the cultural milieu in 
question, a specific way of calling him or her a traitor. It is (let us concede) 
genuinely obnoxious to be a traitor, and the law need have no problem in 
conceding this. The problem in the interpretation of the insult arises from the fact 
that there is nothing truly treacherous about calling the police, or at least such must 
be the view of the law. The accusation of betrayal is false, therefore, yet it remains 
an accusation of betrayal, and (true or false) an accusation of betrayal really is an 
insult. It is this insult, the accusation of betrayal (and not the non-insult of being 
reminded that one has called the police), the gravity of which the law needs to 
assess for the purpose of assessing the justifiability of the defendant’s anger. How, 
after all, could one assess the gravity of a non-insult? 

The same is true in a multitude of other cases. There is nothing wrong with 
homosexuality. Yet calling someone a ‘pansy’ as a code-word for ‘homosexual’ 
wrongly associates homosexuals, and the person being addressed, with an 

unprepossessing kind of fey weakness. Therein lies its potential to be a real 
insult. When the law comes to assess the gravity qua insult of calling someone a 
pansy, it is this — the allegation of fey weakness — that is the insult the gravity of 
which the law must assess. This is plainly true when the insult is addressed to a 
homosexual (who may rightly bristle not only at the innuendo that he is fey and 
weak, but also at the further stereotyping innuendo that gay men generally are fey 
and weak — in other words, that he is fey and weak because he is gay). But notice 
that it is also true when it is addressed to a heterosexual (who may still rightly 
bristle at the innuendo that he is fey and weak even though he does not suffer the 
further insult of being stereotyped). The only difference is that in the first case the 
insult is necessarily graver, thanks to the extra innuendo, than it is in the second. 

So to return to the question: Can one be insulted by an allegation of some quality 
that is widely but wrongly taken to be obnoxious? The answer is yes and no. No, if 
that is the end of the story. But yes if the allegation is of something wrongly taken 
to be an instance of what is rightly regarded as a wider kind of obnoxiousness. 
Then the real insult, and the one which must be tested for gravity, is not the 
superficial, pseudo-insult, which is not in fact genuinely insulting, but the 
underlying insult, which is. It is possible for one to make a mistake here in either 
direction. One may become so absorbed in the certainty that there is nothing wrong 
with being homosexual that one fails to see the hidden insults imported into the 
language used by homophobes. On the other hand, one may become so committed 
to putting people into their social context that one correctly sees the presence of an 
insult but wrongly identifies the insult as that which it is locally, but wrongly, 
thought to be. 

These remarks expose the limited way in which a defendant’s personal 
idiosyncrasies can bear on the gravity of the provocation. It is not that he has his 
own judgment of what is insulting, and to what extent it is insulting, a judgment 


16 Likewise, publicising someone's homosexuality (le ‘outing’) is sometimes a way of accusing him or 
her of hypocrisy or cowardice, and that accusation can certainly be an insult. Notice that this insult 
has often been wielded by gay activists who presumably agree that there 1s nothing wrong with being 


Bay. 
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that needs somehow to be respected or accommodated by the law. His judgment in 
these matters is no more authoritative than that of his or any other community: he 
and all his peers might wrongly think that homosexuality is obnoxious and so 
might become quite unjustifiably enraged, or at any rate much too enraged, at 
being (say) on the receiving end of a homosexual advance. In that case his 
provocation plea ought to be in serious trouble. Notice further that the question of 
whether he is or is not a homosexual does not affect how seriously his view of the 
insult is to be taken: merely as a view, this too is irrelevant. What his being or not 
being a homosexual does affect, or may affect, is how grave a certain insult really 
is, never mind how he feels about it. We saw this in the case of the ‘pansy’ taunt: it 
was double the insult to the homosexual, who was insulted both by being labeled 
fey and weak, and by having his sexuality stereotyped. So the gravity of this insult 
is greater for the homosexual addressee, whatever he himself may think. 

Notice here that the sensitivity to personal idiosyncrasies that we are introducing 
turns conventional assumptions on their heads. It is, in our example, more grave for 
a homosexual to be called a pansy than for the same taunt, all else being equal, to 
be hurled at a straight man. Perhaps, of course, all else will not be equal: perhaps in 
some gay sub-cultures the word ‘pansy’ will have taken on an amusing nuance so 
that its ironic meaning predominates. Or perhaps there is a longer story to be told 
about the implications that this particular taunt carries within a certain relationship, 
in which it has been used before as a code-word. Or perhaps 'pansy' is a word that 
can be used to convey more than one insult, and we need to know who exactly the 
addressee of the insult is to work out which insult it was. None of these 
circumstances (which may be thought of as special idiosyncrasies of the defendant, 
if you like) is necessarily ruled out as a factor in the assessment of what counts as a 
genuine insult and to what extent. But notice how such factors might be relevant to 
that assessment. They are relevant because they reveal whether the words or deeds 
in question really were insulting in some hidden way, or more or less insulting than 
at first they might seem to someone not au fait with the full circumstances. The 
mere fact that the parties or their peers or indeed all the inhabitants of their social 
milieu think the words or deeds insulting, or more gravely insulting that others 
might suppose, does not even begin to make them so. 

In this explanation we admittedly gloss over a range of special difficulties which 
might be thought of as difficulties of cross-purposes as between the provoker and 
the person provoked. Sometimes the provoker means something different by what 
he says from what he is understood by the person provoked to be saying. 
Sometimes, on the other hand, he has a further intention (such as the intention to 
provoke) to which the person provoked is oblivious. Our remarks do not point to 
any particular account of what should be done in such special cases. They do point 
to some possible significance in the speaker's intention, for often one expresses a 
different or additional insult if one intends something by what one says than if one 
does not. What we do not resolve are the further questions about what to do about 
mistakes on the defendant's side regarding such matters. Since we are in 
excusatory territory here the answer may be to extend the excusatory logic, and to 
allow the defendant the benefit of her reasonably mistaken beliefs about meaning. 

But this takes us beyond the core issue, which is the issue of how to assess the 
gravity of a provocation where no cross-purposes are involved. Here our guidance 
is clear: An insult is only as insulting as it really is, when addressed to this 
defendant in these circumstances. No amount of thinking it more insulting, on the 
part of the defendant or his peers or society at large, can make it more insulting. 
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Having settled the issue of the gravity of the provocation, and identified the 
variables that can affect the gravity of the provocation to different people, one 
might expect there to be no further variables when we come to the question of 
whether the reasonable person would have lost self-control to the point of killing. 
To the question ‘would a reasonable person have lost self-control to that point in 
the face of this insult?’, one might expect the answer to turn entirely on the gravity 
of the insult. Naturally, there may be some built-in latitude in the standard of the 
reasonable person. It is true that reasonable people vary somewhat in their 
reactions.!7 But for the purposes of the provocation defence we are presumably 
interested only in the lowest possible level of self-control that any reasonable 
person would have. Once we locate that constant, and we know the gravity of the 
insult, don’t we also automatically know whether the reasonable person would 
have lost self-control to the point of killing? 

Not quite. It is conceded in the Smith case, as in all the other cases, that the 
standard of self-control should not be lowered merely to meet the bad temper of the 
bad-tempered person.'8 This is trivially necessary to maintain the idea that there is 
such a thing as a standard of temper, without which the statutory reference to the 
reasonable person, as a standard of temper, would be unintelligible. We say that 
this much is trivially necessary because much else is also necessary in order to 
settle the question of which standard that standard is going to be, the gravity of the 
insult having been established. We need to know more positively whether there are 
any relevant variables beyond the excluded variable of mere bad temper, or 
whether the reasonable person is, as seemed at first sight, a constant in respect of 
temper. What of other special characteristics and predicaments that people might 
seek to rely upon that are not mere bad temper but are nevertheless offered as 
explanations of variations in temper? This is the category of characteristics and 
predicaments that the law has been struggling with since Camplin.? What about 
age? What about a history of abuse? What about a mental illness? What about 
being a harassed parent? 

It seems to us that a subtle misunderstanding often creeps into responses to this 
question. The question at this stage is not one of mere explanation. The question 
here is one of justification — that is, justification of one’s becoming so angry as to 
lose self-control and kill, thereby excusing one’s killing. It is not a matter of why 
one lost one’s temper, but a matter of why one should have lost it. That ‘should’ is 
built into the very idea of having a standard, and hence built into the very idea of 
the reasonable person as a standard. So the question is, are there different standards 
of temper that are properly applicable to different people in respect of the same 
insult (that is, where the insult is equally grave to each)? Whatever those standards 
are, it must be possible to fail to live up to them. That is part of the very idea of a 
standard. If the standard were to be so personalised as to accommodate every 
feature of a person, other than the mere fact that they were bad-tempered, then it 
would effectively accommodate the fact that they were bad-tempered as well, for it 


17 Some people think of ‘reasonableness’ as a standard that is distinctive for the extra latitude it gives. 
Various reactions or judgments would be reasonable where only one would be right, rational, 
justified, etc. We have attacked this contrast in John Gardner and Macklem, ‘Reasons, 
Reasoning, Reasonabloness’ in Jules Coleman and Scott Shapiro (eds), The Oxford Handbook of 
Jurisprudence and Philosophy of Law (Oxford: Oxford University Prees, 2001, forthcoming). 

18 R v Smith, n 1 above, 173 per Lord Hoffman, and 180 per Lord Clyde 

19 DPP v Camplin [1978] AC 705. 


824 © The Modern Law Review Limited 2001 


November 2001] Provocation and Pluralism 


would allow them to benefit from any explanation they might care to offer of why 
it was that they were bad-tempered. It would follow that they could not fail to meet 
the standard, except inexplicably,” and so strictly speaking would not be held to 
any standard at all. 

So are there different standards of temper that are properly applicable to 
different people in respect of the same insult? When the question is put that way it 
seems obvious that there are. A recruitment advertisement for the Metropolitan 
Police recently challenged readers on the question of whether their self-control in 
the face of grave provocation would be up to the standard reasonably expected of a 
police officer. The reason for asking the question was that the standard is higher 
than that applicable to people generally. Notice that this is not because police 
officers necessarily have more self-control; it is because as police officers they 
ought to have. A police officer challenged by a superior on the question of why she 
lost her temper on a particular occasion would and should get nowhere by pointing 
out that she was no more temperamental than an ordinary member of the public. 
The point is that as a police officer she has no business being even ordinarily 
temperamental. Her business is to exhibit special coolness under pressure. If she is 
not up to that then plainly she should not be a police officer. Her loss of temper, if 
ordinarily temperamental, falls below the applicable professional standard and so 
gives her no excuse in disciplinary proceedings. 

Should it nevertheless give her an excuse in criminal proceedings, if she lost her 
temper to the point at which she killed? No doubt there are arguments to be had 
about the extent to which special professional standards should be carried over into 
the general criminal law. But the very fact that these arguments are intelligible 
shows that variations in the standard of self-control are possible. These must be 
variations of a certain kind. To be precise, they must be variations in roles. The 
reason is that to meet a standard is a matter of being up to scratch at something, 
whether by being good at it or merely adequate, and the question always arises of 
what the something is that one should be up to scratch at. That something is what 
we mean by a role. The two roles in play in the present example are the role of 
police officer and that of ordinary member of the public.?! 

If in principle standards of self-control can be higher than the one applicable to 
people in their capacity as ordinary members of the public, they can surely also be 
lower. Of course in lowering the standard one faces the same kinds of moral and 
policy debates that one encounters in raising the standards. Those debates are 
debates about the desirability of institutionalising in the law standards that belong 


20 Are there any cases falling within this exception? We doubt it. People sometimes use the word 
‘tnexplicably’ to mean ‘unpredictably’, or ‘irrationally’. a a gue on 
literally ‘without explanation . Probably no failure to meet a standard is without explanation. 

21 Sometimes in legal treatments of provocation ‘ordinary’ is offered as a more perspicuous replacement 
for the statutory term ‘reasonable’: eg by Lord Goff in R v Morhall [1996] 1 AC 90. But as our 
discussion here shows, the relevant ideas of ordinariness and reasonableness are distinct. When the 
standard of self-control m provocation is said to be the standard of the merely ‘ordinary’ person, this 
must be interpreted to mean the ordinarily reasonable person. The reasonableness standard is not 
evaded but is implied: cf Nel MacCormick, *"Reasonableness and Objectivity’, (1999) 74 Notre Dame 
LR 1575 at 1580-1581. The standard of ‘ordmary’ reasonableness is always the standard of 
reasonableness applicable to a role which is non-specialist relative to some more specialist one that 
people may have in mind. Thus, relative to the specialist role of a police officer, the role of being an 
ordinary member of the public sets the ‘ordinary’ reasonableness standard. It may be more natural not to 
call being ‘an ordinary member of the public’ a ‘role’ at all. The word ‘role’ may more naturally be 
reserved for something relatively specialist. But notice that being an ordinary member of the public can 
itself become relatively specialist, and hence more naturally be described as a role, when contrasted with 
(say) simply being a human being. Our semi-technical use of the term ‘role’ ignores these nuances and 
treats every dimension of one's life in which one may come up to scratch, or fail to do so, as a role. 
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to roles that are out of the ordinary in calling for or permitting a more 
temperamental disposition. We all know, for example, that young people are 
typically more temperamental than adults. Perhaps one aspect of that is that they 
are less self-controlled. Yet one may and should ask whether and to what extent 
they should be like that. Arguably there is a role of being a teenager, in which 
being more temperamental than an adult is a good or fitting thing to be. Arguably 
that is how a teenager should be: impulsive, passionate, heedless. At the very least 
to be so seems morally acceptable in a teenager to an extent that it would not be in 
an adult. Again there is a question of whether it is a good idea to embody this 
different standard in the excuses available in the criminal law, as we presumably 
should embody it in the excusatory practices of good parenting. If a teenager is 
provoked to lose his self-control to the point at which he kills, when a reasonable 
adult would not have been so provoked, should he be held to the adult standard or 
the teenage standard? Notice that the answer is not a function of the self-control 
that he actually has, nor of the self-control that people of his age generally have, 
but rather of the self-control that he and they ought to have if they are to be fit to 
call themselves proper, self-respecting teenagers.” 

Is it possible to extend this point to the predicament, say, of battered women, 
whether their predicament is expressed as a syndrome or simply as a terrible 
history? The answer depends on whether there is such a thing as a set of special 
standards for being a good or adequate battered woman, such that this adds up to a 
role in the sense in which we have been using the term. Even if there are such 
special standards, is this a role that the criminal law should institutionalise? Both of 
these subsidiary questions are hard to answer. We tend to think that if there is a 
distinct role of being a battered woman, with its own distinctively lowered 
standards of self-control, it should not be institutionalised. This is not simply 
because the standards are lower, for lower standards should sometimes be upheld, 
when they are constitutive of worthwhile roles. It is because the role of a battered 
woman should not exist and its unwarranted existence in our society should not be 
given the stamp of legal approval. To draw a dramatic parallel, it is possible for 
people to be good slaves, not just in the sense of being good at performing the tasks 
of slaves, but also in the sense of being temperamentally and dispositionally well 
suited to slavery. In an attenuated sense such people can be 'self-respecting slaves', 
for they live up to the standards of the role that they are forced to play. 
Nevertheless the role is foul and its standards should not be institutionalised in law. 
If a slave is provoked to the point of killing someone, be it his master or some other 
person, in circumstances where a freeman would not be so provoked, the slave's 
response should be judged by the standard appropriate to freemen, not the lesser 
standard of a lesser being.” That is where real self-respect lies. 





22 cf the remark of Bridge LJ in the Court of Appeal in Camplin, n 19 above, 261: ‘youth, and the 
immaturity which naturally accompanies youth, are not deviations from the norm, they are norms 
through which we must all of us have passed before attaining adulthood and maturity.’ 

23 By the same logic the abhorrent standards which define being a good slavemaster have no place in a 
civilised 


ctiminal law should have little room for the argument that such bad temper is fitting in a slavemaster 
and marks him out as a good one. Responding to an earlier version of thus argument Nicola Lacey 
presents it as resting on the idea that the criminal law should not recognise tho internal character- 
standards of roles where those roles are in turn defined in terms of criminal conduct. But that is not 
the idea. The idea is that criminal law should not recognise the intemal! character-standards of morally 
disgraceful or degrading roles. Seo Lacey, ‘Partial Defences to Homicide’ in Andrew Ashworth and 
Barry Mitchell (eds), Rethinking English Homicide Law (Oxford: Oxford University Presa, 2000) 125. 
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Of course this — the lowering of standards to fit the role — is not the argument that 
many campaigners make or wish to make with respect to battered women. The 
argument that many wish to make is an argument that abandons standards 
altogether. For them there is no question of judging the reactions of battered 
women, of seeing whether they are up to scratch, of assessing them as reasonable. 
It is just a matter of making the space to ‘excuse’ them, by accommodating the 
reactions that they have been reduced to by their batterers. This is, of course, quite 
literally to diminish their responsibility by abandoning any claim that they are 
people who can be judged by standards, in this case by standards of self-control. 
This makes the whole exercise of accommodation self-defeating, however, since 
the whole point of pleading provocation rather than diminished responsibility is to 
garner the respect and self-respect that flows from being judged by the proper 
standards. The plea of provocation then becomes merely euphemistic: It is really a 
defence of diminished responsibility by another name, with a more positive public 
relations spin. Nor should one imagine that the spin is all positive. Those who use 
violence in domestic settings are often systematic torturers. Part of the evil of what 
they do lies in its tendency gradually to brutalise and dehumanise its victims. It is 
one thing for the law to admire the resilience of those who survive this torture and 
manage to maintain their reasonableness. It is quite another for the law to pretend 
that the torture is never successful, that it never does brutalise and dehumanise its 
victims to the point at which they no longer react reasonably so that their 
responsibility is diminished. To pretend that such torture is never successful by 
rebranding genuine diminished responsibility cases as provocation cases is to 
understate the evil of the torturer. 


The question of fact for the jury 


We have identified three objective (that is, impersonal) questions that the jury 
needs to confront in deciding whether ‘the provocation was enough to make a 
reasonable man do as [the defendant] did’ under section 3 of the 1957 Act. First, 
there is the question of whether the words or deeds identified by the defendant as 
provocative were capable of being provocative. Is it intelligible to claim to have 
been provoked by them? Second, there is the question of how provocative those 
words or deeds really were (to which the answer may still be: not at all). Not 
everything that is intelligible as a provocation is the grave provocation that it was 
taken to be. Finally, there is the question of whether loss of self-control to the point 
of killing was justified by the provocation as it has been identified at the second 
step, so as to (partially) excuse the killing. We call these three questions ‘objective’ 
because they are all standards to which the defendant is held and which necessarily 
he or she may fail to meet. 

It is true that none of these objective questions can be asked entirely in the 
abstract, without knowing anything about the defendant and his background. To 
work out what is intelligible as a provocation one needs to know something about 
the defendant’s cultural milieu, for different words and deeds are intelligible as 
insults in different cultural milieux. To work out how provocative the words or 
deeds really were to the defendant one sometimes needs to know whether the 
defendant possessed or was merely accused of possessing the supposedly 
distasteful feature that was the subject-matter of the provocation, for sometimes 
extra insults are built into already insulting remarks when those remarks are 
addressed to people with particular features. Finally to work out what standard of 
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self-control the defendant should be held to we may need to know in what role he 
reacted as he did, for different roles are constituted by different standards. These 
are three different dimensions in which facts about the particular defendant may be 
relevant to the objective aspects of the provocation defence, but these aspects of 
the provocation defence remain objective despite their sensitivity to facts about the 
particular defendant because the standards are not being adjusted merely to make 
them easier for a defendant who tells a morally sympathetic story to meet. They are 
all variations relevant in one way or another to the reasonableness of someone’s 
anger, and hence do not require any suspension or qualification of the requirement 
of reasonableness itself. 

Naturally, with all these standards in mind and correctly applied, the jury have 
not quite finished their task. They must also ask whether the defendant actually did 
lose her self-control to the point at which she killed. It is not enough that it would 
have been reasonable for her to do so if in fact she did not do so. This is sometimes 
known as the ‘subjective’ element in provocation, but that terminology is 
misleading. It is better described as the narrative element of the defence — that is to 
say, the story of the defendant’s actual reactions, to which the objective standards 
are applied. The defendant is judged by standards of self-control in response to 
provocation only because she claims to have lost her self-control. If she did not 
lose her self-control, the standards do not apply to her. So there is no getting away 
from the question of whether she really did lose self-control. 

In answering this question the jury naturally needs to hear about anything that 
makes it more or less likely, evidentially speaking, that the defendant did indeed 
lose her self-control. Every idiosyncrasy of the defendant, extending even to an 
hysterical or obnoxious temperament, is relevant to this question. In tackling the 
earlier three questions the courts have often spoken of them as raising problems of 
the admissibility of evidence. But there are no such problems. All information 
about the defendant’s idiosyncrasies is admissible on the normal relevance 
condition, that is, if it helps to establish that be or she did indeed lose self-control 
to the point of killing. There is no question of the law keeping such information 
from the jury. The question is only what the jurors should do with it when they get 
it. Our proposal is that they can and should consider all of it as evidence of whether 
the defendant really did lose self-control to the point at which she killed. But they 
should not consider any of it — at least not at face value — in determining the 
standards to which her reactions will thereafter be subject. In determining those 
standards some but not all of the evidence adduced to show that she really did lose 
self-control may be collaterally or back-handedly relevant. That is to say, it is not 
relevant merely because it helps us to understand the defendant's reactions, to see 
things as she saw them. It is relevant because it helps us to work out how she ought 
to have seen them. 

It is fair to add that in practice there are very limited prospects of a jury finding 
that a defendant who killed did not in fact lose self-control to the point at which she 
killed, even though a reasonable person would have done so in the same 
circumstances. For this possibility to arise the defendant has to be an unreasonably 
calm or thick-skinned person and yet to have killed for some other reason in the 
very circumstances in which a reasonable person (less calm, less thick-skinned) 
would have lost self-control to the point of killing. How might one set about 
establishing, in the prosecution's shoes, that the defendant is unreasonably calm or 
thick-skinned? Showing that she is calm or thick-skinned on other occasions is of 
limited value to the prosecution in view of the possibility of people acting out of 
character (to say nothing of the admissibility problem relating to character 
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evidence). So what they need is evidence that she was unreasonably calm or thick- 
skinned on this occasion. 

Sometimes the manner of the killing, or the delay between the supposedly 
provocative conduct and the killing, may constitute such evidence. The reasonable 
person would have struck out blindly and/or at once, whereas the defendant 
attacked only methodically or after a delay. But notice that it is open to the jury, 
under section 3 of the 1957 Act, to hold that the reasonable person would also have 
had a methodical or delayed loss of self-control. Loss of self-control is not 
necessarily incompatible with such responses.* If the jury holds that the 
reasonable person would have shared these responses then tbe evidence of the 
method and/or delay on the part of the defendant no longer helps to show that she 
was unreasonably calm or thick-skinned. If, on the other hand, tbe jury holds that 
the reasonable person would not have shared these responses, then the provocation 
defence is doomed to fail on the objective standards and the question of whether 
the defendant really did lose self-control becomes moot. Either way, the evidence 
of method and/or delay in the defendant's reactions does not help the prosecution 
to win on the narrative element of the defence. Again, the issue is solved in the way 
that the jury approaches the objective standards. That is why in practice it is 
unlikely that a case will arise in which a defendant passes the objective standards 
. but fails to establish the narrative element. In particular it is no more likely in cases 
. of delay than in cases of sudden response. 


Conclusion 


The majority of the House of Lords in Smith contradicted the traditional 
interpretation of Lord Diplock's judgment in Camplin. Many have thought that 
Lord Diplock meant to attribute different ‘characteristics’ to the reasonable 

for the purposes of different ‘objective’ issues arising under section 3.25 If, for 
example, the defendant was taunted about his bad temper, then (in a sense) the jury 
were to consider the effect of this on someone who was both bad-tempered and yet 
not bad-tempered. Bad-tempered for the purposes of assessing the gravity of the 
provocation (after all, bad-tempered people may well be taunted about the fact, and 
the taunts may mean something different to them because the taunts are true). Not 
bad-tempered, on the other hand, for the purposes of assessing the proper measure 
of self-control (to understand that somebody is bad-tempered is to understand that 
they ought to be better tempered and hence judged by higher standards of temper 
than they actually live up to). 

The majority of the House of Lords in Smith denied that Lord Diplock meant to 
draw any such distinction, the application of which they thought would require 
excessive mental gymnastics of the jury. We think, on the contrary, that Lord 
Diplock intended to draw exactly this distinction. For it strikes us as a brave but 
over-simplified stab at the truth." In fact there are not two but three different 


24 As correctly recogrused in R v Thornton [1992] 1 All ER 306 and for all its other flaws R v 

Ahluwalia, n 2 above. 

Pone under tbe initdegee i Avo aereis tems Tis be: Deore ot Prosoeshon 2 

Smith, n 1 above, 167-168 per Lord Hoffmann, and 184 per Lord Clyde. 

(HAE TED DAR emak (cis win ipio OY Lord Hes Senn. m ced. i above, (01) tut 
the distinction "bears no conceivable relationship with the underlying rationales of the defence of 

pea. Stanley Yeo, Unrestrained Killings and the Law (Delhi: Oxford Untversity Press, 1998) 
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issues in respect of which section 3 requires the jury to set standards by which the 
defendant is to be judged, and in respect of each of these issues different facts 
about the defendant and his background may bear on what counts as his meeting 
those standards. In respect of whether the words or deeds that are claimed to have 
amounted to provocation are capable of amounting to provocation, the defendant's 
cultural milieu may be relevant. In respect of how grave the provocation really was 
it may be relevant (as Lord Diplock saw) whether the defendant actually possessed 
the characteristic about which he was taunted. And in respect of whether he should 
have lost self-control to the point at which he killed we may need to know what 
role he or she was occupying at the time. In each case facts about the defendant and 
his background are needed, not to make the objective standard of reasonableness 
any the less objective, but to identify exactly what would count as meeting the 
objective standard of reasonableness in the defendant's case. For the excusatory 
logic of the provocation defence is not the logic of lowering standards but the logic 
of upholding them. 

We agree that Lord Diplock's attempt to capture this logic in his well-known 
model jury direction left something to be desired. The direction is a truncated and 
garbled rendition of the position that Lord Diplock advances, and making any 
sense of it at all takes very great powers of concentration. You may say that it 
would take even greater powers of concentration to grasp the pluralistic position 
that we attempted to spell out above. But it does not follow that the exercise is a 
difficult one for the jury. What we attempt to spell out above is merely what 
tolerably morally sensitive people inarticulately do when confronted with the 
question of whether a reasonable person would have done as the defendant did 
unless, of course, they are misled by lawyers and judges who persist in attempting 
to impose alien (technical) ways of thinking about the problem. In our view there is 
a case for the judge, in directing the jury, to say nothing that goes beyond the 
language of section 3. The question of whether the reasonable person would have 
reacted as the defendant did became invested with regrettable technicality at 
common law. The reform in section 3 was designed to overcome the tendency of 
judges to add their own further glosses to the question of how the reasonable 
person would have reacted. But judges have been unwilling to surrender their 
privilege to do so. The majority of the House of Lords in Smith may think that they 
have finally overcome the problem of judicial gloss in the law of provocation but 
in fact they have taken it to a new nadir. Their raising the question of what the 
standard is by which the defendant ought to be judged, only to allow that it can be 
just about any condescending standard that one may care to mention, is not the end 
of the taste for judicial gloss, but its reductio ad absurdam. 
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There’s Regulatory Crime, and then there’s Landlord 
Crime: from ‘Rachmanites’ to ‘Partners’ 


Dave Cowan and Alex Marsh* 


This article considers local authority strategies towards the regulation and 
prosecution of private landlords who commit the criminal offences of unlawful 
eviction and harassment. Generally, local authorities operate compliance-based 
strategies, rarely (if ever) resorting to prosecution. In seeking to explain this 
approach, the article draws upon the literature concerning regulatory crime, but 
also distinguishes local authority responses to landlord crime from regulatory 
crime as more typically conceived. Broadly, it is argued that, while there are clear 
parallels with other areas of regulatory activity, there is much that is different 
about landlord crime, particularly as a result of central government strategles 
towards the private rented sector, the legislative background to landlord crime, 
and the motivations behind local approaches to regulation! 


Introduction 


Understanding and modelling strategies designed to deal with ‘regulatory crime’? 
has been one of the pre-occupations of studies which cross-cut disciplines.? There 
has been a recognition that few regulators adopt a strategy which places use of 
criminal sanctions at the forefront. On the other hand, regulators, it is commonly 
found, actively seek to work with regulatees over a sometimes lengthy period of 
time in order to ensure that the latter comply with the former's often pragmatic 
requirements. On this basis, the role of the regulator is one of bargaining, 
negotiation and 'constant vigilance' — the aim is to secure the remedy of current 


* University of Bristol. 
1 This paper is based in part upon reeearch undertaken for the Department of the Environment, 
D 


regulatory 
as ‘merely technically criminal and not socially considered on a par with ordinary crimes’: D. Nelken, 
^White-Collar Crime’ in R. Morgan and R. Reiner (eds), The Oxford Handbook of Criminology 
(Oxford: OUP, 2nd ed, 1997) 900. 

3 The following are the most significant contributions for the purposes of this article: G. Richardson, A. 
Ogus, and P. Burrows, Policing Pollution (Oxford: Clarendon Press, 1983); K. Hawkins, Environment 
and Exforcement (Oxford: OUP, 1984); B. Hutter, The Reasonable Arm of the Law? (Oxford: OUP, 
1988); L Ayres and J. Braithwaite, Responsive Regulation. Transcending the Deregulation Debate 
is OUP, 1992); F. Haines, Corporate Regulation: Beyond Punish or Persuade (Oxford: OUP, 


4 For an exception, soo the (critical) analysis of R. Kagan and J. Scholtz, "The “Criminology of tbe 
Corporation" and Regulatory Enforcement Strategies’ in K. Hawkins and J. Thomas (eds), Enforcing 
Regulation (Boston: Kluwer, 1984). 

© The Modem Law Review Limited 2001 (MLR 64-6, November) Published by Blackwell Pabhaber, 

108 Cowley Road, Oxford OX4 IJF aud 350 Main Street, Malden, MA (2148, 831 


The Modern Law Review [Vol. 64 


regulatory breaches and prevent future breaches. Prosecution is regarded as the 
antithesis of such a strategy — although its threat may well be used to enforce 
compliance — because it effectively ends the relationship. 

In this article our aim is to examine one aspect of private landlord crime — that is, 
harassment and/or unlawful eviction of ‘residential occupiers'5 — in relation to the 
insights generated by the literature on regulation. Our argument is that, while there 
are clearly parallels between activities directed at dealing with landlord crime and 
regulatory activities in other areas, there are features of the situation in the private 
rented sector which suggest that important distinctions should be drawn between 
responses to landlord crime and the understandings of regulatory activity embodied 
in the existing literature. We suggest that while the output of the regulation of 
landlord crime is similar to that in other areas — few prosecutions and the 
predominance of compliance-type strategies — the context and factors leading to 
those outputs, together with the rationales supplied by the actors involved, are 
distinctive. As such, the regulation of landlord crime provides a particularly rich 
case study of the influences driving regulatory activity. 

Local authorities are generally the regulators of this type of activity, and often 
employ personnel termed ‘tenancy relations officers’ (hereafter TROs) for this 
purpose. Our analysis draws upon fieldwork data gained during 1998-99, 
commissioned by the Department of the Environment, Transport and the Regions.$ 
The purposes of the research were to provide information about the nature of 
harassment and unlawful eviction, to assess the effectiveness of current legislation 
and associated guidance and to identify good practice in preventing and dealing 
with such incidents in both the private rented and park home sectors. Statistics 
show an extremely low level of prosecutions taken for these offences — in England 
just 70 prosecutions were brought in 1999, of which 25 defendants were found 
guilty. 

Our first section provides a summary of our research methods. We then move on 
to a brief overview of the literature concerning the activities of regulatory agencies, 
enabling an initial comparison and contrast between, on the one hand, the findings 
of previous studies of regulatory crime, and on the other hand, some of the 
background understandings of landlord crime. 

In the third section, we discuss the impact of policy directions imposed by 
central government and the ways in which these structure and govern tenancy 
relations work. Our argument is that contemporary policies emphasise — as never 
before — growth in the private rented sector. In the late 1980s, for probably the first 
time since the second world war, the private rented sector was regarded as having a 
valuable role in the post-Fordist economy.’ What is important, then, is to construct 
an understanding of regulatory activity which is sensitive to historical context.? 
Legislation — a single act of sovereign might — must be viewed at different 


5 The term ‘residential occupier’ is derived from the Protection from Eviction Act 1977, s 1(1): *...& 
person occupying premises as a residence, whether under a contract or by virtue of any enactment oc 
rule of law giving him the right to remain in occupation or restricting the right of any other person to 
recover possession of the premises.’ Hereafter in this article, we refer to ‘occupiers’. 

6 See Marsh ot al, n 9 above, — hereafter ‘the report’. 

7 See C. Pierson, ‘Continnity and Discontinuity in the Emergence of the ‘Post-Fordist’ Welfare State’ 
in R. Burrows and B. Loader (eds), Towards a Post-Fordut Welfare State? (London: Routledge, 
1994) esp 103—109. 

8 See W. Carson, "White-Collar Come and the Enforcement of Factory Legislation’ (1970) 10 British 
Journal of Criminology 383. 
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historical junctures. David Nelken referred to legislation as ‘an experiment in 
controlled social change’,® and the experiment is clearly ongoing. 

The need to locate the operation of legislation temporally serves to distinguish 
our study from Nelken’s classic study on harassment and unlawful eviction. 
Nelken’s research was conducted in the 1970s during a period in which the private 
rented sector was generally regarded as dying a well-earned death. It was an 
unsatisfactory tenure inherited from the nineteenth century. A particular feature of 
Nelken’s study, for example, was his finding that resident landlords were more 
likely to be prosecuted because they were less likely to co-operate with the local 
authority, due to the nature of the disputes involved. In our study, by contrast, the 
resident landlord was almost entirely absent from the accounts offered by local 
authorities (partly, no doubt, because this part of the sector was almost completely 
deregulated by the Housing Act 1988).!° Equally, whilst Nelken’s sample of TROs 
were generally ex-police officers, our sample had a variety of different working 
and professional backgrounds. While the former might be construed as more 
prosecution-oriented, the same cannot be said of our sample TROs. 

In the fourth section, we develop the argument that the structure of the 
legislation providing protection to tenants has completely altered its focus. We 
have moved from what judges termed the tenants’ ‘status of irremoveability’ to a 
‘status of moveability’.!! Tenants now have assured shorthold tenancies instead of 
protected tenancies and have to pay a market rent instead of a ‘fair rent’. In this 
section, we link the enforcement role of tenancy relations into the development, or 
regression, of security of tenure legislation. Our argument is that this provides a 
further essential context within which tenancy relations work must be located. We 
also argue that, despite the rhetoric of sanction employed against Rachmanite 
landlords, the legislation which structures tenancy relations work — the Protection 
from Eviction Act 1977 — was re-designed in the 1980s to deliver co-operative 
strategies. 

The final element of our argument focuses upon activities and understandings 
operating at the local level. To explain regulatory outcomes in the tenancy relations 
field it is necessary both to understand the way in which the agents of 
transformation — that is, those personnel responsible for transforming a dispute 
into a prosecution! — interpret the activities and motivations of the various parties 
involved in incidents of alleged harassment or unlawful eviction. It is equally 
important to appreciate that those personnel do not operate in a vacuum, their 
activities link to several other areas of local authority concern. This wider context 
is of fundamental importance. The way in which local authorities seek to manage 


9 D. Nelken, The Limits of the Legal Process — A Study of Landlords, Law and Crime (London and New 
York: Acadennc Press, 1983) 21; this should not be taken to suggest that Nelken saw landlord crime 
as a static construct - indeed, be draws attention to the ‘dynamic elements of the process 
that 18 society’: D. Nelken, ‘Legislation and its Constraints: A Case Study of the 1965 British Rent 
Act’ in A. Podgorecki, C. Whelan and D. Khosla (eds), Legal Systems and Social Systems (London: 
Croom Helm, 1984) 71. 

10 ‘A dimension of the picture that was missing from most local authority's accounts of harassment and 
unlawful eviction was the resident landlord sector. Most authonties felt that tenants of resident 
landlords considered themselves to have so few rights that they did not seek help when they 
encountered problems’: Report, para 3.78. Since the Housing Act 1988, resident landlords have not 
been required to obtain a court order to evict the occupier: s 3A, Protection from Eviction Act 1977. 

11 See D. Cowan, Housing Law and Policy (Basingstoke: MacMillan, 1999) ch 13. 

12 We are here drawing upon the terminology adopted m W. Felstiner, R. Abel and A. Sarat, "The 
Emergence and Transformation of Disputes: Naming, Blaming, Claiming ...’ (1980-1981) 15 Law 
and Society Review 631, 645-647. 


© The Modern Law Renew Limted 2001 833 


The Modern Law Review [Vol. 64 


the pressures they face from interacting and potentially conflicting policy agendas 
being handed down by central government carries implications for the specific 
field of tenancy relations. 


Research methods 


Our research was conducted in three stages. The first stage involved semi- 
structured interviews with representatives from key organisations, such as the 
Campaign for Bedsit Rights, Shelter and the Local Government Association, which 
was designed to give an overview of the current concerns of these bodies. The 
second stage involved semi-structured interviews with TROs (or their equivalent) 
in 29 local authorities throughout England. These authorities were chosen on the 
basis of the following factors: regional representation; type of area (based on the 
Office for National Statistics families and groups!3); the presence of a member of 
the Association of Tenancy Relations Officers; location; and size of the local 
private rented sector. Interview topic guides sought to elicit information 
concerning the interviewees’ perceptions of harassment and unlawful eviction 
(such as the range of actions which constitute the offence; the type of landlord 
likely to commit the offence; and the motives and triggers behind harassment and 
unlawful eviction) as well as evidence concerning types of cases and local 
authority responses. The prevalence of harassment and unlawful eviction reported 
by TROs varied considerably between areas. Generally, it was said to be the lower 
end of the market which was most affected, and this was particularly sensitive to 
changes in housing benefit regulations. This part of the sector might be 
characterised as operating in the shadow of the law. 

The third stage comprised case studies in eight local authorities, chosen on the 
basis of the nature of the local housing market and the level of involvement in 
tenancy relations issues demonstrated in the second stage interviews. In each area, 
semi-structured interviews were conducted with various relevant local authority 
and voluntary sector personnel, legal and other advisors, and police officers. 
Interviews were carried out with 40 such persons. Additionally, a selection of 
letting agents and landlords were interviewed in each area (n = 32).!^ Generally, 
landlords were approached through the local authority or a landlord forum. 
Although this might have been assumed to have skewed the landlord sample in 
favour of more knowledgeable landlords who act with propriety, our interviews 
demonstrated that this was not necessarily the case. While several of the landlords 
in our sample might have been regarded as knowledgeable in terms of the law, a 
significant number openly admitted engaging in various types of practices to evict 
occupiers without a court order, either in full knowledge that their actions were of 
dubious legality or in ignorance of this. In four of the case study areas, group 
discussions were conducted with occupiers living in properties in the lower and 
middle segments of the local private rented market. Some of the occupiers were 
receiving housing benefit and some were not. These group sessions generally 
demonstrated that occupiers were unaware not only of the type of agreement they 


13 petu in ovde bs PEPEE c ee oe E arn 
Britain, Studies on Medical and Population Subjects No 59 (London: HMSO, 1996). 

14 The aim was to cover letting agents along with each of the three types of landlords — business, 
sideline, institntional — identified by A. Thomas and D. Snape, In from the Cold — Working with the 

Private Landlord (London: DoE, 1995). 
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had but also, for example, to whom they should complain about landlord deviance, 
however that might be defined. Furthermore, the group sessions disclosed the low 
level of control felt by this class of occupier in relation to their home.!5 

Although comparisons between data from our study and that conducted by 
Nelken are possible, these can only be tentative. Nelken’s sample was drawn from 
London local authorities which were Labour-controlled and with a strong 
weighting towards areas of high housing stress. Our sample was broader, both 
geographically and politically, and hence encompassed officers reporting on a 
more diverse variety of local experiences. 


Regulatory strategies - comparisons and contrasts 


Studies of regulatory crime almost without exception note the limited use of 
prosecution and discuss a number of similar factors which lead to the adoption of 
compliance strategies.!ó Chief amongst these factors are the often paltry penalties 
handed out to those organisations which are successfully prosecuted; the often 
inadequate funding of the regulatory agency; the belief that regulatory crime is 
often technically complex; the lack of unequivocal support for the regulatory 
agencies’ activities; and the regulatory agencies’ understanding of the morality of 
the regulatees’ actions.!" 

Itis in the nature of the exercise of discretion that different branches of the same 
regulatory agency — be they the local authority or stand-alone organisation — may 
well adopt different perspectives on compliance; indeed, these differences may 
exist within a single regulatory organisation. So, for example, Hutter identifies 
‘persuasive’ and ‘insistent’ compliance strategies in her analysis of both local 
authority Environmental Health Officers and Factory and Industrial Air Pollution 
Inspectors.!8 The difference between each of these strategies depends upon the 
level of experience, flexibility, patience and understanding of the different 
regulators. 

We return to some of these issues later in the paper, but in the remainder of this 
section we focus more specifically upon the construction of regulatory violation 
and its treatment as a crime. In doing so we examine the extent to which private 
landlord crime shares characteristics with established understandings of regulatory 
crime. 

A continuing, sometimes fractious, divide between authors concerns whether 
regulatory crimes are, or should be, regarded as ‘real crimes'.!? The question goes 
to the root of criminology, reflecting ‘the central fact about deviance: it is created 


15 ee ee empowerment of home 
ownership — see C. Gurney, ‘Lowering the Drawbridge: A Case Study of Analogy and Metaphor in 
moe rH END. (1999) 36 Urban Studies 1705. 

16 For a brief summary which remains valuable, seo R. Cotterell, The Sociology of Law (London: 


17 As Hawkins notes in relation to the latter, Moins ee T e 
breaking is not weighty. In all but the most massive pollutions, it is the component of moral 
— of wilful or negligent rule-breaking or persistent disregard for the enforcement 
agent's authority — which can make deviance serious’: Hawkins, n 3 above. 
18 B. Hutter, n 3 above; ‘Variations in Regulatory Enforcement Styles’ (1989) 11 Law and Policy 153. 
19 Compare F. Pearce and S. Tombs, ‘Ideology, Hegemony, and Empiricism’ (1990) 30 British Journal 
of Criminology 423; K. Hawkins, ‘Compliance Strategy, Prosecution Policy, and Aunt Sally’ (1990) 
30 British Journal of Criminology 444. 
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by society. ... [S]ocial groups create deviance by making the rules whose 
infraction constitutes deviance, nd by applying those rules to particular people 
and labeling them as outsiders.’ 

One view is that corporate organisations use their power to 'attempt to exert as 
much control as possible over their operating environments’ .?! Corporations, rather 
than being regarded as socially responsible, operate as ‘amoral calculators’; they 
are able to ‘constitute the terrain upon which debates concerning legitimate and 
feasible forms of regulation are conducted.’~ Certain activities are not defined as 
deviant — hence criminal — but as legitimate business activity. Regulatory agencies 
therefore have no mandate to act against particular types of behaviour on the part 
of the regulatee. An alternative formulation of this argument is to question the 
strict division between the ‘public’ and the ‘private’ in the regulatory process and 
to see private organisations as ‘governing institutions’ able to influence the extent 
of regulatory space 

A second strand of this argument is diat even where an activity is defined as a 
regulatory crime such crime can be distinguished from ‘real’ crime. Regulatory 
crimes are sometimes constructed as non-crimes when the particular offender is 
powerful in some way — a view most clearly articulated in the work of Pearce and 
Tombs concerned with the chemical industry. The activities of large firms, in 
generating local economic activity and creating employment, have legitimacy 
within current social structures. Given the underlying logic of the capitalist 
economy, their activities are constructed as broadly socially beneficial. Moreover, 
with the capacity to withdraw from particular localities and hence impose 
considerable social costs upon local communities, they have power to contest 
attempts to apply regulatory pressure arising from a violation of the criminal law. 

While the regulation of large enterprises is problematic, it may be that the 
attention of regulators is appropriately focused elsewhere. Haines’ study of deaths 
at work, for example, emphasised a contextualisation of regulatory activity which 
locates it within the context of the move to post-bureaucratic organisation and 
emphasising the incentives to, and organisation of, regulatory violation.“ The 
conclusion was that in profit-driven sectors smaller and more marginal operators 
are more likely to transgress, account for a greater proportion of all firms and are 
the most difficult with which to operate compliance strategies. Action against such 
firms is unlikely to be construed as so socially destructive as action against larger 
concerns. 

Regulators are faced with a series of dilemmas. When a crime is constructed as 
not a ‘real crime’ it can fundamentally weaken the regulatory agency’s perceived 
mandate for firm action. Regulatory action becomes a delicate cost-benefit 
calculation. The lack of unambiguous social endorsement for regulatory action is a 
spur to the selection of compliance rather than enforcement strategies. Further- 
more, while the reliance on compliance strategies is therefore explicable it can be 
seen as exacerbating the problematic nature of regulatory crimes and regulatory 


20 H. Becker, The Outsiders (New York: The Free Prees, 1963), 9. 

21 F. Pearce and S. Tombs, ‘Ideology, Hegemony, and Empiricism’ (1990) 30 British Journal of 
Criminology 423, 425; drawing on the work of S. Box, Power, Crime and Mystification (London: 
Tavistock, 1983). 

22 F. Pearce and S Tombs, ‘Hazards, Law and Clase: Contextualizing the Regulation of Corporate 
Crime’ (1997) 6 Social and Legal Studies 79, 81. 

23 L. Hancher and M. Moran, ‘Organizing regulatory spece’ in R Baldwin, C. Scott and C Hood (eds), 
A Reader m Regulation (Oxford: OUP, 1998). 

24 F. Haines, Corporate Regulation: Beyond Punish or Persuade (Oxford: OUP, 1997). 
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response. So, Sanders asserts that ‘perhaps it is the lack of enforcement which 
creates the non-criminogenic image’.* In considering the role of law in the 
ere process, Hawkins concludes that: 


. regulatory enforcement is a symbolic matter, reflecting intimately the conjunction of 
Ra -held (but shared) values with organizational interests in enforcing a secular code af 
conduct about which there is a high degree of social and political ambivalence.2$ 


When we turn to the specific issue of private landlord crime, we can identify a 
number of points of connection with the broader regulatory literature, but also 
some significant contrasts. By way of contrast to discussions of regulatory crime, 
there can be little doubt that unlawful eviction and harassment by landlords against 
occupiers in the private rented sector is regarded generally as a ‘real crime’. Such 
is the vituperative response to landlord crime that it has its own particular word in 
the English language to describe it: ‘Rachmanism’. Although definitions of this 
word lack clarity,” there is little doubt that landlord crime has considerable 
currency both as a media image — a type of ‘folk devil’ — as well as a rationale for 
institutional investors’ lack of interest in entering the private renting marketplace.”8 
Whilst Parliamentary debates about the implementation of housing policies are 
often sterile affairs, debates about the affairs of Perec Rachman and other landlords 
were partly responsible for the downfall of the Conservative government in 1964, a 
fact acknowledged by ‘emergency legislation’ passed by the incoming Labour 
government to deal with this problem. At first sight, harassment and unlawful 
eviction are crimes against which a firm response would appear sanctioned by the 
broader social and political context. 

Yet, while landlord crime is generally viewed as real crime, it is possible to see 
the process of constructing deviance as echoing that occurring in other regulatory 
fields. Nelken’s perceptive analysis of the formulations adopted in the Rent Act 
1965 to define the offence of harassment and unlawful eviction show us that what 
was criminalised was not Rachmanism as such, but practices which were able to be 
neatly fitted into the category of unlawful acts. Commercial acts, such as the 
payment of money to occupiers to leave property (a practice known as winkling), 
were deliberately not included within the pantheon of landlord crime. The 1965 
Act was not designed to criminalise business-oriented landlords, despite the 
rhetoric;” rather, the true focus of the labels contained in the legislation was to 
establish ‘a clear boundary between the behaviour likely to be engaged in by 
respectable people, including property companies, and that of the disreputable.’ 
Even at the time of the Milner Holland Committee, whose members provided the 


25 A. Sanders, ‘Prosecution in Common Law Jurisdictions’ in A. Sanders (ed), Prosecution in Common 
Law Jurisdictions (Aldershot: Dartmouth, 1996) xvii. 

26 Hawkins, n 3 above. 

27 Nelken, The Limits of the Legal Process — A Study of Landlords, Law and Crime (London and New 
York: Academic Prese, 1983), refers to two such definitions to introduce his seminal socio-legal text: 


28 A. Crook and P. Kemp, Financial Institutions and the Private Rented Sector (York: Joseph Rowntree 
Foundation, 1999). 

29 "'[T]he considerable immunity of largo landlords from regulation rests largely on the tendency of 
politicians and officials to exaggerate the extent to which large landlords already engage in behaviour 
which has been made criminal’: Nelken, n 27 above, 27, original emphasis. 

30 Nelken, ibid 42. 
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kitchen cabinet of advisers behind the harassment and unlawful eviction provisions 
of the 1965 Act, those same members must also have been aware that most of the 
abuses occurred in the unregulated part of the private rented sector; yet this 
knowledge went unrecorded in the main body of their report and did not inform 
debate.?! Nelken explains the consequences of the way the boundaries of 
impropriety were drawn: 

It is because large landlords tend to specialise in economic muscle whereas poor landlords 

have nothing but the other kind, that the impact of the criminal law here, as so often 

elsewhere, falls mainly on economically weaker groups in society. But this is not the type of 

reasoning which would ever be made explicit; in fact most public discussions of harassment 

attempt to give the lie to just such an argument.?? 
Hence, in the private rented sector, as elsewhere, we see the distinction between 
the large and small operator emerging and the conclusion that it is the practices of 
the small rather than the large that are more likely to attract regulatory scrutiny. It 
was noted above that existing research concludes that in profit-driven sectors it is 
small operators who are likely to transgress and be subject to regulatory action. It is 
therefore appropriate to consider the motivations and structure of those operating 
in the private rented sector. Here important distinctions can be drawn between the 
private rented sector and other regulatory fields. 

Most landlords are certainly small. Most own less than five properties, and a 
considerable proportion own just one property.? Their financial position is in 
many cases precarious.?* Yet they have entered the sector for diverse reasons — 
such as using a property obtained through inheritance or renting a room to meet 
mortgage costs — and for many the profit-motive does not dominate (they are more 
likely to be seeking to cover their mortgage or supplement their pension).*5 The 
excess demand for rented properties in many areas means that strong competitive 
pressure does not exist within the market to discipline inappropriate behaviour. In 
areas of low demand and excess supply, by contrast, occupiers have choices and 
competition could have some disciplining effect on landlord behaviour. While 
disputes over rent and rent arrears are undoubtedly a common trigger for 
harassment, the fundamental factor underlying much of the difficulty in landlord- 
tenant relations is the cult of amateurism which dominates private landlordism in 
the UK. Rather than ‘new model landlords’ coming into the marketplace, as was 
desired by government minister John Patten in the mid-1980s,% amateurism has 
become more pervasive as a result of the emergence of 'slump' landlords during 
the depression in the owner occupied market in the early 1990s and of mortgage- 
lender induced schemes, such as ‘buy-to-let’, encouraging small landlords to enter 
the market. This cult of amateurism has important implications for the way in 
which harassment and unlawful eviction are constructed by local authorities. À key 
question becomes whether the law should be used to sanction ignorance. 

At the micro-level of the relation between the small-scale landlord and the 
individual tenant we can again detect the active construction of deviance and the 


31 ibid 90. 

32 ibid 63. 

33 i op pei mb. Kenp Tun AE DEEN es Hn; oe eae 
mere arma ans 1995). 

34 op cit. 

35 op cit also, London Research Centre, Housing Benefit and the Private Landlords (London: DETR, 
1999) ch 2. 

36 See P. Kemp, ‘Rebuilding the Povate Rented Sector? m P. Malpass and R. Means (eds), 
Implementing Housing Policy (Buckingham: OUP, 1993). 
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circumscription of the activities to be designated ‘criminal’. So the Francis 
Committee made the following comment: 


[T]he bulk of [complaints] reflect not criminal action but mutual ill-feeling of landlords and 
tenants — often people of different cultural backgrounds — which is frequently aggravated if 
not indeed caused by constrained proximity. When cases of sbeer ill-will and mutual 
provocation are disregarded, there remain a number where an offence is being committed or 
Contemplation many of ment in ignorance thar they ane: offences and; terminable with: 
warning 5! 


One of the interesting issues in examining the construction of, and response to, 
harassment and unlawful eviction is to the purpose served by placing the 
prosecutorial role on the local authority and not the police. The Milner Holland 
Committee suggested that the complexity of tbe civil law in the area was such that 
it would be inappropriate for police officers to be given principal responsibility to 
deal with incidents.9 Subsequently, the Francis Committee made similar 
comments about the problems which might be encountered by the 'constable on 
the spot' .? The technicality of the law was regarded as taking the issue outside the 
perimeter of acceptable police action. 

Nelken suggests that ‘public perceptions of which activities are ordinary crimes 
are partly contingent on the official responses used to deal with them.'^' Local 
authorities process regulatory offences such as trading standards infringements 
which are quite unlike harassment and unlawful eviction. Many therefore lack 
familiarity with landlord crime (a reason commonly provided by TROs for the 
failure of other parts of the local authority, notably the legal department, to assist 
with prosecutions). While 'regulatory crimes' are commonly victim/ess, landlord 
crime has a clear victim in the occupant.*! This suggests it is of a different nature to 
much regulatory crime and hence more like ordinary crime. Yet, not allocating the 
primary torial role to the police sends a message that landlord crime is also 
different from ordinary crime. The status of landlord crime therefore appears 
rather ambiguous. 

Our data support the conclusion that where the police do become involved in 
incidents their response can often be to 'no-crime'? harassment and unlawful 
eviction (if they recognise it as such in tbe first place). Echoing the comment of the 
Francis Committee, the police in several localities tended to treat landlord crimes 
as domestic disputes. If they did offer advice then it was often to reinforce the 
landlord's dominant position. Many have drawn attention to anecdotal evidence of 
the police assisting landlords: our research even threw up the example of a police 
Sergeant who was cautioned by a TRO in the police station. In several local areas, 
training and joint working with the local authority have seen recent changes in 
police attitudes and a greater recognition that harassment and unlawful eviction are 
criminal as well as civil offences. Nonetheless, our interviews with the police 
elicited the observation that their reason for non-performance in this area was their 
severe resource constraints: they were glad to pass responsibility on to others. And 


37 ewe ri ee LO Cuind 4609 (London: HMSO, 1971) 


38 Milvr Holland Conni Avia ia: Cosiiecun Houdkg ie Grade Taie Cus ORG 
(London: HMSO, 1965) 175. 

39 n 37 above, 106. 

40 n 27 above, 25. 

41 Seen 16 above 271—272, for discussion of this issue 

42 That 1s, taking no action and not recording this type of offence. 
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even after training by local authority officers, in some areas the police were said to 
continue with their previous practices. 


Towards compliance: rehabilitating the private rented sector 


In this section we analyse the place of the private rented sector in the scheme of 
housing policy in order to show how housing policy has turned a full circle. 
Landlords are no longer penalised through central government rhetoric and policy. 
Rather, considerable effort has been made to revive the sector at least since the 
mid-1980s. Thus, the image of the landlord has shifted from the social pariah 
exemplified by Rachman(-ism) to a concentration on the ‘many good landlords’ in 
the sector. The landlord is now regarded as serving a useful social purpose, 
particularly in facilitating job-related migration. Rather than benign (or malign) 
neglect, the sector is now favoured by government intervention to stimulate the 
market and protect landlords. Moreover, central government policy now enjoins 
local authorities to act in concert with the private landlord to meet local housing 
need, This shift in policy emphasis inevitably influences understandings of what 
constitutes deviance amongst landlords, which in. turn affects the regulatory 
strategies of local authorities. 


Decline 


Perhaps in these latter days [in 1974] the provision of dwellings for renting is no longer an 
appropriate activity for private enterprise. ... But whatever his merits may have been (and it 
seems unlikely that they were ever considerable), the private landlord seems destined to 
perish sooner rather than later. And all attempts to delay his demise seem likely to end in 
failure, ... from which there appears to be no escape. 


Of all the housing tenures, the private rented sector fared worst during most of the 
twentieth century. By the mid-1970s most commentators were discussing its 
presumed inevitable demise. A combination of transformations in the production, 
finance and consumption of housing meant that its share of the housing market fell 
from 90 per cent in 1914 to around 9-10 per cent by the century’s end. The most 
commonly cited reason for this decline was legislation which either controlled or 
regulated rents.“ Economists lined up to critique rent control; government 
established committees compounded that criticism; 6 and the criticism was often 
extended — particularly in political circles — to include rent regulation. Broadly, the 
argument was that any form of controls on rent made the sector unprofitable and 
had undesirable effects on the stock: 


43 F. Berry, Housing: The Great British Failure (London: Croom Helm, 1974) 123 

44 For a discussion, sco A. Holmans, Housing Policy in Britain (London: Croom Helm, 1987) ch VIII 
M. Partington, Landlord and Tenant (London: Weidenfeld & Nicolson, 2nd ed, 1980). Rent control 
relates to central government controls on permissible rent uplifts; rent regulation balances a market- 
based rent against scarcity to create a ‘fair’ rent. 

45 A representative sample is contained in Institute of Economic Affairs, Verdict on Rent Control 

(London: IEA, 1972). 

Committee reports were called for in 1918 (Hunter Committee, Cmnd 9235), 1920 (Salisbury 

Committee, Cmd 658), 1923 (Onslow Committee, Cmd 1803), 1931 (Marley Committee, Cmd 3911), 

1937 (Ridley Committee, Cmd 5621), 1945 (Ridley Committee, Cmd 6621), 1971 (Francis 

Committee, Cmnd 4609). 
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In general, therefore, the main impact of rent control has been to reduce the cost of housing 
to existing tenants, to redistribute income from landlords to tenants, to discourage new 
building of property to rent and to promote the detezioration in the quality of the existing 
rented stock, and its transfer into ownez-occupation. ^7 


This perspective on rent control and rent regulation is commonly now understood as 
a partial account of the sector’s decline. As befits a retrospective, it is usually now 
argued that decline was ‘the outcome of a complex set of factors, the relative 
importance of which has varied over time.’** Indeed, the effects attributed to rent 
control and regulation may well have been over-emphasised — for example, rent 
controls were usually allied to mortgage interest controls. As most landlords 
financed their renting business out of mortgages, the system originally devised ‘was 
indeed not wholly to landlords’ disadvantage’ .*9 It is also suggested that, even if the 
market had been ‘free’, the private rented housing stock was in such a poor state it 
was unlikely to have reached acceptable standards of quality.*° There is plenty of 
evidence showing that landlords were able to avoid or ignore the legislation and that 
rent regulation favoured landlords.*! In fact, by the start of the twentieth century the 
die had already been cast — increasing production costs meant that renting was an 
unprofitable venture;?? housebuilders and mortgage lenders joined together to 
increase the purchasing ability of householders;*3 house purchase became more 
attainable aspiration, particularly in the inter-war period, as a result of increasingly 
aggressive advertising campaigns;** the huge development of the ‘social rented 
sector', particularly after the slum clearance campaigns (which demolished much of 
the private rented stock and replaced it with local authority housing); and the tax 
system gradually came to favour owners against others. 

As private renting became the tenure of last choice for households, it was 
facilitated in this process by an image problem which had sporadically affected the 
sector in the early part of the century (leading, for example, to rent strikes*) but 
which became a focus after the disastrous attempts of the Conservative government 
to revive the sector in the Rent Act 1957. That Act sought to introduce a process of 
‘creeping decontrol' — properties formerly subjected to rent control were 
decontrolled on subsequent lettings, enabling landlords to charge market rents. 
The extent of abuse of the 1957 Act is not known, but the profile of abuse was 
sufficiently high for the issue to be a key part of the 1964 election campaign. It was 
during this period that Rachman gained notoriety for his tactics (and also his 
subsidary involvement in the Profumo scandal). His strategy involved buying up 


47 sient Ba vasi ud era ap a esl gd 

48 P. Kemp, ‘Rebuilding the Private Rented Sector?’ in P. Malpass and R. Means (eds), Implementing 
Housing Policy (Buckingham: Open UP, 1993) 60. 

49 A. Holmans, Housing Policy in Britain (London: Croom Helm, 1987) 388; drawing upon A. Nevitt, 
The Nature of Rent Controlling Legislation in the United Kingdom (Birmingham: Centre for 


50 Sec A. Marie, P. Niner, and C. Watson, Housing Policy and the Housing System (London: Allen & 
Unwin, 1976) 187, where it is suggested that rent control was ‘a welcome relief from a social 
responsibihty [to innere ee ree an ene might pence raze aye een gd Ko datie 

51 This is summarised in n 11 above, ch 2. 

52 E O T E pa pc E 

53 Causing the development of jerry-built properties and subsequent crisis in home ownership — see P. 
Piratin, Our Flag Stays Red (London: Lawrence & Wishart, 2nd ed, 1978) 41-42; P. Craig, "The 
House that Jerry Built? Building Societies, The State and the Politics of Owner-Occupation' (1986) 1 
Housing Studies 87. 

54 P. Kemp, ‘Private Renting: An Overview’ m P. Kemp (ed), The Private Provision of Rented Housing 
(Aldershot: Gower, 1988) 2. 

55 See, for example, P. Watchman, "The Origin of the 1915 Rent Act’ (1980) 5 Law and State 20. 
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properties with controlled rents and offering tenants money to leave the property; 
he relet the properties exploiting the lack of controls on furnished properties. If 
tenants refused to leave, he made their lives uncomfortable, for example by not 
being ‘picky’ about the other tenants in the same block. Then, ‘what perhaps began 
naturally Rachman began to exploit, seeing, perhaps, no point in paying controlled 
tenants to go if they could be persuaded to do so by other means.’ It is perhaps an 
understatement to write that the legacy of this period — particularly Rachmanism — 
was an image problem for the sector as a whole.” 


Reviving the private rented sector 


By the mid-1980s, however, obituaries of private landlordism looked as if they 
were premature. Antipathy towards local authority housing and a gradual 
acceptance that owner-occupation was reaching its limits (both in terms of 
sustainability as well as potential levels of demand) drew the Conservative 
government into rethinking its strategy towards the private rented sector. Far from 
being the pariah of the housing market, the sector began to be regarded as in tune 
with in vogue labour market ideals of mobility and contractualism. 

Although in its first housing legislation it sought to revive the sector through 
rhetoric and the development of a new type of tenancy, the first Thatcher 
government approached the sector in a half-hearted way, perhaps mindful of the 
fate of the 1957 Act.58 By the mid-1980s, however, the pace had quickened and the 
need for the sector had become more apparent in government rhetoric — private 
landlordism being compared to ‘motherhood and apple pie’*9 — policy statements, 
and funding programmes. Not only did the third Thatcher government introduce 
tax breaks for institutional investors in the sector, this has been perpetuated by 
successive governments. From the late 1980s the sector witnessed new investment 
vehicles with varying degrees of success (BES (Business Expansion Scheme), 
HITs (Housing Investment Trusts)) and intermediaries who guaranteed a return on 
rental property (generally social landlords through HAMA (Housing Associations 
as Management Agents), HAL (Housing Association Leasing) or PSL (Private 
Sector Leasing)).°! At the same time, the slump in the owner-occupied sector had a 
by-product of increasing the size of the sector (one estimate was that slump 
landlords accounted for about 10 per cent of the sector in 1993). The gradual 
withdrawal of mortgage interest subsidy from owner-occupiers created a more 
level playing-field of sectoral subsidy. 


56 Milner Holland Commuttee, Report of the Committee on Housing in Greater London, Cmnd 2605 
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59 John Patten, then Housing Minister, in an interview for Roof magazine: CR hee uis tem ais 
Er e 

60 See especially Department of Environment, Housing. The Government's Proposals, Cm 214 
(London: HMSO, 1987). 

61 One set of commentators refers to a ‘bewildering display of projects and acronyms’ guiding this 
sector of housing policy: M. Carter and N. Ginsburg, ‘New Government Housing Policies’ (1994) 41 
Critical Social Policy 100. 

62 A. Crook and P. Kemp, "Ihe Revival of Private Rented Housing m Britain’ (1996) 11 Housing 
Studies 51, 57-58. 
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Particularly important for the rehabilitation of the reputation of the sector — in 
political circles at least — has been the acceptance of its importance by New 
Labour, leading to an end to the historical division between the major parties over 
its role in the housing market. Thus, the change from Labour to New Labour was 
more than symbolic for housing policy. Gone were the oppositional politics which 
characterised the deregulation debate in 1987—88; instead, there became a new 
spirit of co-operation which focussed on the need to revive the sector. The 2000 
Housing Green Paper, for example, adopts a tone indistinguishable from that of he 
previous government and endorsed the need for a healthy private rented sector.65 


(In-)Security of tenure: towards a *status of moveability' 


In this section we locate the development of legislation relating to harassment and 
unlawful eviction in the context of the broader attempts to revive the sector. Our 
argument is, in essence, that the rhetoric and reality behind this legislation are 
rather different. 

Attempts to revive the sector in the 1980s, together with the rehabilitation of the 
image of the private landlord, were conducted in the presence of what Kemp has 
termed the ‘ghost of Rachman’.© Thus, when the sector was deregulated in 1988, it 
was accompanied by a weakening of the evidential requirements for harassment — 
which previously had been based upon specific intention — and the development of 
a statutory tort. Both were said to be a deterrent to landlord crime.®’ The rationale 
was said to be the need to avoid a similar pattern of practices to those which had 
occurred after the 1957 Act. 

The divergence of reality from rhetoric begins to appear when we consider what 
goes on ‘behind the legislation’. Nelken draws attention to ‘directives from central 
to local government [which] always demanded stricter enforcement of these 
provisions'.9? In 1988, the DoE took the unusual step of writing to the Secretary of 
the Magistrates Ássociation drawing attention to the 'very low' level of fines 
imposed on landlords together with the following comment: 'making it easier to 
secure convictions may be of little avail if the penalties imposed by the criminal 
courts do not reflect the adequacy of the offence.’ However, at the same time, the 





63 Legislative frameworks and governing ethos changed with political parties. This political risk was 
M e ra ee Us Menor AS eae ey A E 
involved in a volatile legislative market. 

64 A spirit which has remained in place — the 2000 Housing Green Paper was replete with reassurance 

landlords — a far cry from the position adopted by the Labour government in the last housing 
in 1977 (seo for example, Quality and Choice: A Decent Home for All, The Housing 
Paper (London: DETR, 2000) para 5.2); D. Cowan and A. Marsh, ‘New Labour, Same old Tory 

Housing Policy?’ (2001) 64 Modern Law Review 260, 274-277. 

65 For a discussion see S. Blandy, ‘Housing standards in the private rented sector and the three Rs: 
regulation, responsibility and rights’ in D. Cowan and A. Marsh (eds), Two Steps Forward: Housing 
Policy into the New Millennium (Bristol: The Policy Press, 2001). 

66 In C. Grant (ed), Built to Last (London: Roof, 1992). 

67 ee any ee: AN Herc rman ronosdl Ca PLA (andes Pat ed) 
para 3.17 

68 ‘Tt is important that existing tenants whose Rent Act rights will be preserved should be protected 
against the minority of landlords who may be prepared to harass them in order to obtain vacant 
possession and to relet at higher rents’: DoE, Cm 214, pera 3.17. 

69 n27 above, 22. 

70 The letter was published in the Magistrates Journal in June 1989; it also appears as Appendix 4 in L. 
Burrows and N. Hunter, Forced Out! (London: Shelter, 1990). 
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DoE issued a Circular to local authorities which gave a more ambivalent message. 
Whilst referring to the ‘small minority of landlords’ who would try to abuse their 
position, the Circular also suggested various non-penal powers available to deal 
with those landlords.7! Conciliation between landlord and occupier was regarded 
as something which ‘should always be considered’ .7? 

More fundamentally, despite the rhetoric about Rachmanism and the use of 
legislation to rid the sector of landlords who engage in such activities, the Housing 
Act 1988 created a climate of deregulation and declining security for occupiers. It 
loosened the security of tenure regime by introducing assured shorthold tenancies 
and withdrew rent regulation in favour of market rents. As a consequence the 
1988 Act undoubtedly shifted the nature and types of disputes between landlords 
and occupiers. The personalised disputes which Nelken found between residential 
landlords and occupiers, and which occupied much of the work of TROs then, were 
effectively withdrawn from the pantheon of landlord crime by the simple expedient 
of entirely withdrawing security from this category of occupitr. This should not 
imply that current landlord and occupier relations are not characterised by 
personality clashes — many still have this at their source. However, such disputes 
are most likely when occupants are living in close quarters. 

Reductions in security of tenure and of regulation bring with them a feeling of 
disempowerment on the part of occupiers. In turn, this impacts upon tbeir 
perceptions of the lawfulness of landlord activity. By contrast to other types of 
regulatory crime, such as (say) environmental hazard, there is a direct, identifiable 
individual(s) who has been the subject(s) of landlord activity. If these individuals do 
not feel able to complain about that activity, then the basis for regulatory action 
disappears. Equally, the threat of regulatory action disappears when aggrieved 
occupiers, having complained, are told the 'realities of complaining' and are put off 
taking their complaints further. Thus, unlike other regulatory crimes which draw 
upon professional witnesses such as local authority environmental health officers, 
harassment and unlawful eviction issues rely upon aggrieved occupiers being 
sufficiently motivated to complain, and being willing to press their complaints 
through the legal process. Motivation is unlikely to be strong where the landlord- 
tenant relationship is inherently insecure. These differences in the stimuli for 
prosecution carry important implications for the likely use of enforcement strategies. 

The link between on the one hand security of tenure and on the other harassment 
and unlawful eviction is important. The framing of the latter are related to 
interruptions to the former. Strengthening the criminal law is counteracted by 
weakening the security of tenure regime. So, the intention required for the crime of 
harassment is: 


To cause the residential occupier of any premises 
(8) to give up the occupation of the premises or any part thereof; or 
(b) to refrain from exercising any right or pursuing any remedy in respect of the premises or 
part thereof. 
Thus, the crime is contingent upon the level of security of tenure enjoyed by the 
occupier. The 1988 Act effectively enabled landlords to grant limited security 


71 DoE, Housing Act 1988: Protection of Residential Occupiers, Circ No 3/89, paras 10-16 


74 s 1(3), Protection from Eviction Act 1977; slightly different mens rea 13 required for the other offence 
of harassment, but this is equally related to ‘acts likely to interfere with the peace or comfort of the 
residential occupier or members of his household.’ (s 1GA\a)). 
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to their tenants through the use of assured shorthold tenancies (through which, 
after an initial six month period, the landlord is entitled to terminate the tenancy 
after a notice to quit of not less than two months and a court order) and, 
subsequently, accelerated court procedures were developed to speed up the 
eviction process. Most private landlords now grant this type of tenancy, which 
is designed to give minimal protection to occupiers and encourage potential 
landlords to enter the marketplace. Furthermore, the deregulation of the resident 
landlord sub-sector/? practically removed one of the main problem environ- 
ments within which the crimes of harassment and unlawful eviction had been 
committed. 

The evidence from our research suggested that these changes have left occupiers 
feeling disempowered, a sense conveyed by the following interaction in a London 
occupiers’ focus group: 

M1: ‘That was when we had rights, do you remember those times?’ 

M2: ‘Oh I vaguely remember them!’ 

I: ‘Do you feel you don’t have rights now?’ 

M1: ‘I feel they've been — no, no, I don't feel I have any rights now’ 

M2: ‘TI think it's a lot worse now’ 

M3: ‘I think there's been some erosion’ 

F “Yeah — it’s not something you really think about though is it? ...’ 

I ‘Do you get the impression that the law now is fairly balanced between 
landlords and tenants or do you think it weighs down in favour of one or the 
other?’ 

M1: ‘I can only remember our paranoia at the time, we were one step away from 
going down to Trafalgar Square and carrying placards, I just remember 
seeing the shift of power, moving over to landlords then but this was a long 
time ago’ 

Equally, for local authority TROs, a sense of what could be gained (and lost) by 

proceeding with a case was important in explaining compliance-type policies. The 

private rented sector is characterised by its easy access nature. Thus, many who are 
subjected to unlawful eviction and harassment simply moved on to another 
tenancy. Those who complained to the local authority were commonly suggested 
to want other local authority services (such as a council tenancy) and/or did not 
complain directly to tenancy relations but were filtered in that direction by other 

branches of the authority. Most TROs tended to explain to occupiers how long a 

prosecution would take: 

Generally we say to someone if you are wanting to run with this prosecution it is going to 

take at least six months and that is not an under-estimate at all. It is an incredible length of 

time and someone who has probably had a horrendous experience and wants to put it all 
behind them to have that continuing as an issue in their lives for six months after the event 
has occurred then I think it is just too long ... 

TROs themselves might provide this information as part of a ‘customer-oriented’ 

focus — providing information to the complainant meant that the complainant’s 

informed choice could drive the process. Thus, the primary purpose of providing 
this information was not to dissuade. But, faced with this type of information, it 
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must be supposed that many occupiers will simply seek alternative accommodation 
and decide not to pursue a criminal charge. Many TROs believed that occupiers did 
not wish to pursue with criminal actions because, by the time a prosecution 
actually occurs, the aggrieved occupier would have ‘moved on in their lives’. Thus, 
the nature of security of tenure and the extended periods required for the formal 
legal process militate against tenants naming their experiences as a criminal act 
and reduce the probability of claiming through the legal process. 

Development of the civil law similarly provided an opportunity to shut the gate 
in many cases. Complainants would be told that they might be better off securing 
compensation rather than seeking prosecution.” In one London Borough, there 
was a view expressed by the Housing Advice team leader that the council’s 
enforcement role should be residual and that the way forward: 

is to look to civil damages actions and encourage tenants where appropriate to take actions 

for damages because the actual amount that they will get is far bigger than the fine that the 

court ever imposes and it actually, it has a more [deterrent] effect on the landlord. 


Thus, the paradoxical effect of the increasing rights of occupiers in this area was 
that they have in some instances been used to deter and deny prosecution; or put 
another way, the individual capital gain of the occupier is set against the public 
interest of prosecuting the deviant landlord and, in such a contest, capital gain is 
the winner. 


Local imperatives, impediments and interpretations 


Clarifying the way in which the security of tenure legislation, and the 
accompanying messages being sent by government, have been modified over 
time is necessary for an understanding of regulatory outcomes relating to landlord 
crime. It is not, however, sufficient. In this section we examine three further factors 
operating at local level to shape regulatory behaviour. First, we locate actions 
against landlord crime in the context of the range of other policy imperatives that 
face local government. These imperatives relate both to other branches of housing 
policy and to the shaping and operation of public sector organisations. We assess 
the effects on prosecution of the shifts towards ‘new public management’ in local 
authorities following Compulsory Competitive Tendering and Best Value. Second, 
we consider the bureaucratic impediments affecting tenancy relations activity. The 
housing system encompasses a complex amalgam of departments and 
organisations which interlock at different junctures” — literature concerning the 
housing system is littered with exhortations towards joint working, despite a 
variety of factors impeding such arrangements. Harassment and unlawful eviction 
are no different in this respect — many local authorities suggested that they have 
‘joint working’ arrangements?? but had yet to deal fully with the problems that 
accompany such arrangements. Finally, we explore the sense-making activities of 
tenancy relations staff: how do they interpret the actions of both landlords and 
tenants and how does that shape their regulatory responses? 


76 This tactic was used perticularty where the local authority perceived that the complainant would 
make, in some way, a ‘bad’ witness. 

7] See, for example, P. Malpess (ed), Ownership, Control and Accountability (Coventry: Chartered 
Institute of Housing, 1997). 

78 Indeed, they have been exhorted by central government to adopt such systems: DoE, Housing Act 
1988; Protection of Residential Occupters, Circ No 3/89. 
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Reviving the sector: ‘partners in meeting housing need’ 


Central government has sought to stimulate the private rented sector through 
various schemes levering central government’s influence and funding into local 
authorities. THis comes under the broad head of ‘the enabling role’ of local 
authorities, signalled in the 1987 housing White Paper (but practically in 
operation before then). The enabling role, if it meant anything different, required 
local authorities to seek alternative forms of housing provision to their own 
stock.79 

Annual Housing Investment Programme returns from local authorities to the 
DoE/DETR have required local authorities to engage with central government 
housing policy objectives.® A large percentage of finance goes to those authorities 
which have schemes which satisfy the DoE/DETR - and one method of so doing is 
to involve the private rented sector in housing strategies.9! Urban regeneration 
schemes set up by central government, such as City Challenge, were premised 
upon a widespread use of the sector.2 Performance Indicators are designed to 
measure local authorities’ use of the sector as a method of expanding their interest 
in it. Thus, local authorities are now required to work with, and regenerate, the 
private rented sector. This can be illustrated by the fact that, even before they were 
required to do so by legislation, local authorities across the spectrum of political 
control were making use of the private rented sector to fulfil their obligations under 
the = rete legislation (even though, it is fair to say, they were wary of the 
sector»). 

The significance of this was that the authorities' oppositional stance towards 
housing tenures were breaking down into a more co-operative strategy. Our 
research data show just how advanced this inter-tenurial working had become, so 
that, for example, in some areas private landlords were regarded as 'partners in 
meeting housing need'. Most authorities in our study had some form of strategy to 
work with the sector — whether this was through simply providing advice and 
information to landlords, through the development of a landlord forum (almost 
ubiquitous throughout our study areas), or through an accreditation scheme. The 
essence of all these schemes was to provide some level of encouragement to 
landlords, whilst at the same time informing landlords about required standards, 
housing benefit, and other related matters. These sorts of practices were 
particularly evident in areas where the supply of additional social housing was 
perceived as inadequate to meet need. It was not surprising therefore that these 
were the areas with the most developed private sector strategies — as one Assistant 
Director of Housing put it: 


For us, the private sector is a very important tool in meeting housing need now, because the 
council is not going to build [a] massive number of houses. Housing associations will be the 
few on the edges, maybe 50 to 100 a year, so, if we are in the business of meeting housing 
needs, wo will have to go to the private sector to find accommodation. ... It is a partnership 
because we need them to meet housing need, we can't be bashing them all the time. 
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Others spoke of strategies which had entirely changed their emphasis in terms of 
objectives, approach and organisation: ‘we have completely reinvented ourselves’. 
A clear example of this change came in a hard-pressed rural area where landlords 
had complained that the standard tenancy relations letter ‘came on a bit strong’. 
The TRO explained what happened then: 


I've had a little chat with my Chief Officer about that which has been quite interesting 
because she’s saying ‘Well hang on a minute, the landlords are our customers too’, and they 
are. So we're looking at how we could sort of like maybe modify our letters a little bit to not 
be quite so heavy. But at the same time we need to be qnite clear that this is a criminal 
offence that may have taken place, you know. 


In these hard-pressed areas, the private sector strategy was often (re-)designed for a 
rather different purpose. Temporary accommodation, particularly in London and 
parts of the South, was practically impossible to source. It was also expensive. For 
some time, local authorities have been encouraged not to use bed and breakfast 
accommodation as temporary accommodation.* Insufficient accommodation was 
available through schemes such as HAMA and HAL and PSL. The role of those 
charged with combatting harassment and unlawful eviction had consequently 
shifted. In these areas, tenancy relations work became more a question of ‘how 
long can an eviction be stalled?’ than ‘has harassment or an unlawful eviction 
occurred?’ Homelessness decision-making was premised upon the following type 
of advice: 
We turn round and say well rather than book you in bed and breakfast, you know you can 
actually legally live there until you have a bailiff's warrant. Well we're not encouraging 
them to get a bailiff's warrant, all we're saying is that you're not homeless yet and if you 
want to carry on living there you are in a position to. 
Homelessness applications were not receivable until the end of this process.55 
Preventing homelessness then became the crucial feature of tenancy relations, 
upon which the whole strategy was based: 


Now I’m interested as a manager in terms of activity, because that gives me an indication in 
terms of workloads, flow through and trend analysis. ... But what the organisation is 
interested in is things like how many cases are actually threatened with homelessness, but 
more importantly wherever it is, homelessness prevented. ... So that's what we're about, 
you know, we're about improving private sector accommodation. We're also about 
preventing homelessness. 


The emphasis in these cases on tenancy relations was upon mediation and 
conciliation. Statistical monitoring of tenancy relations' operation thus featured 
homelessness prevention highly. Yet, of course, this practice raised a paradox for 
the local authority — in seeking to position themselves as 'partners' with private 
landlords, they nevertheless were forced into operating against the landlord interest 
by forcing the landlord to go to the bitter end (a practice which discouraged 
landlords from seeing themselves as 'partners'). 

By contrast, in some authorities, generally in the North of England, a different 
tenure pattern presented itself. Here, rather than being 'partners in meeting housing 
need', local authorities and private landlords felt themselves to be in competition 


84 See, for example, DoE, Homelesmess Code of Practice for Local Authorities (London: HMSO, 3rd 
ed, 1991) para 13.11; seo also P. Watchman, “Heartbreak Hotel’ (1988) Journal of Social Welfare 
Law 147. 

85 A practice which, after our fieldwork was completed, was found to be unlawful: see R v Newham LBC 
ex parte Khan, The Times, 9 May 2000. 
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with each other. Landlord accreditation schemes were in some areas problematic 
for this reason, particularly when the quality of stock was poor: ‘given the 
authority’s problems as a landlord, we'd far rather have people paying a reasonable 
rent to the Council for a fairly good property than have them paying a higher rent 
to private landlords for some of the properties that are available there'. That having 
been said, it was important to appreciate that, even when there was this type of 
competition, local authority strategies were devised to create a joint working 
framework. So, in one Northern local authority which had been staunchly Labour 
in the 1980s, the approach was described as follows: 
One of the weaknesses of the strategy 1n [the 1980s] which certainly derived from a political 
sort of attitude to landlords in those days was that we didn't seek to have a dialogue with 
landlords ... and I think over the years we left it rather a long time before we sat down with 
landlords. But we now have. For the last three or four years we've developed I suppose a 
twin track approach in which we have dialogue with landlords which is fairly 
comprehensive. A landlords’ forum also meets four times a year. 
Hence, in order to appreciate the scope and nature of tenancy relations work it is 
important to locate it within the broad context of an evolution in policy thinking 
about the private rented sector. In the 1970s the sector was regarded as an historical 
anachronism. Now a confrontational attitude is regarded as counter-productive. 
Thus, while prosecutions may have been relatively modest in the anti-private 
renting environment surrounding the inception of the legislation, changes to that 
context mean it is now even less likely that prosecution will occur. 


The rise of the managerialist culture 


Not only does tenancy relations work need to be contextualised with respect to a 
range of other policy priorities, but also with respect to the organisational and 
regulatory ethos within which local authorities exercise their powers. After 
compulsory competitive tendering, which prioritised the three Es (economy, 
efficiency, and effectiveness), New Labour's prescription for public services 
involved a shift to a less prescriptive and more reflexive notion of Best Value, 
which prioritised the four Cs (challenge, compare, consult, and compete).9 
Tenancy relations work takes place within a framework which compels local 
authorities to undertake a cost-benefit analysis of the value of prosecution. If 
landlords were being given negligible fines, it took six months of labour for an 
individual officer to put the documents together, the witnesses may not be regarded 
as credible or may give up before trial, was it really worth prosecuting landlords? 
The penalties are so skimpy anyway, you know, if you're going to put huge amounts of legal 
work and so on, and officer time, and you're going to just get somebody with a caution or... 
a small fine ... is it really cost effective in the days of best value and so on? 
Cost is generally a higher factor in any action the council takes at the moment, ... As far as 
the council is concerned, the council don't get no benefit whatsoever [when a] fine is 
imposed. Even if a large fine was imposed then ... it might give us a sense of achievement 
in having successfully prosecuted .. but it doesn't get us anything in real terms. We still 
have to fund the case. We might get that back in the costs order 


86 Seo P. Vincent-Jones, ‘Central-Local Relations under the Local Government Act 1999: A New 
Consensus?’ (2000) 63 Modern Law Review 84. 

87 The legal officer at this local authority felt that orders for the defendant to pay the local authority's 
costs of mounting the prosecution were generally unrealistic. 
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The common complaint that prosecution reaped a fractional award (as opposed to 
the equally certain view that prosecution acts as a deterrent) enabled this officer to 
justify the non-prosecutorial stance of the local authority in cost-benefit terms. 
Equally, concentration on prevention of homelessness as part of tenancy relations 
work, as opposed to prosecuting, was commonly regarded as providing value for 
money for the local authority: 
Only when [tenancy relations] were satisfied they couldn't do anything about [the notice/ 
harassment] would they refer to the [homelessness section] ... Effectively we are looking at 
all ways to prevent homelessness. ... I mean, clearly a [homelessness] application to the 
. you' ve got on-costs of actually processing that application and then, ultimately, 
you've got the cost of actually providing accommodation. 


In some authorities, because prosecution was seen as having no discernable benefit 
other than advancing the local authority’s rhetoric of deterrence, prosecution was 
often marginalised in favour of more co-operative strategies which were 
measurable. For others, the Best Value mentality was a constraint within which 
they were forced to work, even if it was a source of regret. So, for example, in one 
local authority we were provided with statistics on the private sector strategy and 
directed to look straight at the ‘homelessness prevented’ column — this was a 
measurable, costed service to the authority (although somewhat arbitrary and 
judgment-dependent). Yet, at the same time, this was an authority which had been 
willing to take a prosecution which also clarified a point of law within the PEA 
(where a male landlord had filmed his female tenants in the bathroom through a 
two-way mirror). Hence, even though there is increasing emphasis on cost-benefit 

because there is some flexibility about how ‘benefits’ should be 
construed it is possible to arrive at very different judgements about whether it is 
‘worth’ pursuing a prosecution. In this instance, clarification of a point of law was 
seen as a sufficiently large benefit to make the costs worth bearing. 


Bureaucratic impediments 
Tenancy relations work cross-cuts the activities of a number of different 
departments of the local authority. In particular, environmental health, housing 
benefit, housing advice, homelessness and (social) housing allocators can all be 
incorporated in a private sector strategy. It was therefore necessary for good 
working relationships to exist in order to facilitate cross-referrals. If cases did not 
come to the attention of the TRO then clearly regulatory action was unlikely to 
result. We have already highlighted the situation in hard-pressed authorities, where 
the relationship between tenancy relations and homelessness work was regarded as 
crucial. The bureaucratic impediments in our study areas went beyond this, 
commonly extending to the inability of these other branches to spot issues of 
harassment and unlawful eviction. For example, one environmental health officer 
in a busy London borough referred to his training on landlord and tenant issues 
being twenty years old; housing advisors lacked relevant training; or, in areas 
where there was little demand for local authority property, complainants might 
simply be processed through the housing allocation route without further enquiry. 
An equally important issue relates to the location of tenancy relations within the 
local authority structure. While cross-departmental working was seen as effective 
in some authorities, bureaucratic structures nonetheless tended to inhibit 
prosecution in favour of compliance. Where TROs acted on referrals from within 
the local authority to prevent homelessness, once again this inhibited prosecution. 
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Commonly, TROs were able to prosecute only after receiving the go-ahead from 
the legal services team. Where legal services were provided on an in-house basis, 
they were regularly (although not uniformly) criticised by officers in our study as 
being either unduly cautious or as not treating harassment and unlawful eviction as 
an important issue. Rather than being an institutional problem, this was generally 
regarded as personality driven. In some areas, it seemed that the lawyer’s view on 
the case provides another layer of moral judgment which potentially stalls any 
potential prosecution — so, one local authority solicitor explained her approach in 
these cases: 


If we feel technically the legislation’s been breached, technically harasament has occurred, 
bat the landlord has been, how shall we say, very helpful all the way through, never had any 
problems with him before, the tenants were a bit problematic in one way or another, we 
sometimes offer a formal caution rather than proceed with the matter to Court. 


Even where a TRO was located within legal services, a conciliation approach was 
regarded as more appropriate than prosecution (although we would characterise 
this officer’s approach as insistent rather than persuasive, within Hutter’s 
categorisation). Here, the TRO explained his approach in the following terms: ‘I 
always think that to prosecute is you’ve failed in ... keeping the tenant in their 
home and in a good environment. So, really, it’s as a last resort that we would 
actually prosecute. We would try our best to conciliate and, where possible, to 
bring both parties in.’ 


Interpreting the actions of landlords and occupiers 


Finally, the way local authority officers’ perceive the actions of both landlords and 
tenants is a key determinant of their regulatory response. As Nelken neatly showed, 
the types of landlords who are responsible for much of the crime (or, more 
accurately, that which is reported to the local authority) in this area are far from the 
Rachman stereotype. Our study also suggested that most landlords responsible for 
unlawful eviction and harassment are individuals operating in the sector as a 
sideline to their main or other business. Thus, it would not be unreasonable to 
anticipate that these types of landlords will form the majority of those coming to 
the attention of the local authority (particularly as this group is less likely to have 
access to legal advice). 

The essential point, though, about this counter-stereotype was that local 
authority officers by-and-large understood what leads this type of landlord into 
breaking the law. Local authority actions were, therefore, premised upon working 
with this type of landlord, to provide them with the understanding to evict the 
occupier in accordance with the law. Thus, tenancy relations work reinforces the 
rule of law (or rule through law*): 


The reason I' m keen on [providing advice to landlords], and T ve really pushed it, is because 
I personally felt that part of my job is to make sure that evictions are done lawfully. And 
there is a lot of ignorance about the procedure and the ease of going for possession. I think 
people are worried that they're given a £500 bill and it's very difficult to get tenants out. 
But, with the new AST regime, as you know, it's a lot easier. And, I think, once landlords 
are aware that it’s a fairly straightforward procedure and it's not costly, there's going to be 
more chance of a lawful eviction than a non-lawful eviction. So, I think it's part of my job to 


88 Seo P. Hillyard and J. Percy-Smith, The Coercive State: The Decline of Democracy in Britain 
(London: Fontana, 1987). 
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make sure that landlords are aware of the lawful process and the only way you can do that is 

to open up the service. (emphasis in original) 

Landlord amateurism was particularly evident in TROs’ understanding of what 

landlord crime. The most commonly cited reason was that landlords 
believed that the property that was the subject of the lease remained their own.® 
Landlord crime was therefore something which could be rectified by a little legal 
advice — which in the majority of cases was true — occasionally backed up by a 
threat of prosecution. 

Tenancy relations work requires officers to take a view about the actions of 
occupiers and landlords. It is a subjective value-laden enterprise. So, for example, 
the principal cause of harassment and unlawful eviction in our study areas was 
non-payment of rent, and this was principally due to the failure of housing benefit 
to be paid within the correct timescale or to housing benefit not covering the full 
amount of the rent. Landlord crime might then be characterised as an inevitable 
frustration with local authority procedures, or tenants not filling out benefit forms 
correctly. When the occupier had been involved in the stigmatised range of 
actions which fell within the umbrella term ‘anti-social behaviour’, landlord crime 
might be regarded by local authority officers as ‘six of one and half a dozen of the 
other’. 

One of our study areas provided an excellent example of the effect this type of 
judgment had on working practices. They had recently successfully prosecuted a 
male landlord who had been videoing his female occupiers in the bathroom 
through a two-way mirror. The prosecution was in many respects pathbreaking as, 
on its face, this was not an action which fitted neatly within the Protection from 
Eviction Act. The Manager drew a distinction between this type of case — ‘peeping 
Tom’ — and another type — ‘little old lady’ — to draw attention to what he referred to 
as a ‘spectrum of landlords’, In the ‘little old lady’ case, 


what are you trying to achieve there? Are you trying to achieve compensation for a tenant? 
Or are you actually trying to improve living conditions? If the property is okay and you have 
a view about the background circumstances to that, yeah, the question will be ‘Is that a 
priority for you in terms of the aims and objectives, you know, within the private sector 
strategy?’ That’s the sort of question that I would expect everyone to ask themselves. 


` Often in our interviews with local authority officers, they would talk about their 
assessments of whether the complainant would make a credible witness at any 
potential trial. Judgments about credibility equally reflect upon the officer’s 
perceptions of judicial and magistrate prejudices as well as their own perceptions 
of the complainant: 
we have had cases where tenants have had criminal records and we know, although it maybe 
shouldn't be that way, that the Court would probably look on their evidence as not so 
satisfactory. 


At the same time, it was accepted by most officers that occupiers’ motivations for 
prosecution might not be as strong as that of the officers. Particularly in areas of 


housing stress, it was believed that the reason for seeking assistance in the first 
place was to obtain better accommodation. For example, one TRO, who worked in 


89 It is of some interest that Nelken’s study made a similar finding, which was specifically related by 


landlords [particularty occupation 
attempts to defend their tenants.’ One HMw caves! tis Gaon Io Mosis ce eter 
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a housing stress area, made this comment about why occupiers might not wish to 

proceed with a prosecution: 
I mean, with the tenants, the witnesses you have, the material you‘ve got is sometimes not 
very good and they do change their minds, be all keen but once you‘ve got their council 
house, well, you weren't bothered. You'd got what you wanted and it's just human nature 
because there's nothing in [prosecution] for them, ... 

Occupiers' motivation was an important factor to most authorities who, as much as 

anything else, were looking to see if the occupier would make a 'good' witness: 
Some of the cases fal] by the way because the tenant doesn't come back or is unable to 
substantiate what they've said. So, it's not just that there's a clear case and the tenant has 
decided not to go because of the court, it's also that, when you question a tenant, it's a lack 
of substance. So it could be a mixture of both: a fear of court and also that they're worried 
about being found out themselves. That does happen. ... And you're never quite sure if it’s 
the fear of court, or whether they've got something to hide, or unable to fully substantiate 
what they've said. It's very difficult really. 


Partly because of this and partly because they did not want to waste time taking 
witness statements for a prosecution which might or might not go ahead, 
complainants were then often warned about how long it would take before the case 
was completed. 


Conclusions 


Given the vociferous campaigns waged against Rachmanite landlords, on one level 
it may be surprising to find that few landlords are actually prosecuted for 
harassment and unlawful eviction. A reading of the regulation literature, however, 
suggests that it would be surprising if there were more prosecutions because the 
standard procedures operated by most regulatory bodies in the UK tend towards 
enforcing compliance with codes, with prosecution as a threatened last resort. In 
this article, we have suggested that the policing of harassment and unlawful 
eviction is influenced by a number of factors which have been identified in the 
existing literature as encouraging a compliance-based strategy. We have argued, 
however, that there is a specific constellation of influences which make 
compliance strategies all the more likely in this regulatory field. Regulatory 
action is underpinned by legislation enacted in the 1960s and 1970s; setting the 
operation of that legislation in its broader social and political context highlights 
key shifts which militate against enforcement and prosecution. 

Central government has argued since the mid-1980s that it needs the private 
rented sector and the sector has taken up a privileged position in housing policy 
debates. No longer are landlords perceived in this discourse as Rachmanites — 
rather, they are partners in local housing strategies. The rhetoric of Rachmanism 
remains in the legislation designed to root out landlords guilty of harassment and 
unlawful eviction, but scratching the surface of that legislation reveals a different 
set of realities. 

At the individual level reductions in security of tenure have disempowered 
households in the sector. At the organisational level, the interweaving of tenancy 
relations work with broader private sector strategies and homelessness duties 
means that prosecution is almost inevitably constructed as a less desirable course 
of action. In areas of housing stress, the absence of alternative accommodation 
makes it imperative for local authorities to work with the private rented sector, 
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irrespective of whether this is seen as desirable. It is perhaps no surprise that there 
are bureaucratic impediments in the way of prosecution, but the current regime of 
Best Value — which impacts upon all local government regulatory activity — 
reduces further the attractiveness of pursuing prosecutions, which carry large costs 
but only indistinct benefits. Similarly it is no surprise that officers take a view 
about the morality of both landlord and tenant behaviour in determining the action 
they will take. Yet it seems clear that morality is constructed by reference to a 
number of different factors such as the authority's own objectives, financial 
constraints placed upon the authority, and displaced onto judicial attitudes. 
Tenancy relations work provides a valuable insight into the complex array of 
influences that shape regulatory strategies. It clearly indicates how changing policy 
discourse combines with a relatively static legal framework, resource constraints 
together with the understandings and discretionary action of implementing agents 
at local level to engineer compliance strategies. 


854 © The Modern Law Review Linnted 2001 


The Common Travel Area between Britain and Ireland 
Bernard Ryan* 


Despite its endorsement by the Treaty of Amsterdam, the origins and content of 
the ‘common travel area’ between Britain and Ireland remain largely unknown. 
This article relies upon published and archive material in order to provide a 
comprehensive analysis of the common travel area. It shows that the common 
travel area has been founded upon administrative agreements (in 1922 and 1952), 
that it has influenced the special status of Irish nationals in British law and vice 
versa, and that it has been reflected in the law on entry to each state from the 
other and in the enforcement by each state of the other’s immigration policy. It 
goes on to argue that the existence of a land border between the two states has 
been the primary reason for the common travel area. The implications for the 
common travel area of the recent increase in immigration to Ireland are then 
examined. Here, it is shown there have been significant changes to Irish 
immigration law relating to the common travel area since 1997, and it is 
suggested that these new circumstances may result in further reform of laws and 
practices in both Britain and Ireland. 


The common travel area has acquired new prominence since the 1997 Treaty of 
Amsterdam confirmed that Britain and Ireland! would remain separate from the 
Schengen system of open borders.? The special relationship between Britain and 
Ireland in immigration matters was also specifically endorsed by a Protocol to the 
European Treaties agreed at Amsterdam, which provides that the two states may 
*continue to make arrangements between themselves relating to the movement of 
persons between their territories (the Common Travel Area)'? The recognition 
given to the common travel area by the Treaty of Amsterdam was highly unusual, 
however. It fitted awkwardly with the prior reluctance of British and Irish 
governments to admit that there were 'arrangements ... relating to the movement 
of persons' between them. Even after the Treaty of Amsterdam, it remains the case 
that the content of those ‘arrangements’ has not been publicised by the two states. 

This article sets out to provide a comprehensive analysis of the history and the 
content of the common travel area. In order to do so, reliance is placed both upon 
published sources and upon archive material obtained from the Public Record 


* Lecturer in Law, University of Kent at Canterbury. The part of the research for this article which was 
conducted in Dublin was made possible by a grant from the Society of Public Teachers of Law and by the 
facilities made available by the Faculty of Law of University College Dublin. I would like to thank them 
for their support. I would also like to thank John Fitzpatrick, Steve Peers, Harm Schepel and Sophie 
Vigneron for their valuable comments on the article in draft. 


1 The term ‘Britain’ is used here as a synonym for the United Kingdom. The terms ‘Irish Free State’ 
and ‘Ireland’ are used to refer to the Irish state before and after the adoption of the 1937 Constitution 
of Ireland, save that the terms ‘Eire’, ‘Irish Republic’ and ‘Republic of Ireland’ are used where they 
ure ma quoe Kok erent rena ub and greece foster tQ émet 

two islands. 


2 For a discussion of the legal provisions, see M. Hedemann-Robinson, ‘The Area af Freedom, 
Security and Justice with regard to the UK, Ireland and Denmark: The ‘Opt-in Opt-Outs'" under tbe 
Treaty of Amsterdam’ in D. O'Keeffe and P. Twomey, Legal Issues of the Amsterdam Treaty 
(Oxford: Hart, 1999) 291-294. 

3 Protocol on the application of certain aspects of Art 7a of the Treaty establishing the European 
Community to the United Kingdom and to Ireland, Art 2. 
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Office and the National Archives of Ireland. The account begins with the 
establishment of the common travel area — initially, after the creation of the Irish 
Free State in 1922, and again after the introduction of restrictions on movement 
during the second world war. This is followed by a summary of the main elements 
of the law relating to the common travel area — specifically, the status of Irish 
nationals in British law and vice versa, the law on entry to each state from the 
other, and the enforcement by each state of the other's immigration policy. The 
underlying reasons for the durability of the common travel area are then 
considered, before a final section examines the changes in Irish law relating to the 
common travel area which have resulted from the increased immigration and 
asylum applications there since the mid-1990s. It will be suggested by way of 
conclusion that the common travel area now faces a qualitatively new set of 
pressures, the likely result of which is further reform in the laws and practices 
which relate to it.5 


The establishment of the common travel area 


The absence of immigration controls between Britain and the Irish state has been 
the norm for most of the period since the Irish Free State was founded on 6 
December 1922. Prior to that date, aliens law had been enforced at Irish ports in the 
same way as elsewhere in the United Kingdom. When the Home Office was faced 
with the imminent establishment of the Free State, its view was that it ‘would not 
propose to require under the Aliens Order a passport system between this country 
and Ireland, and could not make any use of such a requirement if they were asked 
to impose it’.6 The status quo depended however upon Free State agreement to 
continue to participate in the British system of immigration control, and two Home 
Office officials visited Dublin in November 1922 in order to persuade the new 
Ministry of Home Affairs to do so.’ The Irish officials appear to have accepted the 
proposal with enthusiasm, believing that co-operation was the most effective 
means for the Free State to control aliens in general and 'Bolshevists' in 
particular. The terms of the co-operation between the two departments were 
resolved at a further meeting in Dublin in December 1922, and confirmed in a 
letter from the Home Office to the Ministry of Home Affairs in February 1923? 
The new arrangements provided that each state would enforce the other's 
conditions of landing for aliens; that the British suspect index and circulars relating 
to aliens would be provided to the Irish authorities; that aliens who moved between 
the two states would be subject to at most minimal registration requirements; and, 


4 The following abbreviations are used for the archive material: Cabinet Office (CAB), Dominions 
Ce eee ever M DO 
and Department of the Taoiseach (DT) files of the National Archives of Ireland (NAT). 

5 Note that the position of the Channel Islands and the Isle of Man are not examined. In British law, 
the Immigration Act 1971, s 1(3) defines the ‘common travel aree’ to include the Channel Islands 
and Isle of Man. The benefits which Irish immigration law confers upon British nationals and entry 
from Britain also extend to the Channel Islands and the Isle of Man: see in particular the definition of 
‘Great Britain’ in the Aliens Order 1946 (SR&O 1946 No 395). 

‘Aliens Restriction Passports for Ireland’ memorandum of 2 March 1922 (PRO, HO 45/ 14630). 
Under the Anglo-Irish Treaty of 1921 a Provisional Government had been established in Dublin on 
14 January 1922. 

8 Report of O.F. Dawson, 7 December 1922, including a memorandum submitted to the Ministry of 

Home Affairs on 22 November 1922 (PRO, HO 45/ 15629). 

9 Report of EB. Cooper of 15 December 1922 and letter from Home Office to Ministry of Home 

Affairs, 2 February 1923 (PRO, HO 45/ 15629). 
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that each state would enforce the other’s deportation decisions. Pursuant to that 
agreement, the following year saw the provision to the Free State of Britain’s 
‘black list’ of those who should not be issued with British passports, and agreement 
that the Home Office suspect list would be provided to the Free State’s newly- 
established passport office in New York.!° 

The two states’ administrative co-operation was also reflected in- their 
immigration laws. In March 1923, British law was amended to make it clear that 
an alien arriving from the Free State would not require leave to enter.!! The 1923 
amendment also deemed the Free State to be part of the ‘United Kingdom’ for the 
purposes of British aliens law, with the result that limits on the length of an alien’s 
stay in Britain could not be avoided by entry to the Free State. The Free State’s 
Aliens Order 1925 provided that aliens would not require leave to enter if they 
came from Great Britain or Northern Ireland, save where the British authorities had 
placed a time limit on their stay which had expired, they had entered Britain 
illegally, or they had been deported or excluded from Britain.” Finally, British law 
was amended in 1925 so as to give effect to any conditions imposed upon aliens by 
the Free State. !3 

Unrestricted movement between the two states continued until the second world 
war.'4 During the war, however, Ireland’s neutrality led both states to favour 
controls on movement — Britain, primarily out of fear of espionage and 
subversion,5 and Ireland, primarily in order to prevent an influx of refugees.!ó 
The British authorities operated controls on passengers between Great Britain and 
the island of Ireland from September 1939," and a British travel permit was 
necessary in order to travel in either direction from June 1940.18 Wartime travel 
from Ireland to Great Britain was in practice restricted to those who went to Great 
Britain for the purposes of employment, and was subject to the permission of both 
the British and Irish authorities.!? Entry from Ireland to Northern Ireland was also 
made more difficult by the requirement to possess a document of identity?? and, for 
longer stays, a residence permit?! The Irish authorities meanwhile required the 
keepers of hotels and similar premises to make returns to the police of those other 
than Irish nationals, and prohibited those other than British and Irish nationals from 
entering Ireland from Britain without leave.” 


10 'Communication of Passport Office Black List to Free State Government’ February 1924 (PRO, FO 
372/ 2091) and ‘Memorandum of Conclusions of a Conference with the Insh Free State Minister of 
External Affairs at the Colonial Office’ June 23rd, 1924’ (PRO, HO 45/14630). 

11 Aliens Order 1923 (SR&O 1923 No 326). 

12 Art 1 of the Aliens Order 1925 (SR&O 1925 No 2). 

13 Aliens Order 1925 (SR&O 1925 No 760). 

14 See ‘Immigration Control Proposed Arrangement for Co-operation between the British Home Office 
and the Department of Justice’ Department of Justice memorandum of 27 February 1952 (NAI, DT 
§15273A). : 

15 See E. O'Halpin, ‘Anglo-Irish Security Liaison m the Second World War’ in B. Girvin and G. 
Roberts (eds), Ireland and the Second World War: Politics, Society and Remembrance (Dublin: Four 
Courts Press, 2000) 139-140. 

16 See ‘Memorandum relating to the Control of Aliens and Control of Influx of People from Great 
Britain’ 7 October 1939 (NAIL, DT 115124). 

17 Passenger Traffic Order 1939 (SR&O 1939 No 1163) and Aliens Order 1939 (SR&O 1939 No 994). 

18 Passenger Traffic Order 1940 (SR&O 1940 No 933) 

19 For discussion of Irish labour migration in wartime, see J. Jackson, The Irish in Britain 
Routledge and Kegan Paul, 1963) 98-105 and T. Connolly, ‘Irish Workers in Britain during World 
War Two’ in Girvin and Roberts, n 15 above. 

20 SRO of Northem Ireland 1940 No 51. 

21 Residence in Northern Ireland (Restriction) Order 1942 (SR&O 1942 No 2501). 

22 Aliens Order 1939 (SR&O 1939 No 291) and Aliens Order 1943 (SR&O 1943 No 169). 
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Controls on movement continued for several years after the war. Ireland permitted 
aliens to enter freely from Britain from December 1946,3 and the British 
requirement of a permit when travelling between the island of Ireland and Great 
Britain lapsed at the end of 1947. British immigration controls remained in place, 
however, and the consequent checks on those travelling between Northern Ireland 
and Great Britain were repeatedly questioned by Northern Irish Unionists in the years 
after 1947.4 The Government's view was that these controls could be abolished only 
if ‘the Irish Republic would once again join with us in working a common system for 
the control of aliens’. That required ‘that the United Kingdom and the Irish Republic 
should agree to follow a similar immigration policy, to set up a similar system of 
immigration control, and to agree that any alien who ... got into the other country, 
would be accepted back if the second country did not want him to stay' 25 

The origins of the current common travel area lie in the Irish agreement to such a 
'similar immigration policy' in early 1952, in the form of an exchange of letters 
between the Home Office and the Irish Department of Justice.” That arrangement 
provided that each state would refuse leave to land to persons in transit to the other 
state whom it was 'satisfied that for any reason ... would not be allowed to land in 
the other country'. The two states were to notify one another of any action taken in 
relation to persons on the other's list of undesirable aliens. They agreed to re-admit 
aliens who, having entered the other state through their territory, were not 
permitted to remain there. It was also provided that the Irish authorities would give 
tbe Home Office information about all aliens who entered or left Ireland, so that a 
single index of entry and exit for the two states could be maintained, to which the 
Irish would have access. Finally, the arrangement affirmed the right of each state to 
reach decisions on the grant of asylum and ‘in any particular case'.? 

Once agreement has been reached with the Irish authorities, Britain abolished 
immigration controls on travel to Great Britain from the island of Ireland in April 
1952, through the repeal of the requirement for aliens to obtain leave to land if 
their journey was from Ireland.?? The reform of British law relating to aliens in the 
following year then saw use of the term 'common travel area' to describe this 
arrangement for the first time.” The 1952 agreement was not however made 
public. This appears to have been at the behest of the Irish authorities, who feared 
that ‘objection might be raised to an arrangement for our notifying the British of all 
arrivals and departures of aliens, on the ground that it would not be in keeping with 
our position as an independent state’. The Irish officials involved in the 
negotiations informed their Home Office counterparts that, 'since the proposed 


23 Aliens Order 1946, Art 5(2). It required aliens to register within 24 hours of arrival, which period 
was extended to seven days by the Aliens (Amendment) Order 1962 (SI No 112 of 1962). 

24 See HC Debs vol 446 col 1158-1166 28 January 1948; vol 463 col 543 24 March 1949, vol 478 cols 
842—849 28 July 1950. 

25 Under-Secretary of State for the Home Department, Geoffrey de Freitas, HC Deb vol 478 col 847 28 
July 1950. 

26 The summary here is based on the draft in "Heads for Arrangement between Home Office, London 
and Department of Justice, Dublin’, February 1952 (NAI, DT S15273A). For the approval of the 


information on the British side is apparently unavailable at present in the PRO. 

It is posmble that the terms of the 1952 arrangement were modified during the negotiations, or in 

subsequent years. Note however that the 1952 draft is also presumed to be authoritative in 

Meehan, Free Movement between Ireland and the UK: From the ‘Common Travel Area’ to 

Common Travel Area (Dublin: Policy Institute, 2000) 26-30. 

28 Aliens (No 2) Order 1952, SI 1952 No 636. 

29 Aliens Order 1953, SI 1953 No 1671, Art 3. 

30 ‘Immigration Control Co-operation with British’ Department of Justice memorandum of 15 February 
1952 (NAI, DT S15273A). 
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arrangements would be entirely informal, it would be undesirable that any 
publicity be given'! No reference was made to the new ment when the 
lifting of controls was announced in the House of Commons.** Equally, when the 
Irish Minister for Justice was asked in the Ddil if there had been consultation on the 
abolition of controls, his evasive response was that, while the Irish Government 
had been informed, ‘its attitude was that the abolition of a British control was a 
matter for the British themselves’ .?? 


The law on status 


Although based upon an administrative arrangement, the common travel area has 
been manifest in various ways in British and Irish law. The first question to 
consider is the status of British and Irish nationals in each other’s law. It turns out 
that the answer to that question is a complex one: while Irish nationals have a 
special position under British nationality law, British nationals have a special 
status under Irish immigration law. The difference between the two states has its 
origins in British and Irish disagreements as to the relationship between their two 
nationalities in the decades after 1922. What the two states share however is that 
the common travel area has been among the primary reasons for the special status 
accorded to the other’s nationals. 

When the Free State was established in 1922, it was classed as dominion.** As a 
result, those born in the territory of the Free State continued to be ‘natural-born’ 
British subjects in British law.*5 At the same time, the Free State's 1922 
Constitution created a separate Free State citizenship, and conferred on its 
parliament the power to define the conditions governing the acquisition and loss of 
citizenship.” When that power of definition was exercised by the Irish Nationality 
and Citizenship Act 1935, an attempt was made to separate Free State citizenship 
from British subjecthood. British statute and common law on nationality were 
repealed in the Free State, and it was provided that ‘the facts or events’ which gave 
rise to Free State citizenship should not confer any other nationality or citizenship 
upon an individual?" Britain did not however amend its law, on the grounds that 
the Free State remained within the Commonwealth, and therefore remained part of 
Britain's dominions.*® This inconsistency persisted until the reformulation of 
British nationality law by the British Nationality Act 1948, as a result of which 
those born in Ireland ceased to be British subjects.?? Nevertheless, the 1948 Act 


31 Department of Justice memorandum of 27 February 1952, n 14 above. 

32 Home Secretary, Douglas Maxwell Fyfe, HC Deb vol 498 cols 820—821 27 March 1952. 

33 Frank Aiken, Ddil Debates vol 131 col 174 23 April 1952. 

34 Under the Articles of Agreement for a Treaty between Great Britain and Ireland (1921), Art 1, the 
Free State was to have the ‘same constitutional status’ as Australia, Canada, New Zealand and South 
Africa. 

35 British Nationality and Status of Aliens Act 1914, s 1. 

36 Constitution of the Irish Free State, Art 3. 

37 Irish Nationality and Citizenship Act 1935, s 33. 

38 See the statement of Dominions Secretary, J. H. Thomas, HC Deb vol 295 col 645 27 November 
1934, and his speech at Derby on 1 December 1934 (extract in PRO, DO 35/112/1). 

39 This was the result of the omission of Ireland from the list of states whose citizens became British 
subjects: British Nationality Act 1948, s 1. Irish nationals who wero British subjects in 1948 were 
penmitted to retain that status on the grounds of Crown service, possession of a British passport, or 
‘associations by way of descent, residence or otherwise with the United Kmgdom’: British 
Nationality Act 1948, s 2 (and now British Nationality Act 1981, s 31). In addition, those born before 
1922 in the territory of the Free State but neither domiciled there in 1922, nor subsequently resident, 
were granted full British citizenship by the Ireland Act 1949, s 5. 
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continued to treat Irish nationals as a special case: British law was to apply to Irish 
nationals in the same way as British subjects, and Ireland was equated with 
Commonwealth states, in that Irish nationals were not ‘aliens’ and Ireland was not 
classed as a ‘foreign country’.*! 

The special status of Irish nationals under the 1948 Act was intended to ensure 
that their legal rights in Britain were maintained, rather than to reflect the 
existence of the common travel area.? The common travel area was however 
decisive in the retention of the special status of Irish nationals even after Ireland 
declared a republic and severed its last links with the Crown and Commonwealth 
in December 1948.43 Some British officials feared that, with those developments, 
Ireland might have to be classed as a foreign state, with the result that it could 
not be given preferential treatment in immigration matters. The extension of 
aliens legislation to Irish nationals would have been costly in administrative 
terms, and would have conflicted with the postwar need to recruit Irish labour. 
More importantly, the extension of immigration control to Ireland was thought 
impossible — firstly, because ‘no effective control over that border is possible, 
and ... control of the main roads and railways would cause great inconvenience 
to the inhabitants of Northern Ireland,’ and secondly, because it was thought 
politically unacceptable to introduce permanent immigration controls between 
the island of Ireland and Great Britain. The solution to these presumed 
difficulties was contained in section 2 of the Ireland Act 1949, according to 
which ‘the Republic of Ireland is not a foreign country for the purposes of any 
law in force in any part of the United Kingdom’ and ‘references in any Act of 
Parliament, other enactment or instrument whatsoever, whether passed or made 
before or after the passing of this Act, to foreigners, aliens, foreign countries . 
shall be construed accordingly.’ The Prime Minister made clear that these 
statements specifically reflected the desire to avoid imposing immigration 
control upon Irish nationals, in light of ‘the difficulties caused because of the fact 
of the land frontier between Northern Ireland ... and Eire'.^5 The British belief 
that there should not be immigration control between the two states was 
therefore one of the main reasons for the preservation in 1949 of the special 
treatment of Irish nationals under the 1948 Act, the substance of which remains 
in force.46 

Despite their favoured status in nationality law, Irish nationals are not however a 
special case within British immigration law. Irish nationals were made subject to 
immigration law together with Commonwealth citizens by the Commonwealth 
Immigrants Act 1962.47 The inclusion of the Irish in the 1962 legislation was part 
of an attempt by the Conservative Government of the day to meet the plausible 


40 British Nationality Act 1948, s 3. An exception was made for criminal offences for which an allen 
would not be liable, or for which there would not have been liability 1f the act were not committed in 


42 See the remarks of Attorney-General, H. W. Shawcross, HC Deb vol 453 col 506 7 July 1948 

43 Republic of Ireland Act 1948. s 1 of the Act repealed the Executive Authority (External Relations) 
Act 1936, which had authorised the King to act on behalf of the Insh state in external relations. 

44 Memorandum CPM (48) 11 of the ‘Committee on Preperation for the Meeting of Commonwealth 
Prime Ministers’ 5 October 1948, and the related letter from Lord Jowitt to Prime Minister, Clement 
Attlee of 9 October 1948 (PRO, CAB 1/46). 

45 Clement Attlee, HC Deb vol 464 col 1855 11 May 1949. 

46 83 of the 1948 Act is still in force, while the relevant parts of s 32 of the 1948 Act have been 
replaced by the British Nationality Act 1981, s 50. 

47 Commonwealth Immigrants Act 1962, s 1(4). 
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criticism that its intention was to limit non-white immigration only.*? The force of 
that response was admittedly weakened by the fact that immigration control was 
not to apply to entry from Ireland (see below). It remains the position under the 
Immigration Act 1971 that Irish nationals are subject to British immigration law, 
although entry from Ireland typically is not. One peculiar consequence was that, 
when the 1962 Act came into force, Irish nationals became liable to deportation 
from Britain, even though they could readily evade deportation orders in practice. 
The rationale for that anomaly was that not to have a power to deport Irish 
nationals was unacceptable because it would have placed them in a formally better 
position than Commonwealth citizens. 

Irish law on the status of British nationals has followed a quite different route. 
Because of the importance to Ireland of the separateness of Irish and British 
nationality, Irish nationality law does not in general treat British nationals as a 
special case. While the 1935 Act on nationality was silent on the status of those 
who were not citizens of the Free State, the Irish Nationality and Citizenshi Drs es 
1956 provides that a ‘non-national’ is ‘a person who is not an Irish citizen.’ 
one exception is that a series of Orders passed between 1949 and 1951 provide ns 
British nationals, together with the citizens of certain Commonwealth states, 
should 'subject to law, enjoy in Ireland similar rights and, privileges to those 
enjoyed by Irish citizens’ in those states.5?? Although these Orders remain in force, 


` it is not clear that they have ever made a difference to the position of nationals of 


those states. In particular, whereas Irish nationals have full rights of political 
participation in Britain, British nationals had no political rights in Ireland until 
1985. They now have a vote in parliamentary elections, but cannot vote in 
presidential elections or constitutional referenda, and are precluded from election 
to the Irish parliament. 

Preferential treatment has instead been accorded to British nationals by Irish 


immigration law. While the Aliens Act 1935 — which remains the basis of Irish 


immigration law — is explicit that ‘[i]n this Act the word “‘alien’’ means a person 


48 See ‘Commonwealth Immigrants Bill: Application to the Irish Republic’ Cabinet memorandum C (61) 
180, 7 November 1961 (PRO) The claim that the 1962 legislation effected a ‘colour-bar’ was one of 
the main criticlem of it advanced by the Labour opposition: ses the remarks of Gordon Walker and 
Hugh Gaitskell, HC Deb vol 649 cols 709 and 799 16 November 1961. The Irish authorities too were 
under little doubt as to the objective of the new controls. As the Insh Ambassador put it in November 
1961: ‘Officials will not deny privately that the coloured problem is at the root of the question. My 
only feer in this matter is that the Opposition, in their efforts to beat the Government with the colour 
discrimination stick, may so high-light the different treatment of the Irish as to force the Goveznment 
to take a stranger line about Irish immigration than they would wish’: Letter of Aodh MacCanna of 3 
November 1961 to the Secretary of the Depertment of External Affairs (NAI, DT S15273B). 

49 Commonwealth Immigrants Act 1962, s 6 (3), and now Immigration Act 1971, 8 3. Deportation is 
however precluded in the case of Irish nationals and Commonwealth citizens who were ‘ordinarily 
resident’ in the United Kingdom on 1 January 1973 and who have been so for the five preceding 
years: Immigration Act 1971, s 7, which preserved the effects of s 7(2) of the 1962 Act. 

50 ‘Deportation to Ireland General Policy’ memorandum of December 1967 (PRO, HO 344/74). It 
records that between July 1962 and October 1967, 233 of the 713 Irish nationals who had been the 
subject of deportation orders had subsequently been detected in Britain. 

51 Irish Nanonahty and Citizenship Act 1956, s 2. The term ‘non-national’ was substituted for ‘alien’ by 
the Irish Nationality and Citizenship Act 2001, s 2. 

52 Citizens of United Kingdom and Colonies (Irish Citizenship Rights) Order 1949 (SI 1949 No 1) and 
similar Orders for New Zealand (SI 1949 No 2), Australia (SI 1949 No 18), South Africa (SI 1950 
No 198), Southern Rhodesia (SI 1951 No 11) and Canada (SI 1951 No 89). 

53 For Irish nationals’ right to vote in parliamentary elections, see Representation of the People Act 
1983, s 1. The right to stand for election to Parliament derives from the Act of Settlement 1700, s 3, 
as amended by the British Nationality Act 1981, Sched 7. 

54 Conshtution of Ireland, Article 16 and Electoral (Amendment) Act 1985, s 2. 
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who is not a citizen',55 it also permits the exemption of nationals of particular 
states from some or all of its provisions.5$ In 1935, that power was used to exempt 
nationals of the United Kingdom and a number of Commonwealth states,57 and the 
benefit of that exemption was continued under the Aliens Order 1946.59 After 
amendments in 1962 and 1999, it is now provided that British nationals, and they 
alone, are exempt from the 1935 Act and orders made under it. With minor 
exceptions, British nationals have therefore never been subject to Irish immigration 
law, and it has in particular never been possible to exclude or deport them from 
Ireland. 

Here too, the decisive influence of the common travel area can be seen. While 
the common travel area does not necessitate that British nationals be exempt from 
Irish immigration law, their exemption presumably reflects the fact that they can 
anyway freely enter Ireland. Other persons have however been excluded because of 
the need for consistency in the immigration laws of the two states. In 1962, it was 
the enactment of the Commonwealth Immigrants Act which led the Irish 
government to exclude Commonwealth citizens from the exemption, which was 
instead limited to those ‘born in Great Britain or Northern Ireland.'9 That however 
created the difficulty that some British nationals born outside Britain were subject 
to Irish immigration law, while some persons born in Britain, though lacking 
British nationality, were not. The Irish authorities are likely to have been especially 
concerned about the latter group, particularly because those born in Britain since 1 
January 1983 have been entitled to British nationality only if one or both of their 
parents was a British national or ‘settled’ in Britain at the time.®! Prior to the 1999 
amendments, individuals born in Britain who had not acquired British nationality 
nevertheless had an unlimited legal right to enter and reside in Ireland. Since 1999, 
there has instead been broad equivalence in the persons covered by Irish and 
British immigration law. 


Aliens Act 1935, s 2. 

Aliens Act 1935, s 10. 

Aliens (Exemption) Order 1935 (SR&O 1935 No 80), which applied to Australia, Britain, Canada, 

India, New Zealand, Newfoundland and South Africa. Nationals of those states were exempt from 

the Aliens Act 1935, ss 8 and 9, which restricted aliens’ changes of name, and from the Aliens Order 

1935 (SR&O 1935 No 108). 

58 Aliens Order 1946, Art 1. Much of the detail of Insh immigration law continnes to be contained in 
the 1946 Order, as amended. Note that, by virtue of the Immigration Act 1999, s 2, the 1946 Order 
(with the exception of its Article 13) and amendments to it prior to the 1999 Act, havo the status of 
an Act of the Irish Parliament. This provision was introduced after the Irish Supreme Court held in 
Laurentiu v Minister for Justice, Equality and Law Reform [2000] 1 YLRM 1 that part of the Aliens 
Act 1935, s 5, upon which Art 13 of the 1946 Order was besed, involved an unconstitutional 
delegation of power to the Minister for Justice. 

59 Aliens Amendment (No 2) Order 1999 (SI No 24 of 1999), Art 3 and Aliens (Exemption) Order 1999 


ARS 


(SI No 97 of 1999). 
60 Aliens (Exemption) Order 1935 (Revocation) Order 1962 (SI No 113 of 1962) and Aliens 
(Amendment) Order 1962 (SI No 112 of 1962), which are considered further below. 


61 British Nationality Act 1981, s 1. This rule does not apply where the result would be that the 
individual was stateless. Ironically, those born ın Nortbem Ireland aro eligible for Irish citizenship 
irrespective of the status of their perents: see Irish Nationality and Citizenship Act 1956, a 6, both 
prior and subsequent to its amendment by Irish Nationality and Citizenship Act 2001, s 3. 

62 The main exception, as we have seen, is that Irish nationals are subject to control in Britain alone. In 
addition, certain Commonwealth citizens who had a right of abode in Britain on 1 January 1983 are 
exempt from British immigration law alone: sco Immigration Act 1971, s 2(1), as amended by British 
Nationality Act 1981, s 39(2). 
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The law on entry 


The common travel area is also reflected in the special provision made in British 
and Irish law for entry from the other state. In Britain, that principle was first made 
explicit in the law relating to aliens in 1925, and was extended to Irish nationals 
and Commonwealth citizens when immigration law was codified by the 
Immigration Act 1971. Section 1(3) of the 1971 Act continues to provide that 
‘arrival in or departure from the United Kingdom on a local journey from or to any 
of the Islands (that is to say, the Channel Islands and Isle of Man) or the Republic 
of Ireland shall not be subject to control under this Act,’ and goes on to state that 
‘in this Act the United Kingdom and those places ... are collectively referred to as 
“the common travel area’’.’ The effect of section 1(3) is to establish a presumption 
that no-one travelling from Ireland must obtain leave to enter Britain, as would 
otherwise be required under section 3 of the 1971 Act. 

The general principle that those arriving from Ireland do not require leave to 
enter is however subject to a number of exceptions. Some individuals do not have 
a right to enter without leave: those with a deportation order in force against 
them;™ those to whom leave to enter has previously been refused (and has not 
subsequently been granted);© and, those who have been excluded from Britain on 
the grounds that this is ‘conducive to the public good’. Leave to enter is also 
required by certain categories of person: visa nationals; those (other than Irish 
nationals) who travel by air from Ireland, having commenced their journey 
outside the common travel area, but who were not given ‘leave to land’ in Ireland; 
those who entered Ireland unlawfully from outside the common travel area; and, 
those who enter Ireland from another part of the common travel area which the y 
entered unlawfully or where they had remained after expiry of their leave. 
While the purpose of these exceptions is to ensure that British immigration 
requirements cannot be avoided by entry through Ireland, it may be harsh in 
individual cases, as it may be difficult in practice to obtain leave to enter from 
Ireland.68 

British law also places automatic conditions upon the right to remain of persons 
arriving from Ireland, apart from Irish nationals and those with a right of abode in 
Britain.© In the usual case, the right to remain is limited to three months,” and an 
individual may not engage in employment or occupation for reward unless they are 


63 For a detailed account of British law on entry from other parts of the common travel area, see A. 
Nicol, The Common Travel Area’ in E. Guild and P. Minderhoud (eds), Security of Residence and 
Expulsion: Protection of AHens in Europe (The Hague: Kluwer, 2001). 

Immigration Act 1971, s X4). 
ibid. 


Slightly different versions of this exception are contained in the Immigration Act 1971, s 9(4) and in 
the Immigration (Control of Entry through the Republic of Ireland) Order 1972 (SI 1972 No 1610), 
Art 3(1Xb)av). 

67 Art 3 of the 1972 Order. The provision on expiry of leave was added by the Imrmmgration (Control of 

Entry through the Republic of Ireland) (Amendment) Order 1979 (SI 1979 No 730). 

68 For examples of illegal entry related to the absence of immigration controls on travel from Ireland, 
seo R v Governor of Ashford Remand Centre, ex p Bouragou [1983] Imm AR 69, and R v Secretary 
of State for the Home Department, ex p Mohan [1989] Imm AR 436. 


Britain before arrival: sec Immigration (Control of Entry through the Republic of Ireland) 
(Amendment) Order 2000, SI 2000 No 1776. 

70 For an example of deportation for staying longer than three months, see Kaya v Secretary of State for 
the Home Department [1992] Imm AR 591. 
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a European Union national. However, if the individual is a visa national with a 
‘short visit’ visa, they may only stay for one month and must register with the 
police. In addition, if an individual's leave to remain expired while they were . 
outside Britain, then the right to remain without renewal is limited to seven days. 

British law on entry from Ireland has one further aspect. It is well-known that 
sanctions are not imposed upon carriers who have transported non-nationals with 
inadequate documentation from Ireland.” It appears too that the so-called ‘civil 
penalty' for transporting clandestine entrants into Britain is not applied to entry 
from Ireland either.” In neither case however is there anything in the relevant 
legislation to preclude application to entry from Ireland. Presumably, the 
exceptional treatment of entry from Ireland is to avoid a situation in which 
carriers and hauliers treat Britain and Ireland as having an immigration frontier, 
even though the state itself considers controls unnecessary.7* 

Irish immigration law also makes special provision for entry from Britain, but is 
less detailed, and avoids referring to the common travel area in terms. Its approach 
is to place different obligations on aliens according to whether they have entered 
from Britain or elsewhere.’5 Under the Aliens Order 1946, an alien who wishes to 
enter Ireland from a state other than Britain must land at a designated port, and 
must obtain leave to land, which may be refused on various grounds. By contrast, 
aliens who enter Ireland from Britain do not ordinarily require leave to enter. They 
are instead obliged to have a visa if they are visa nationals, to report to a 
‘registration officer’ within seven days, and to obtain leave to remain within one 
month of taking up business or employment, or three months in other cases. The 
law on entry to Ireland was however the subject of a significant amendment in 
1997, as a result of which immigration officers may examine aliens entering from 
Britain, and apply the same conditions to them as if they had arrived from 
elsewhere.76 (The 1997 amendment is considered further below.) 


Enforcement 


In addition to special provision for entry to Britain from Ireland, and vice versa, the 
common travel area implies that Britain and Ireland may be called upon to enforce 


71 The text of the 1972 Order excludes Spamsh and Portuguese nationals from the right to take up 
employment, and does not exempt citizens of non-European Union (‘EU’) states of the European 
Economic Area (‘EEA’); ses Art 4 of the 1972 Order, as amended by the Immigration (Control of 

the Republic of Ireland) (Amendment) Orders 1985 (SI 1985 No 1854) and 1987 (SI 
1987 No 2092). The rights of HEA nationals to engage in economic activity derive instead from the 
incorporation of the European treaties into British law, while their right to reside in Britain without 
leave to remain is set out in the Immigration (European Economic Area) Regulations 2000 (SI 2000 
No 2326), Reg 14. 

72 L Macdonald and N. Blake, Immigration Law and Practice in the United Kingdom, (London: 
Butterworths, 4th ed, 1995) 30-31. Carriers’ ee 
Liability) Act 1987, s 1. A new set of provisions on the subject, contained in the Immigration and 
Asylum Act 1999, s 40, has not yet been brought into force. 

73 Immigration and Asylum Act 1999, s 32. 

74 The non-epplication of carriers’ sanctions to unauthorised passengers entering from Ireland was one 
of the arguments that the system was contrary to EC law on the provision of cross-border services in 
R v Secretary of State for the Home Department, «x p Hoverspeed [1999] EuLR 596 (QBD). In 
rejecting the argument, Simon Brown LJ concluded that, even if Britain was prohibited from 

against travel from other Member States, this was not a case of discrinunation, as 
travel from Ireland did not pose the same problems for immigration control. 

75 Arts 5 and 6 of the Aliens Order 1946, as amended. 

76 Allens (Amendment) (No 3) Order (SI 1997 No 227). 
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the other’s immigration policy. There is however something of an imbalance 
between British and Irish law in this respect. Explicit provision for enforcement of 
Irish policy has been rare in British law. Although the Aliens Order 1925 provided 
for the enforcement in Britain of Free State immigration conditions, that provision 
was repealed in 1939 and was not subsequently re-introduced. In the post-war 
years, Irish policy has been recognised only indirectly, through the provision in the 
immigration rules after 1972 that ‘a passenger arriving in the United Kingdom is to 
be refused leave to enter if there is reason to believe that he intends to enter any of 
the other parts of the Common Travel Area, and that he is not acceptable to the 
immigration authorities there'.77 That provision was however removed from the 
immigration rules in 1994.78 

Irish immigration law has by comparison frequently reflected the influence of 
British policy. This has firstly been seen in Irish law relating to particular states. 
Perhaps the most notorious example was the extension of Irish immigration law to 
citizens of Commonwealth states in 1962. That change arose out of a Home Office 
request, prior to the introduction of the Commonwealth Immigrants Bill in 1961, 
for co-operation to ensure that Ireland would not be an ‘open backdoor’ to Britain 
once the legislation took effect.”? Indeed, by limiting the exemption from its aliens 
legislation to those born in Britain, the Irish amendment went further than Britain 
in pursuit of the implicit policy of curtailing non-white immigration. The 1962 Act 
itself exempted not only those born in Britain, but also others with full British 
citizenship or who had British passports issued in Britain or Ireland.9? The Irish 
legislation was however deliberately made more restrictive in order to exclude 
non-white holders of British passports.5! Despite that background, when the Irish 
legislation of 1962 was criticised in the Ddil for giving effect to ‘a most 
disreputable piece of colour bar legislation passed by the House of Commons’ ,82 
the Minister for External Affairs insisted that ‘the British Government have not 
requested us to pass legislation or make regulations of this kind'.9? Later, the 
Minister for Justice similarly declared that *we were not requested by the British 
Government to do so, but the necessity to make this Order arose from recent 
British legislation’. 

The common travel area has also led Irish visa policy to be strongly influenced 
by Britain.®5 This can be seen for recent decades from Table 1, which gives 


Statement of Immigration Rules for Control on Entry, HC 509 (1971—72) pera 8. 

The last rule referring to the policy of other parts of the common travel area was in the Statement of 

Changes in Immigration Rules, HC 251 (1989—90) para 15, which was replaced by the Statement of 

e REDE BM 

authorities continue to refuse entry to thoee undesirable elsewhere in the common travel area. 
79 Department of Justice, "Meeting with Mr. Chin-chen, British Home Office’ memorandum of 20 
October 1961 (NAI, DT $15273B). 

80 Commonwealth Immigrants Act 1962, s 1(2) and 1(3). 

81 Minister for External Affairs, Frank Aiken, argued that the “British definition of persons 
entitle all persons who are citizens of the United Kingdom and Colonies at 

seagrass Fiir mien pny LR ar pegs saan T 


LR 


into Ireland’, 7 February 1962 (NAI, DT S15273B). 

Noel Browne, Dáil Debates vol 193 cols 422-423 21 February 1962. 

Frank Aiken, ibid. 

Charles Haughey, Dáil Debates vol 196 col 1729 5 July 1962. 

The British ‘negative Hst’ of states whose nationals require a visa is set out in HC 395 (1993-94), n 
TI above, Appendix I (as amended). The Irish ‘positive list’ of states whose nationals do not need a 
visa is set out in Aliens (Visas) Order 2001 (SI No 36 of 2001). 
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Table 1: New visa states in Britain or Ireland, 1973-2001 


State 


Britain 


L Britain first or simultaneously 


Pakistan 
Argentina 
Sri Lanka 


Ecuador 
Slovak Republic 
Croatia 


IL. Ireland first 
Surinam 


Haiti 
Algeria 
Morocco 
Ivory Coast 
Bahrain 


1 January 1973 

9 April 1982—8 June 1990 
30 May 1985 

15 October 1986 
15 October 1986 
23 October 1986 

1 February 1987 
23 June 1989 

1 April 1990 

2 April 1991 

21 September 1994 
27 October 1995 


5 January 1996 
8 March 1996 


4 April 1996 
4 April 1996 
4 April 1996 


4 April 1996 

1 August 1997 

8 October 1998 

19 November 1999 


1 March 1976-1 April 1978 
and 4 April 1996 

8 July 1989 

1 April 1990 

1 April 1990 

21 September 1994 

4 April 1996 

4 April 1996 

4 April 1996 

4 April 1996 

4 April 1996 

4 April 1996 

4 April 1996 

4 April 1996 

4 April 1996 

29 May 1997 

never 
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Ireland 


1 January 1988 
never i 

31 May 1985 

] January 1988 
1 January 1988 
1 January 1988 
1 January 1988 
19 November 1989 
1 April 1990 
12 August 1993 
5 October 1994 


28 November 1995 — 


until 31 January 1999 


throughout period 


throughout period 
throughout period 
throughout period 
throughout period 
throughout period 
throughout period 
throughout period 
throughout period 
throughout period 
throughout period 
throughout period 
throughout period 
1 April 1990 

1 April 1990 

until 1 March 2001 
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Table 1: Continued 


State Britain Treland 

IL Ireland first 

Belize never until 1 March 2001 
Bolivia never until 1 March 2001 
Dominica never until 1 March 2001 
Kiribati never until 1 March 2001 
Maldives never until 1 March 2001 
St. Kitts and Nevis never until 1 March 2001 
St. Lucia never until 1 March 2001 
St. Vincent and never until 1 March 2001 
the Grenadines never until 1 March 2001 

Seychelles 

Solomon Islands never until 1 March 2001 
Tuvalu never until 1 March 2001 
Vanuatu never until 1 March 2001 


Source: Compiled by the author from British Statements of Changes in Immigration Rules and 
Trish Aliens (Amendment) Orders. 

Note that the list does not include newly established states. Note too that from 4 April 1996 until 4 
April 2001 Britain and Ireland were bound to require visas of nationals of 101 states and other 
entities by Council Regulation 2317/95 on the countries whose nationals must be in possession of 
visas when crossing the external borders of the Member States (1995 OJ L 234/1), and its 
replacement, Council Regulation 574/ 1999 (1999 OJ L 72/2). The 1999 Regulation was replaced 
by Council Regulation 539/2001 listing the third countries whose nationals must be in possession 
of visas when crossing the external borders and those whose nationals are exempt from that 
requirement (2001 OJ L 81/1), which does not apply to Britain and Ireland. 


information as to the date of coming into force of new visa requirements in Britain 
and Ireland since 1973. Part I of the Table lists those states upon whom Britain first 
imposed a visa requirement, including those where Britain and Ireland did so on 
the same day. The list does reveal some anomalies, such as that Pakistan became a 
visa state in 1973 for Britain but only in 1988 for Ireland, that Argentina was a visa 
state for Britain alone between 1982 and 1990, and that in recent years Croatia 
(1999), Fiji, Gambia, Guyana and Mauritius (all 2001) have ceased to be visa states 
for Ireland alone. In general however it shows a consistent pattern between 1985 
(Sri Lanka) and 1998 (Slovak Republic) that, once Britain imposed a visa 
requirement upon nationals of a given state, Ireland quickly followed. That may be 
contrasted with the list of states, set out in Part II of the Table, upon whom Ireland 
first imposed a visa requirement. In those cases, it is hard'to see any evidence of 
Britain's willingness to follow suit. The clear implication is that in the area of visa 
policy, Ireland has been upholding British requirements, rather than vice versa. 
Irish law and practice have also upheld British immigration decisions in relation 
to individuals. A key provision in this regard authorises the exclusion from Ireland 
of non-nationals who are undesirable in Britain. That was first provided for in law 
by the Aliens Order 1966, which permitted Commonwealth and South African 
citizens to be refused entry if an immigration officer believed that they intended to 
travel to Britain but would not have been admitted there had they sought to enter 
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from elsewhere.® A similar provision was extended to all aliens in 1975, and 
Article 5(2)(j) of the Aliens Order 1946 now provides that leave to enter may be 
refused if an immigration officer is satisfied that an individual ‘intends to travel... 
to Great Britain or Northern Ireland, and would not qualify for admission to Great 
Britain or Northern Ireland if he or she arrived there from a place other than the 
State.’ 

Article 5(2)(j) has however proven highly controversial. Reliance upon the 
power was successfully challenged in a High Court case in 1985, when Egan J held 
that Article 5(2Xj) did not authorise an immigration officer to anticipate the British 
authorities’ decision. If that is correct, then Article 5(2)(j) can probably be relied 
upon only where Irish officials have specific knowledge of the British view of an 
individual case. Doubts have also been expressed as to the compatibility with the 
Irish Constitution both of Article 5(2)(j) and of immigration decisions which rely 
upon it, in that they involve a delegation to Britain of decisions concerning entry to 
Ireland.®? Reliance upon Article 5(2Xj) was also the subject of debate in the Irish 
parliament in June 1999, when a Japanese national was denied permission to enter 
Ireland, having previously been refused entry to Britain, even though she claimed 
that her purpose was to participate in Bloomsday in Dublin.9 Ministers justified 
the particular decision on the basis that the immigration officer was satisfied that 
she intended to travel to Britain, and maintained that the general policy of 
exclusion in such circumstances was necessary in order to protect the common 
travel area.?! 

In addition to refusing entry to certain persons thought likely to travel to Britain, 
the Irish authorities have also been willing to deny residence to those subject to a 
deportation order in Britain. That was the issue in Kweder v Minister for Justice, 
which concerned the refusal in 1994 of a visa to a Syrian national who wished to 
join his British wife who was living and working in Dublin. Because the applicant 
was in principle entitled to live in Ireland as the spouse of an EU migrant worker, 
the central question was whether Ireland was permitted to deny him residence on 
public policy grounds under European Community law. In the High Court, 
Geoghegan J held that, in general, if the granting of an entry visa would jeopardise 
the continuance of the common travel area, that was sufficient for a public policy 
defence to be available. In order to rely upon that policy, however, the Minister had 
to be satisfied that the application to enter Ireland was ‘in reality a device in order 
to obtain entry into the United Kingdom.' As that test had not been satisfied in the 
particular case, the refusal to issue an entry visa was quashed. 


Aliens (Amendment) Order, 1966 (SI No 12 of 1966). 

Art 5(2)) of the Aliens Order 1946, as amended by the Aliens (Amendment) Order 1975 (SI 1975 

No 128) and the Aliens (Amendment) (No 2) Order 1999. 

88 Nsika v Officer in charge of Fitzgibbon Garda Station, Irish Times, 20 April 1985. The account here 
relies upon K. Costello, "The Insh Deportation Power’ (1990) 12 Dublin University Law Journal 81, 
84—85. 

89 For a discuselon, see K Costello, ‘Some Issues in the Control of Immigration m Irish Law’ in L. 
Heffernan (ed), Human Rights: A European Perspective (Dublin: Round Hall Press, 1994) 156-158. 

90 See the criticisms of Proinsias de Rossa, Dáil Debates vol 506 cols 702—706 17 June 1999 and of 
David Noms, Seanad Debates vol 2120 cla 1662-1665 29 fune 1999. 

91 Ses the remarks of Minister for Social, Community and Family Affairs, Dermot Ahern, Dáil Debates 
vol 506 cols 764—766 17 June 1999, and of Trade Minister, Tom Kitt, Seanad Debates vol 159 col 
1666 30 June 1999. 

92 Kweder v Minister for Justice [1996] 1 IR 381, 387. The report of the case records that an entry visa 
was subsequently issued to the applicant. 
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The reasons for the common travel area 


The discussion so far has shown the durability of the ‘arrangements ... relating to 
the movement of persons’ between Britain and Ireland. These arrangements have 
influenced the status of Irish nationals in Britain and British nationals in Ireland 
and have meant the absence of systematic immigration controls on travel between 
Britain and Ireland. They have also led the two states — and Ireland in particular — 
to be prepared to enforce one another’s immigration requirements. It is significant 
too that the common travel area has survived the security concerns associated with 
Northern Ireland since 1968, notwithstanding the suggestions that there should be 
restrictions on travel between the two jurisdictions in Ireland. 

Given the complexity of the relationship between Britain and Ireland, how is 
their co-operation in the field of immigration control to be explained? An 
examination of the available material suggests that the peculiarities of the Irish 
border have been the primary reason for the absence of immigration control. This 
is partly because of the physical difficulty of immigration control on the Irish 
border, given that it is approximately 280 miles long,™ does not follow natural 
boundaries and cuts across some 180 roads. It also reflects the political difficulty of 
such controls, given the social and economic relationships between those on the 
two sides of the Irish border.” 

In Britain's case, the impracticability of immigration controls at the Irish border 
has been the main reason advanced in support of the common travel area. That 
argument lay at the heart of the refusal to abolish the wartime controls on travel 
between Northern Ireland and Great Britain until Ireland had agreed to the 
resumption of co-operation in immigration control. The alternative, to attempt to 
make immigration control effective at the Irish border, would have required 'an 
army of immigration officers’. The same justification was advanced at the time of 
the Commonwealth Immigrants Act 1962, when the primary reason given for not 
imposing control on entry from Ireland was the difficulty of making it effective at 
the Irish border: 


All experience and information indicates how very difficult it is to police the Republic- 
Ulster border and prevent people getting across it either by day or, especially, by night. We 
are, therefore, forced to the conclusion, as we were in war time and after, that if we are to 
operate a control against the citizens of the Irish Republic we should have to institute a 
control within the United Kingdom itself The Goverument take the view that that would be 
an intolerable imposition upon British citizens.” 


93 Sec for example the remarks of David Trimble, HC Deb vol 187 cols 321—322 6 March 1991. Note 
however that port and border controls on entry to Great Britain and Northern Ireland have been 
possible since the Prevention of Terrorism (Temporary Provisions) Act 1974, s 8, and are now 
contained in the Terrorism Act 2000, s 53 and Sched 7. Previously, individuals could also be 
excluded from entering Britain, Northern Ireland or Great Britain under the Prevention of Terrorism: 
(Temporary Provisions) Act 1989, ss 4, 5 and 7 and earlier legisiation. Those parts of the 1989 Act 

with effect from 22 March 1998. 

94 The estimate of the length of the border is taken from G. Hand (ed), Report of the Irish Boundary 
a ee ee ee 143. 

95 For a discussion of the factual circumstances of the Irish border, see L. O'Dowd and J. Corrigan, 
‘Secaring the Irish Border in a Europe without Frontiers’ in L. O'Dowd and T. Wilson (eds), Borders, 
Nations and States: Frontiers of Sovereignty in the New Europe (Aldershot: Avebury, 1996) 119-120. 

96 a aaa ca ar a i 

97 Home Secretary, R.A. Butler, HC Deb vol 649 col 701 16 November 1961. 
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The same argument was put forward when the common travel area was confirmed 
in British law by the Immigration Act 1971. The Government argued that the 
common travel area facilitated travel by Irish workers to Britain, and added that its 
retention was desirable in order to maintain good relations with the Irish 
Government in the context of the emergent conflicts in Northern Ireland. However 
the difficulty of enforcing immigration control at the Irish border was once again 
the main consideration: 
We should have to face the possibility of controlling the land frontier between the Republic 
of Ireland and Northern Ireland ... and no-one supposes that it would be possible to keep it 
intact without the most rigorous measures .. . If we were to try to enforce the inviolability of 
the land frontier as a military operation it simply would not be on.59 


The political difficulty of control on personal movement at the Irish border has also 
been accepted by Britain in the security context. Although many border crossings 
were closed under emergency powers legislation,” there were limits to the control 
it was thought prudent to impose. As the Northern Ireland Office put it in 1990, 
‘rigid control of movement, where it is physically possible, would cause 
widespread difficulties, would severely disrupt life in certain areas and would 
give rise to considerable local friction’! These considerations are plainly 
applicable to immigration control as well. 

It is somewhat more difficult to assess the reasons for Ireland’s support for the 
common travel area, simply because of the reluctance to give its content publicity. 
The background to the Irish authorities’ agreement in 1952 can be seen from 
archive material.!°! As with Britain, the Irish authorities believed that controls on 
the Irish border were not feasible: ‘We have no check on the entry of aliens from 
[Britain] ... and we could not impose an effective check on account of the 
existence of the Border.’ If Britain wished to abolish passenger controls, it was 
therefore preferable for Ireland to co-operate with it in immigration control. In 
addition, it was argued that the ending of restrictions on travel to Great Britain 
would ‘remove an irksome formality for Irish visitors to Britain and should 
facilitate tourist traffic from Britain to Ireland’ .! 

The reasons for Irish support for the common travel area have also been set out 
more frequently in recent years. This has partly been a result of increased public 
and parliamentary debate on immigration law. For example, in arguing that the 
common travel area was the reason for introducing a power to detain asylum 
applicants in the Refugee Act 1996 (see below), one minister indicated that the 
common travel area was ‘of enormous importance in the context of Northern 
Ireland’, ‘of vital importance to the smooth operation of trade on all parts of this 
island and between the two islands’ and ‘an important feature of tourism and other 
social interchanges on this island’.! Government ministers have also had to 


98 Minister for Foreign and Commonwealth Affairs, Andrew Kershaw, HC Standing Committee B 18 
March 1971 col 17. 
99 Northem Ireland (Emergency Provisions) Act 1978, Sched 3. The Northern Ireland Office estimate 
border 


memorandum by the Northern Ireland Office, HC 363-II (1989-90), 175. 

100 dara oa cti ie quer n 

101 The discussion in this paragraph is based upon the Department of Justice memorandum of 27 
February 1952 (n 14 above). 

102 The one disadvantage for the Irish authorities was that the removal af the de facto restrictions on the 
emigration of workers, but that was not thought sufficient reason not to co-operate with Britain. 
103 Minister of State m the Department of Justice, Joan Burton, Dáil Debates vol 462 col 838, 28 

Febmary 1996. 
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defend the common travel area in order to explain Ireland’s position under the 
immigration and asylum provisions of the Treaty of Amsterdam. As the Foreign 
Minister put it in 1997, 
Ireland’s first concern was to protect the cammon travel area ... Protecting the common 
travel area with the UK is important for us, since more than 70 per cent of travel originating 
in Ireland is to, or through the UK.! In these circumstances, freer travel between Ireland 
and continental member states would have made no sense if it meant the imposition of 
certain new controls on travel between Ireland and Britain.!05 


What these statements suggest is that, in addition to its presumed effects in 
strengthening immigration control, Irish government support the common travel 
area because of its practical benefits in facilitating movement between the two 
states, including that across the Irish border. 


Developments in Ireland 


If the practical and political obstacles to immigration control on the Irish border are 
the primary reason for the existence of the common travel area, its operation has 
been shaped by the absence of significant immigration to Ireland. That 
circumstance helps for example to explain the absence in Irish law of a power to 
exclude or deport British nationals. It may also explain the far greater influence of 
British immigration policy in Ireland than vice versa, as Ireland has had less reason 
to seek the reflection of its concerns in British policy. More generally, the low 
level of immigration to Ireland helps to explain the peculiarity that non-EU 
nationals who reside in Britain or Ireland do not have an automatic right to travel to 
the other state. 

It is therefore of great significance for the common travel area that the 
economic expansion in Ireland since the mid-19908106 has been associated with a 
marked increase in immigration and applications for asylum. The speed of 
change in Ireland can be gauged from the fact that the 1996 census found only 
41,744 persons resident in Ireland who had been born outside the European 
Union, among whom will have been an unknown number of Irish citizens.!0? 
That may be compared with the information in Table 2 on the number of work 
permits issued each year to non-EU nationals. It shows an increase from around 
1,100 in 1992 to around 18,000 in 2000, to which a further 1,500 work visas 
issued in 2000 must be added in order to obtain a complete picture.!09 At the 


104 This figure presumably excludes travel to Northem Ireland. Note that official estimates show that 
journeys to Ireland are four times more likely to originate in Great Britain than on the European 
continent: see Meehan, n 27 above, 56-57. 

105 David Andrews, Dáil Debates vol 481 col 1096 16 October 1997. For a similar assessment by an Irish 
official who participated in the Amsterdam negotiations, sec B. McDonagh, Original Sin in a Brave 
New World: An Account of the Negotiation of the Treaty of Amsterdam (Dublin: Institute of European 
Affairs, 1998) 169—170. Seo too the "Declaration by Ireland on Article 3 of the Protocol on the position 
of the United Kingdom and Ireland’ annexed to the Treaty of Amsterdam (OJ 1997 C 340/143). 

106 It is estimated for example that between 1993 and 1999 Irish GNP increased by 57% in reel tecms: 
sco Central Statistical Office, ‘National Income and Expenditure: First Results for 1999’ (Dublin: 
Central Statistical Office, 1999). 

107 Central Statistical Office, Statistical Abstract 1998-1999 (Dublin: Stationery Office, 1999) 40-41. 
For example, the census recorded 15,619 persons born in the USA and 2,901 bom in Canada, many 
of whom are likely to have been Irish nationals by descent. 

108 Department of Enterprise, Trade and Employment, Annual Report 2000 (Dublin: Stationery Office, 
2000) 41. It also records that only 13% (approximately 2,340) of the work permits issued in 2000 
were renowals. 
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Table 2: Immigration and Asylum Statistics in Ireland, 1992-2000 


Year 1992 1993 1994 1995 1996 1997 1998 1999 2000 
Work permits — 1103 2610 4333 3778 4544 5715 6253 18017 


Asylum applications 39 91 362 424 1179 3883 4626 7724 10398 


Source: B. Ingoldsby, “The Refugee Act 1996 and its Amendments’ paper delivered at Bar 
Council of Ireland seminar on Refugee and Asylum Law in Ireland, January 2001 (available at 
http://www .irlgov ie/justice/Publications/publications.htm) 12. 


same time, in common with other European states, Ireland has seen a large rise in 
the number of applications for asylum in recent years. This too can be seen from 
Table 2, which shows that, whereas there were only 39 applications for asylum in 
1992 and 91 in 1993, their number had increased to over 1,000 in 1996, and to 
over 10,000 in 2000. 

These new circumstances in Ireland have led to a series of reforms in the field of 
immigration and asylum law and policy which have related to the common travel 
area. One significant development in relation to the law on entry was the Aliens 
Amendment (No. 3) Order 1997, to which reference has been made. It permitted 
immigration officers to treat aliens entering from Britain as if they had entered 
from elsewhere. This change was explained as a response to increased illegal entry 
and asylum applications by those entering from Britain.!™ In practice, it has led to 
the introduction of a system of selective immigration controls upon those entering 
Ireland. 110 

Other changes have pursued the established policy of support for the common 
travel area, but in new ways. That was seen for example in the introduction of new 
powers for the detention of non-nationals. The Refugee Act 1996 provides for the 
detention of an applicant for asylum where an immigration or police officer 
reasonably suspects that the applicant ‘intends to leave the State and enter another 
State without lawful authority'.!!! The Illegal Immigrants (Trafficking) Act 2000 
then gave immigration and police officers power in the same circumstances to 
detain an individual against whom a deportation order has been made.!!? In each 
case, ministers claimed that the purpose of the powers of detention was to ensure 
that Britain was not entered illegally, in order thereby to 'safeguard the integrity' 
and ensure the 'maintenance and protection' of the common travel area.!!? That 
policy was moreover endorsed by the Supreme Court when it upheld the 
constitutionality of the detention power introduced by the 2000 Act. Citing the 
judgment in Kweder, its view was that ‘the preservation of the common travel area, 
which ... is to the benefit of this State, requires some vigilance to ensure that the 


109 ‘Immigrants to be vetted at entry points from Britain’ Irish Times 26 June 1997 and the statement of 
the incoming Minister for Justice, Jahn O’Donoghne, Seanad Debates vol 151 cols 1155-1157 10 
July 1997. 

110 ‘109 refused entry in 10 days of controls’ Irish Times 11 July 1997 and ‘Officers accused of targeting 
black passengers! Irish Times 18 October 1997. 

111 Refugee Act 1996, s 9(8), which came into force on 20 November 2000. 

112 Immigration Act 1999, s S(1Xb), as amended by the [legal Immigrants (Trafficlang) Act 2000, s 


10b). 
113 Joan Burton (n 103 above) and Minister for Justice, John O'Donoghue, Dáil Debates vol 520 col 
404-409 31 May 2000 
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State is not used as a back door entrance for unlawful immigrants to the United 
Kingdom’ .!'4 

A final set of developments relating to the common travel area has seen the Irish 
authorities reproduce aspects of British policy on immigration and asylum, in order 
to remove any advantage for illegal entrants or asylum applicants in coming to 
Ireland instead of Britain. This dynamic was first seen in relation to welfare 
provision for asylum applicants. The British Government announced in July 1998 
that it intended to introduce a system of support for asylum-seekers based primarily 
on provision on kind, with designated accommodation, vouchers and limited cash 
payments.!15 At that time, the position in Ireland was that applicants for asylum 
had the same entitlement as anyone else in the state to the main non-contributory 
benefits (rent allowance and supplementary welfare allowance). The British 
decision prompted the Irish Minister for Justice to state that, 'given that we 
maintain a Common Travel Area with the UK ... a decision of this character by the 
UK has to be taken into account in a very serious way by any Irish Government' .!16 
Accordingly, the Irish Government decided in late 1999 that it too would move to a 
system of 'direct provision', with dispersal of asylum applicants to designated 
places of accommodation and limited cash payments.!!7 The new British system 
came into operation on 1 April 2000, while that in Ireland commenced nine days 
later.! 

The introduction of a criminal offence of trafficking in 2000 provides a second 
example. In Britain, the Immigration Act 1971 provides that it is an offence to 
facilitate the entry of someone an individual knows or has 'reasonable cause for 
believing’ to be an illegal entrant or (since 1996) an asylum claimant.!? A very 
similar provision was introduced into Irish law by section 2 of the Illegal 
Immigrants (Trafficking Act) 2000. A person who ‘organises or knowingly 
facilitates the entry’ of another person into Ireland is guilty of an offence, if the 
person does so for gain, and knows or has ‘reasonable cause to believe’ that the 
other is an illegal entrant or a person who intends to apply for asylum.!2 The 
Minister for Justice justified the introduction of an offence of trafficking by 


114 ee ee a ee ee 
Supreme Court judgment of 28 August 2000. In its judgment, the Supreme Court rejected the 
argument that the new s 5(1)(b) of the Immigration Act 1999 involved an unconshtutional delegation 


argument 
Order 1946 is contrary to the Irish Constitution. 

115 Home Office, Fatrer, Faster and Firmer: A Modern Approach to Immigration and Asylum, Cm 
4018, Se rn ae eee Jack Straw, HC Debs vol 317 col 37-38 27 
e 


116 ‘Direct provision for asylum seeker Department of Justice, Equality and Law Reform press release, 
6 September 1998 

117 "Immigration and Asylum Issues’ Department of Justice, Equality and Law Refocm press release, 14 
December 1999. In early 2001, adult applicants obtained IR£15 a week for ‘personal requisites’: see 
Minister for Social, Community and Family Affairs, Dermot Ahem, Dáil Debates vol 534 col 632 10 
April 2001. 

118 ‘Immigration and Asylum’ Depertment of Justice, Equality and Law Reform press release, 28 March 
2000. In practice, some applicants have been permitted to rent accommodation, and have thereby 
become eligible for standard welfare payments: ‘Asylum and Immigration Matters’ Department of 
Justice, Equality and Law Reform press release, 7 March 2001. 

119 Immigration Act 1971 s 25, as amended by Asylum and Immigration Act 1996 s 5. 

120 Illegal Immigrants (Trafficking) Act 2000, s 2. A further similarity with British law is that the 2000 
Act provides an exception for bona fide organisations among whose purposes is the giving of 
SN ee ea a eompese Merman a et QE; MS CLA WE a CNE E the 
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reference to organised smuggling of illegal entrants and asylum applicants across 
the Irish border, and the fact that Ireland was one of the few EU Member States 
that did not have such legislation.2! It may be added that similar concerns lie 
behind proposed legislation on carriers’ liability that, in the absence of such 
legislation, illegal entry and asylum applications are easier in Ireland than in other 
Member States.!22 


Conclusion: the changing common travel area 


The success of the common travel area in tbe eighty years since the establishment 
of the Irish Free State has been due to a combination of factors. At its heart bas 
been a pragmatic response by Britain and Ireland to the practical and political 
difficulties associated with an effective immigration frontier at the Irish border. 
While that has in general led to the inter-dependence of immigration control in the 
two states, their different circumstances have meant that Ireland has tended to be 
involved in the implementation of British immigration policy, rather than vice 
versa. That has been seen here in the 1962 amendments to Irish immigration law, 
Irish visa policy, in the refusal of entry to Ireland to those whom Britain has 
excluded or deported, and more recently in the introduction of powers of detention 
in Ireland whose main purpose is to prevent entry to Britain. The changes to 
support for asylum applicants, and the introduction of an offence of immigration 
trafficking, also show that British immigration policy can exert an important 
indirect influence upon Ireland. 

The apparent continuities in the history of the common travel area should not 
mask the extent to which it now faces a qualitatively new set of pressures. It is 
arguable that a precondition for the successful operation of the common travel area 
on its existing basis — an administrative arrangement, with only limited reciprocity 
— has been the absence of significant immigration to Ireland. It is already apparent 
that, faced with increased immigration and asylum applications, the Irish 
authorities have sought to make entry from Britain either more difficult or less 
attractive. One may speculate too that the changed circumstances in Ireland may 
also have other, more fundamental, implications. Ireland may for example seek to 
exert greater influence on British policy than has hitherto been the case. Or, Britain 
and Ireland may decide to provide for the position of the increased numbers of non- 
EU nationals resident in one state, but lacking a right to enter and remain in the 
other. It might even happen that increased immigration to Ireland, together with the 
increased attention paid to the common travel area since the Treaty of Amsterdam, 
may encourage the founding of these peculiar arrangements upon a formal, public 
agreement. At any event, there is every reason to anticipate further developments 
in the law relating to the common travel area in coming years. 


121 John O'Donoghne, Dáil Debates vol 511 cols 755—760 24 November 1999. r 

122 For the proposals, ses 'O'Donoghne announces new carier liability legislation’ Department of 
Justice, Equality and Law Reform press release, 14 November 2000. Note that, in line with British 
practice in relation to Ireland, rt 1s not intended that these sanctions should apply to entry from 
Britain. 
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The Political Theory of Trade Union Recognition 
Campaigns: Legislating for Democratic 
Competitiveness 


Alan L. Bogg* 


In recent years, the area of collective labour law has been re-animated through the 
election of a Labour Government, and a thawing of the previous attitude of 
hostility towards the principle of joint regulation through collective bargaining that 
characterised the labour law policy of the Conservative Government between 1979 
and 1997. Whilst it is true that *there is greater acknowledgment of the legitimacy 
of collective bargaining’, Morris and Archer are astute to note that ‘it is very far 
from being a fundamental plank of labour relations policy. This current 
ambivalence in labour relations policy permeates the structure of the recently 
instituted statutory recognition procedure.2 

This analysis will seek to focus upon the legal regulation of the ballot process in 
Schedule A1. Whilst there is scope for an award of recognition where there is 
majority union membership in a bargaining unit without recourse to a ballot, the 
Central Arbitration Committee (CAC) is required to hold a ballot where it is 
satisfied that this would be 'in the interests of good industrial relations'.? Simpson 
speculates that in view of this provision, declarations of automatic recognition on 
the basis of majority membership may be rare.* This is particularly the case when 
one considers the superficially attractive allure of democratic legitimacy that a 
ballot might be perceived to confer on the union's recognition claim. 

However, this indicates a deeper tension in the Schedule A1 mechanism, for the 
statutory framework sits upon the threshold between two different conceptions of 
industrial democracy. Firstly, there is the traditional pluralist conception of 
industrial democracy through collective bargaining. Secondly, and arguably in 
tension with this conception, is the notion of the employer as legitimate democratic 
opposition to the union. Broadly speaking, these competing conceptions 
correspond respectively to the Old Left and New Right ideologies. The resolution 
of this tension by the CAC in the execution of its functions under the Schedule will 
prove to have an exciting wider significance, for this will in part locate with greater 
precision the third way in labour law on the ideological map. 


* School of Law, Birmingham University. Thanks to Sandy Fredman, Colin Manchester, Jake Rowbotham, 
Dave Salter and Stephen Shute, for comments on an earlier draft. 


1 G.S. Morris and TJ. Archer, Collective Labour Law (Oxford-Portland Oregon: Hart, 2000) 186. 

2 Trade Union and Labour Relations (Consolidation) Act 1992 (TULRCA 1992) Sched Al, 
comprehensively discussed in B. Simpson, ‘Trads Union Recognition and the Law, A New 
— Parts I and II of Schedule A1 to the Trade Union and Labour Relations (Consolidation) Act 1992’ 
(2000) 29 ILJ 193. 

3 TULRCA 1992, Sched A1, DEN NS 

4 Simpson, n 2 above, 208— 
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Labour law is a site ‘where law, politics and social assumptions meet in a man'.5 In 
assessing models of industrial democracy, illumination can therefore be derived 
through an appreciation of the common evaluative foundations shared by theories 
of industrial relations pluralism and theories of pluralist political democracy. This 
intimacy is most marked when one considers the pluralist model of industrial 
democracy through collective bargaining. The pluralist orientation in industrial 
relations encompasses a richly variegated tradition, but from the perspective of 
labour law, the work of H.A. Clegg is particularly significant." 

Hyman argues that 'Clegg's distinctive contribution was to apply the 
competitive theory of democracy to industrial relations'.5 The competitive theory 
of democracy was first articulated by Joseph Schumpeter? though it had its 
intellectual roots in the earlier work of Weber. The core tenets of competitive 
democracy were the priority of periodic elections in the polity, and the centrality of 
political competition. Effective political opposition was therefore a vital pre- 
requisite of a healthy functioning democracy, for without opposition there could be 
no competition. Within the context of industry, the trade union's solemn 
democratic duty was to oppose the perennially incumbent employer. In his later 
work, Clegg complemented his application of Schumpeter's competitive model of 
democracy in the industrial sphere, emphasising the significance of interest group 
bargaining as a valuable aspect of the democratic process, thus incorporating the 
insights of Robert Dahl's theory of democracy as polyarchy.!? In this way, 
collective bargaining comes to resemble ‘a pluralist form of democratic 
government ... a collective agreement exactly mirrors a Pompan legislative 
solution worked out between interest groups in Parliament’ .! 

For Clegg, the justificatory foundations of the trade union’s legitimate 
oppositional role in industry lay in the insights of social democracy. Social 
democracy demanded a re-drawing of the boundaries of the political, given its 
fundamental insight that a preoccupation with power wielded by the State provided 
an incomplete account of power relations in society. Its creed advocated attention 
to the very real power wielded by capitalist enterprises, primarily over their 
workers, who stood in a relationship of subordination with their employers. 
Distrust of this power necessitated a protective democratic response through the 
facilitation of autonomous collective countervailing power on the workers’ side. 

However, a converse tendency arose during the 1980s, when tbe Conservative 
Government harnessed the rhetoric of democracy, and sought to argue that unwieldy 
and unaccountable trade union power posed the most pernicious threat to the 


KW. Wedderburn, The Worker and the Law (Harmondsworth: Penguin; 2nd ed, 1971), 479. 

Sec R. Hyman, ‘Pluralism, Procedural Consensus and Collective Bargaming’ in R. Hyman, The 
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virtuous aspirations of liberal democracy.'2 The conceptual apparatus of pluralist 
political democracy that had once conferred an aura of legitimacy on the trade 
union’s role in collective bargaining were perversely adopted so as to strangulate the 
trade union movement in its quest for life. Periodic elections and political 
competition, central to the Schumpeterian tradition, were legislatively imposed on 
trade unions in the conduct of their internal affairs.!? In this way, the function of 
democracy was conceived as being 'primarily protective: the power of leaders is 
restrained by making them accountable to the majority by periodic ballots [and] 
competition between potential political representatives'.!* Moreover, in relation to 
industrial action ballots, a prime objective of the pre-ballot notice ‘is to enable the 
employer to bring to the attention of those of its employees who will be entitled to 
vote in the ballot, and enables the employer to target material presenting its side of 
the dispute more precisely'.!5 Thus the employer assumes the role of legitimate 
democratic opposition to the over-mighty trade union, thereby reversing the roles 
traditionally envisaged by the pluralist theory of collective bargaining. In this way, 
the assumed legitimacy of the employer's role as competing opposition party in a 
recognition ballot under the Schedule A1 mechanism suggests a worrying continuity 
between New Right and New Labour conceptions of industrial democracy. 

Whether excessive union or employer power is perceived as the primary 
concern, the importance of American political pluralism is undeniable in tracing 
the trajectory of initiatives seeking to legislate for democracy in the industrial 
context. The central challenge for a theory of democracy viewed from this 
perspective is the facilitation of fair competition between parties seeking the 
people's vote. This requires a thoroughgoing account of democratic competi- 
tiveness so as to construct an interpretive framework through which to assess the 
regulation of the recognition ballot in the Schedule Al mechanism. Such an 
account was not provided by Schumpeter but was left to the endeavours of later 
theorists working within the same democratic tradition. 

Kaare Strom attempts to offer an account of political competition from the 
perspective of game theory.'6 He distinguishes between two different elements, 
each of which determines the extent to which a situation may be described as 
politically competitive. He terms these elements political contestability and 
situational competitiveness. Each of these elements will be described in turn. 
Political contestability refers to the entry and exit conditions of the political 
marketplace. A politically contestable market is one where there is relative ease of 
entry into the political process, denoting an ideal of equality of opportunity in 
political market access. Strom outlines a number of institutional factors that 
determine contestability in this sense, such as electoral laws, the regulation of 
campaign finance, and the financial costs of campaigning. Strom describes pou 
contestability as a ‘background condition favoring competitive behavior' .! 

Situational competitiveness has two aspects that are relevant in this context: 
strategy determinacy, and player indeterminacy. The essence of strategy 
determinacy is that in a competitive system outcomes are determined by the 


12 See S. Fredman, "The New Rights: Labour Law and Ideology in the Thatcher Years’ (1992) 12 OJLS 
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strategic choices of political competitors rather than by extraneous factors or 
‘states of nature'.1$ The essence of player indeterminacy is characterised by the 
insight that the more equal the initial chances of success of each participant in an 
electoral contest, the more competitive that electoral process is likely to be. 
Competitiveness in this sense requires ex ante equality of opportunity, and may be 
undermined by structural factors such as inequality of campaign subsidies, or ‘the 
advantages and disadvantages of incumbency',? for example, that persistently 
favour one of the competing parties, such that an unfair situational competitive 
advantage is enjoyed, leading to electoral success on grounds extraneous to the 
intrinsic rational appeal of the competing policy platforms. 

From the social democratic perspective, the possibility of legislating so as to 
facilitate fair competition in the ballot process looks bleak. The subordination of 
the individual worker to the employer, and the absence of subordination in the 
relationship between the individual worker and the union, is suggestive of an unfair 
competitive advantage enjoyed by the employer in a recognition campaign. The 
communication of anti-union rhetoric to the workforce by a hostile employer 
acquires special meaning from the worker’s perspective when assessed against the 
backdrop of economic dependence. The employer’s campaign material therefore 
acquires a force beyond its intrinsic rational appeal. The campaign material of the 
union is not similarly tainted given that that element of economic dependence is 
absent. The employer can therefore more effectively shape worker preferences, 
albeit without reliance on the discursive ideal of the force of the better argument. 
This significantly undermines any claim that the union and employer compete on a 
level playing field, for this ideal envisages the transmission of arguments whose 
appeal rests upon their persuasive potential. 

Moreover, the employer can seek to exercise its property rights and exclude non- 
employee trade union activists from its premises, thus substantially hindering the 
extent to which a recognition campaign can be waged fairly. The voices of 
professional trade union organisers, economically independent of the employer, 
may well be imbued by candour and eloquence lacking from those whose 
livelihoods remain in the hands of the employer. The employer can also exercise its 
legally sanctioned managerial prerogative and simultaneously prohibit employee 
solicitation of union support during working hours whilst stopping production to 
conduct its own campaign. 

In response to these sources of unfair competitive advantage enjoyed by the 
employer, legislation implementing the competitive democratic model must be 
directed towards the effective guarantee of both situational competitiveness and 
political contestability. Situational competitiveness in this context is concerned with 
the vertical relationships between competing parties and the constituent workforce. 
In order to ensure situational competitiveness, it is necessary to tightly regulate the 
communicative interaction between the employer and the workforce, for the 
economic power wielded by employers has an ineluctable tendency to transform 
employer persuasion into coercive interference, thus warranting proscription. 
Political contestability is concerned with the horizontal relationship between the 
competing parties. In order to ensure political contestability, it is necessary to 
curtail the employer's assertion of property rights so as to permit union access to the 
workplace for the purposes of organising an effective recognition campaign. This 
ensures ease of entry for the union into the political marketplace. 
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Regulation of the recognition campaign under the TULRCA 1992 
Schedule A1 mechanism 


The preceding exercise is integral to a proper understanding of current 
developments in British collective labour law. Commentators have recently 
emphasised the extent to which the notion of union access to the constituent 
workforce for the unre of a recognition campaign is “a novel departure in 
British labour law' .?? Whilst this may be true, the democratic model upon which it 
is premised is a familiar one to labour lawyers. In the consultation process 

ing the finalisation of the Code of Practice on Access to Workers during 
Recognition and Derecognition Ballots unions were acutely aware that the role of 
the Code was to 'create a level playing field for the transmission of arguments for 
and against recognition'.2! The facilitation of democratic competitiveness is thus 
the touchstone of a successfully drafted and executed legal framework. In the light 
of this, it is suggested that the analytical framework outlined in the previous 
section provides a powerful interpretive tool for the CAC in the exercise of its 
functions under the Schedule. 

The remainder of this article will seek to explore the interpretive ramifications of 
the adoption of a competitive democratic model for the content of two duties 
posited in the Schedule Al mechanism and placed upon an employer during the 
course of a recognition campaign. The first of these is the overriding duty 'to co- 
operate generally, in connection with the ballot, with the union (or unions) and the 
person appointed to conduct the ballot .? The second is the duty to give the union 
‘such access to the workers constituting the bargaining unit as is reasonable to 
enable the union (or unions) to inform the workers of the object of the ballot and to 
. seek their support and their opinions on the issues involved'.?? It is suggested, in 
light of the aspiration towards democratic competitiveness immanent in this aspect 
of the Schedule, that the duty of co-operation ought to be interpreted in such a 
manner as to address defects in situational competitiveness. The duty must 
therefore be interpreted so as to ensure the proscription of employer campaign 
speech and tactics that trade upon the economic power inherent in the employment 
relationship, such that arguments offered against unionisation acquire no more than 
the force inherent in their intrinsic rationality. The duty to grant reasonable access 
to the union is directed towards the attainment of political contestability, reflected 
in the need to ensure ease of access to the political marketplace. This demands 
rigorous adherence to the parity principle in determining the meaning of reasonable 
access in a given situation. Both duties bear this interpretation when placed within 
the context of the democratic model underpinning the Schedule. Most importantly 
it is imperative that the CAC realise that democratic competitiveness cannot be 
achieved merely through the provision of equal campaign access to the constituent 
workforce. It is absolutely necessary to address the competitive advantage enjoyed 
by an employer on account of the subordinate nature of the employment 
relationship. The success of this attempt to attain competitiveness will be largely 
determined by the CAC's interpretation of the overriding duty of cooperation. 
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The duty of cooperation and the dimension of situational 
competitiveness 


The precise scope and content of the employer’s duty of cooperation has not been 
tightly delineated by the statutory framework. In this regard it departs from the 
distinctive particularity and specificity that characterised the drafting of the rest of 
the Schedule A1 mechanism. Morris and Archer, drawing upon ministerial 
statements made during the passage of the Act, suggest that the parameters of the 
duty were left ‘deliberately vague’ so as to allow the CAC sufficient discretion to 
be sensitive and flexible enough to respond to novel forms of employer non-co- 

ion.25 Whilst the avoidance of undue legalism is doubtless a virtue, it is also 
vital that this discretion is structured so as to minimise the possibility of intrusive 
judicial review. Thus far, the parameters of the employer’s duty of co-operation 
have attracted only ad hoc speculation without a meaningful attempt to offer a 
broader interpretive framework within which to place the legal regulation of the 
recognition campaign. 

As yet, commentators have been pessimistic as to the legitimate scope for direct 
regulation of the employer’s campaign speech and tactics allowed for by the 
Schedule A1 mechanism. In their perceptive commentary on the mechanism at the 
Bill stage, Wood and Godard point out that ‘nothing is said directly about 
campaigning behaviour ... the ERB [Employment Relations Bill] contains no 
outright restrictions on employer anti-union appeals or on the use of incentives to 
vote against a union' 7$ More recently, Moore, Wood and Davies in their analysis 
of the Code of Practice on Access to Workers during Recognition and 
Derecognition Ballots suggest that "The Schedule simply does not deal with the 
issue of the employer's access to the workforce or what in North America is 
referred to as the issue of "employer's free speech'''.7 However, Morris and 
Archer speculate on the possibility of proscription of certain forms of repugnant 
employer campaign conduct through a broader vision of the possibilities presented 
by the overriding duty of co-operation. Thus the use of captive audience meetings 
during working time, home visits to workers, bombarding workers’ home 
addresses with vehement anti-union propaganda, ‘predictions’ as to the deleterious 
impact that a pro-union vote might have on the future viability of the employer’ 8 
enterprise, and the recording of the identities of those workers attending union 
meetings may be found by the CAC to infringe the duty of co-operation. 

This broader vision of the duty of co-operation offered by Morris Mont ae Archer is 
certainly permitted by the statutory wording in Schedule Al. The situations 
elaborated upon by the authors as constituting a possible infringement of the duty 
of co-operation possess a common and unifying theme: the communication/tactics 
potentially acquire a force beyond mere persuasion on account of the subordination 
inherent in the employment relationship. By engaging in communication and 
campaign tactics that trade upon its economic power over the constituent 
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workforce, the employer exploits an unfair competitive advantage over the union 
in the recognition campaign, since situational factors do not generally endow the 
union’s communication with a force beyond persuasion. The union wields no 
power of equivalent magnitude over the constituent workforce. Therefore 
proscription of these forms of employer communication are a necessary pre- 
requisite to the creation of a level democratic playing field, engendering situational 
competitiveness reflected in the ideal of equality of democratic opportunity. 

Potentially then the duty of co-operation in British law provides scope for the 
proper redress of the employer’s unfair competitive advantage derived from the 
subordinate nature of the employment relation. The British statutory framework 
exhibits specific features that increase the likelihood of fair competition being 
attained in that it imposes the duty of co-operation upon the employer alone. This 
avoids one of the central defects in the regulation of the pre-ballot recognition 
campaign under the North American National Labor Relations Act 1935 (NLRA) 
regime. Under the doctrine established by the National Labor Relations Board 
(NLRB) in General Shoe Corp, seeking to ensure ‘laboratory conditions’ in the 
recognition ballot process, one of the central defects of that decision is its over- 
inclusiveness, due to the proscription of certain forms of union as well as employer 
communication in pursuit of the ideal of formal equality in the application of the 
rules. The situational competitive rationale underpinning the redressing of the 
unfair competitive advantage derived from the subordinate nature of the 
employment relationship justifies direct proscription of employer communication 
and conduct alone. 

Moreover, the flexibility conferred upon the CAC in adjudicating upon alleged 
infringements of the duty of co-operation would allow for the full panoply of 
employer tactics and communication deriving their preference-shaping force from 
the employer's economic authority to be subject to proscription. This would 
address a second defect of the NLRA regime, the under-inclusiveness of the 
General Shoe Corp doctrine, due to the arbitrary failure to proscribe certain forms 
of employer conduct and communication falling within the situational competitive 
rationale of General Shoe Corp. The most notorious candidate for such 
proscription would be the captive audience speech delivered by employer 
representatives in working time. 

There are three possible objections that might be mounted against this broad 
interpretation of the duty of cooperation. Firstly, there is the argument that the 
facilitation of adequate workplace access during the campaign for the union is 
sufficient in itself to guarantee democratic competitiveness.” This must be rejected 
as erroneous. Adequate workplace access enhances political contestability. This is 
à background condition favouring competitive behaviour in the political market- 
place. However, this does not exhaust the preconditions of democratic equality of 
opportunity. The crucial/factor that undermines democratic competitiveness in the 
recognition campaign is the absence of situational competitiveness on account of 
the employer's economic power over the workforce. This can only be addressed 
through direct proscription of employer communication that acquires its force on 
account of this unfair competitive advantage. Therefore a broad interpretation of 
the duty of cooperation is a necessary corollary of an adequate workplace access 
provision from the perspective of democratic competitiveness. 
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Secondly, an influential empirical study of recognition campaigns in North America 
has called into question the extent to which workers' preferences are influenced by 
campaign material?! This concluded that workers were generally inattentive to the 
campaign, and that preferences for or against union representation tend to be fixed and 
stable regardless of the vehemence of the employer's campaign. Workers tended to 
vote in accordance with preferences formed prior to the commencement of campaign 
activity. The campaign did not persuade most workers to reject their initial 
predispositions. In light of this, the authors argued for the elimination of campaign 
rules premised upon the assumption of the fragility of worker free choice. They 
therefore saves substantial deregulation of the recognition campaign: ‘The Board 
should no longer set aside elections or find unfair labor practices based on written or 
oral campaign communications by employers or unions.'?? The suggestion would then 
be that given the stability of worker preferences, the economic power wielded by an 
employer in practice poses no threat to democratic competitiveness for no situational 
competitive advantage is in fact enjoyed. Whilst this empirical study and its proposals 
for reform enjoy some support amongst respected commentators,” others such as 
Weiler have rejected the findings, arguing that there is compelling empirical evidence 
that the diminishing success of unions in recognition ballots is a direct result of the 
employer’s resort to coercive campaign tactics and communication.*4 Moreover, the 
failed Labor Law Reform Bill of 1977 in North America, whilst adopting the authors’ 
proposal of an equal workplace access provision, did not adopt their proposals to 
deregulate the recognition campaign.) On balance, Weiler's perspective is to be 
preferred to Getman, Goldberg and Herman's in this regard: employers do derive a 
tangible competitive advantage in the recognition campaign on the basis of their 
economic power, there is adequate empirical support for this assumption, and a fair 
system of campaign regulation ought to be directed towards minimising the anti- 
competitive effects of this advantage. 

Thirdly, a rejection of the necessity for proscription of employer communication 
in the interests of democratic competitiveness could perhaps rest upon a 
philosophical shift of great importance, being indicative of a profound 
transformation deep within the foundations of modern labour law itself. Deakin 
and Morris, in explicating tbe nature of labour law as a discipline, assert that the 
'starting point for analysis is the existence of the employment relationship as a 
distinct economic and legal category’. Its distinctiveness arises out of the 
subordinate nature of the relationship. That intellectual tradition took its cue from 
the seminal work of Kahn-Freund, who preached attentiveness to the social 
realities of command and obedience in the economic enterprise, stating that there 
‘can be no employment relationship without a power to command and a duty to 
obey, that is without this element of subordination’.3”7 That orthodoxy can no 
longer be taken for granted. In the White Paper, Fairness at Work, the social 
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functions of labour law have a diminished profile m comparison with New 
Labour’s emphasis upon the economic functions of labour market regulation. The 
White Paper concedes that ‘individual contracts of employment are not always 
agreements between equal partners’ but this appears as a passing footnote to the 
main themes in the document.?? It remains to be seen whether or not the CAC will 
draw its inspiration from this vision in interpreting the duty of co-operation. 

To the extent that, in line with the White Paper, the social fact of subordination 
in employment is rejected as a starting point for analysis, the need for proscription 
of employer communication in the interests of competitiveness is reduced, for an 
acknowledgment of the unfair competitive advantage enjoyed by an employer 
arises out of an acknowledgment of the economic power wielded by an employer. 
This would necessarily lead to a restrictive interpretation of the parameters of the 
duty of co-operation. In line with Collins’ earlier work, I remain wedded to the 
view that it is the labour lawyer’s vocation to be fully alive to the realities of 
subordination in the labour market.?? This provides the basis for a realisation of the 
employer’s distinct competitive advantage in the recognition campaign. It requires 
a broad interpretation of the duty of co-operation, proscribing employer communi- 
cation that extends beyond mere persuasion so as to generate the conditions of 
democratic competitiveness. In effect, the unfolding duty of co-operation may yet 
prove to be a battlefield where, beneath the surface of contested interpretations of 
the scope of that duty, lies the clash of contested conceptions of labour law itself. 

I have sought to argue that the establishment of democratic equality of 
opportunity is contingent upon a broad interpretation of the duty of cooperation, 
proscribing forms of communication and tactics that seek to unfairly exploit the 
employer's competitive advantage, on account of the economic power wielded 
over subordinate workers. This is supported by an appreciation of the limitations of 
the current NLRA scheme in North America. One would assume that a rational 
legislator, in drawing upon this particular model as a basis for the design of the 
new statutory mechanism, would seek to create a procedure that avoids the defects 
apparent in the blueprint. In this way, support for a broad interpretation of the 
scope of duty of cooperation could be founded in a rationally attractive legislative 
intent. Moreover, the CAC in exercising its functions under the Schedule is 
directed to ‘have regard to the object of encouraging and promoting fair and 
efficient practices and arrangements in the workplace, so far as having regard to 
that object is consistent with applying other provisions of this Schedule in the case 
concerned’. The notion of equality of democratic opportunity and fair political 
competition are ideals central to the demands of a fair ballot procedure. Given that 
fair political competition requires situational competitiveness, and the attainment 
of this requires proscription of certain forms of employer communication and 
tactics trading upon the unfair competitive advantage arising out of the nature of 
the employment relationship, the duty to have regard to promoting fair practices 
placed upon the CAC ought in principle to shape the CAC’s approach to the 
interpretation of the employer’s duty of cooperation. 

It is also possible to derive support for this broad reading of the scope of the 
employer’s duty of cooperation by drawing upon the predominant policy theme in 
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Fairness at Work of facilitating partnership and trust as central aspects of work- 
place culture. Experience in North America indicates that bitter and protracted 
recognition campaigns cause irreparable damage to the collective bargaining 
relationship that results out of a successful union campaign. Adams describes the 
campaign dynamic thus: ‘If the American penchant for unorganised or partially 
unorganised employers to pursue policies explicitly designed to ‘keep the union 
out’ are widely embraced in the UK a necessary condition for the establishment of 
a modicum of labour-management trust and respect will go unfulfilled. Faced with 
determined employer opposition ... unions will be pushed in the direction of (at 
least) rhetorical militancy and uncooperativeness’.*! This is vividly described as a 
‘dysfunctional vortex'.€ As such, the campaign itself, as a source of hostility and 
animosity, causes the subsequent failure of the collective bargaining relationship. 

The ramifications of this for the Scbedule A1 mechanism are significant. 
Through adherence to an equal access provision alone, the 'dysfunctional vortex' 
just described may be encouraged rather than avoided. As the employer campaign 
escalates, so the campaign opportunities for the union escalate, for reasonableness 
of union access is tied to an assessment of the extent of the employer's campaign. 
This escalation, without more, may ultimately serve to undermine rather than 
encourage constructive collective bargaining relationships, thus obstructing the full 
realisation of the predominant labour law policy objective of encouraging trust and 
partnership. Through the direct proscription of coercive employer tactics and 
communication, however, the harmful escalatory dynamic in the equal access 
provision is tempered, for the worst excesses of employer hostility to the principle 
of representation are curtailed. This reduces the potential for the destruction of 
trust in the ensuing collective bargaining relationship. There are thus sound 
reasons, located centrally within New Labour's vision of trust-based work 
relations, in adopting a broad interpretation of the duty of co-operation, as a 
necessary complement to the equal access provision.“ 


The duty to grant reasonable access and the dimension of political 
contestability 


The Schedule A1 mechanism also places the employer under a duty to grant the 
union ‘such access to the workers constituting the bargaining unit as is reasonable 
to enable the union (or unions) to inform the workers of the object of the ballot and 
to seek their support and their opinions on the issues involved’.*5 The rationale for 
union access to the workplace is rooted in the need to facilitate political 
contestability in the recognition campaign. This relates to the ease with which a 
party can access the political marketplace. Ease of entry into the political 

lace is a necessary background condition favouring competitive behaviour 
in the political contest. It is an essential adjunct to the requirement of situational 
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competitiveness, addressed through a broad interpretation of the employer’s duty 
of cooperation, in order to create competitive democratic conditions. The extent to 
which the duty to grant campaign access to the workplace facilitates genuine 
political contestability depends upon the meaning of ‘reasonable’ in this context. 

An examination of the North American framework yields two propositions. 
Firstly, union access to the workplace facilitates political contestability only through 
a thoroughgoing commitment to the principle of parity of campaign access. The 
meaning of ‘reasonable’ union campaign access therefore ought to be analytically 
tied to the extent of an employer’s campaign access in a given situation. Democratic 
equality of opportunity implies equality of campaign access to the constituent 
workforce. A union’s access to the workplace will therefore be reasonable to the 
extent that there is parity with the employer’s campaign access. The parity principle 
has a number of aspects: extent of campaign access (both number and duration of 
meetings), nature of campaign communication (distribution of literature, large-scale 
meetings, small meetings, one-to-one surgeries), and timing of campaign access 
(usage of working or non-working time, timing of initiation of campaign activity). 

Secondly, there is the important empirical proposition that union campaign 
activity is only equivalently efficacious if it takes place in the workplace itself.* 
Therefore union campaign activity off premises ought not to be incorporated into 
the necessary balancing exercise with the employer’s campaign activity in 
assessing whether or not there is parity. Such incorporation might potentially 
diminish the union’s workplace access entitlement without justification. The 
reverse position however does not hold. There is no evidence that employer 
campaign activity off premises is any less efficacious than employer campaign 
activity in the workplace. Therefore there are sound reasons, grounded in a proper 
understanding of the competitive democratic interpretive framework, that such 
employer campaign activity ought to be incorporated into the balancing exercise 
between employer and union access opportunities, thereby increasing the union’s 
workplace access entitlement. 

The parity principle does not appear on the face of the Schedule, though it has a 
predominant place in the accompanying Code of Practice on Access to Workers 
during Recognition and Derecognition Ballots.47 The Code of Practice, in seeking 
to draw an analytical connection between reasonableness of union access and the 
parity principle, thus indicates an alignment with the competitive democratic 
interpretive framework, and the concomitant ideal of political contestability. The 
practical implications of a rigorous commitment to the parity principle are 
explicitly traced out in three ways. Firstly, the employer's methods of 
communication constitute the benchmark standard in determining the methods of 
communication open to the union during the access period. Thus if the employer 
resorts to large-scale meetings, then the union ought to be entitled to use meetings 
of a similar scale. Conversely, if the employer uses small meetings for campaign 
communication, then the union's entitlement corresponds to this method. 
Secondly, in deciding the timing of meetings and other campaign activities 'the 
union and the employer should be guided by the employer's custom and practice 
when communicating with his workforce'.* So if the employer organises meetings 
during working time, then in principle this facility ought to be open to the union. 
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Thirdly, the extent of permitted campaign access for the union ought to be 
quantitatively equivalent to the employer’s campaign access, subject to a basic 
union entitlement to one large-scale meeting of at least 30 minutes for every 10 
days of the access period. This ensures that the number of campaign meetings, 
and their duration, are equivalent as between the parties.5! 

Moore, Wood and Davies outline three potential limitations in the Code of 
Practice. Firstly, drawing upon the Trade Union Congress’ concerns about 
employer campaign activity outside the workplace, the authors speculate as to 
whether or not the CAC ought to take account of this in assessing the extent of the 
union’s workplace access entitlement. Given the potentially efficacious nature of 
this employer campaign activity, and given the underlying rationale of the duty to 
grant reasonable campaign access as creating conditions of democratic 
competitiveness through the facilitation of political contestability, it is vital that 
the CAC takes such activity into account in assessing whether or not democratic 
equality of opportunity obtains. This would be reflected in a corresponding 
increase in the union’s workplace access entitlement where the employer had 
engaged in such campaign activity. The converse proposition does not hold. Given 
that union campaign activity away from the workplace is substantially less 
efficacious, evidence of such activity ought not to be taken into account in the 
necessary balancing exercise, such that this activity would not have the effect of 
diminishing the union’s workplace access entitlement under the Schedule. 

Secondly, the authors highlight the fact that ‘the union’s right of access is 
triggered only when the E paries are informed of the arrangements for the ballot and 
not at any earlier stage'.5^ They express concern at the scope for employer campaign 
activity prior to the commencement of the access period. This position certainly 
diverges from the North American proposals offered by Getman, Goldberg and 
Herman, who advocated employer commencement of campaign activity as the 
trigger for union access rights. It is suggested that the parity principle would 
advocate a corresponding increase in union access entitlement during the access 
period, so as to attain overall parity with the employer's campaign opportunities, in a 
situation where the employer had commenced campaign activity prior to the 
beginning of the access period. This approach to the determination of the scope of 
reasonable access is a necessary pre-requisite to ensuring conditions of fair 
competition in the democratic process. It is therefore squarely within the competitive 
democratic rationale of the duty to grant reasonable access. 

Thirdly, the authors point to the lack of basic entitlement to union surgeries in 
working time, reflecting a dilution in basic entitlement from the draft Code to the 
final version. Of more concern is the apparent dilution of the parity principle, given 
that the fact that the employer resorts to one-to-one meetings as a campaign tactic 
is not of itself determinative of the issue of union entitlement to one-to-one 
meetings. To the extent that the Code of Practice suggests that departure from a 
rigorous commitment to the principle of parity is permissible, the theoretical basis 
for this is unsafe. Consistent application of the parity principle is a necessary 
aspect of the competitive democratic interpretive framework. À recognition ballot 
satisfies the requirements of fairness insofar as there is political contestability. 
There is political contestability insofar as there is equality of opportunity in 
campaign access. This is reflected in the parity principle. Departure from that 
50 The mmimum permitted duration of such a meeting mcreases to 45 minutes m the absence of union 


surgeries. 
51 Para 30. 
52 n 20 above, 413. 
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principle is unjustifiable since it misunderstands the purpose of the access 
provision. In this way, the CAC is institutionally obliged to give effect to the parity 
principle in interpreting the access provision, for parity is an aspect of fair 
democratic competition, and the CAC is directed to exercise its functions having 
regard to ‘the object of encouraging and promoting fair ... practices' .5? 

]t is also suggested that two further implications flow from the statutory 
commitment to the principle of parity. Firstly, the Code of Practice is silent on the 
issue of priority of campaign access as between full time union officials and 
individual union members employed by the employer and who are nominated as 
the lead representative of their members at the relevant workplace. Paragraph 16 of 
the Code states that it *would be reasonable for the employer to want to give his 
prior permission before allowing a full time union official to enter his workplace 
and talk to his workers'. From the perspective of parity, it would be unreasonable 
for an employer to withhold this permission. It is intuitively plausible that many 
workers, particularly those employed within sectors traditionally lacking a trade 
union presence, would be in need of the professional organisational expertise of a 
full time union official as a prerequisite to meaningful democratic equality of 
opportunity. From a theoretical perspective, the principle of parity applies as 
between the competing parties in the democratic contest. The union, as a 
competing party, ought to be able to rely primarily on full time members of its 
party machine in order to mount its campaign. o E arto n ael 
talk of parity between the union and the employer as competing parties, and 
therefore free political competition. The access priority of full time union officials 
will be rendered especially compelling if the employer seeks to draw upon the 
expertise of professional consultants providing strategic advice on undermining the 
success of the recognition claim. 

At the heart of the enquiry determining the meaning of 'reasonable access' in 
this context is the resolution of the tension between workers' effective exercise of 
their right to freedom of association and the employer's assertion of its property 
rights. To the extent that the CAC allows those property rights to trump the 
workers' right to freedom of association, there is the possibility of a challenge 
under the Human Rights Act 1998 (HRA). The CAC is under an obligation to 
interpret the meaning of ‘reasonable access’ in such a way as to be ‘compatible 
with the Convention rights’.* Under the European Court of Human Right's 

ce, the margin of appreciation is at its broadest with regard to property 
rights under Article 1 of the First Protocol. This is in contrast to the stringent 
protection afforded to political expression, for example, where the state will be 
afforded little if any margin of appreciation.” This may reflect the existence of a 
hierarchy of rights within the Convention, prioritising the protection of freedom of 
association above the protection of property rights, providing substance for the 
argument that where property rights trump freedom of association rights in the 
determination of the scope of reasonable union access, the CAC may be acting in a 
way ‘incompatible with a convention right’ under section 6(1) of the HRA. 

It is also arguable that the parity principle inherent in the legislative scheme 
could have broader ramifications outside the context of union campaign access. 
More specifically, if an employer engages in anti-union campaign activity during 


53 n3 above, para 171. 

54 Human Rights Act 1998 (HRA) s 3(1). 

55 For an illuminating discussion of these issues, seo M. Supperstone QC and J. Coppel, "Judicial 
Review after the Human Rights Act’ (1999) European Human Rights Law Review 301, 320—321. 
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working time, this could correspondingly render worker campaign activity during 
working time subject to legal protection. Thus a worker is protected from 
dismissal% or detriment” for recognition campaign activity unless ‘it constitutes 
an unreasonable act or omission by the worker’.*® Morris and Archer suggest that 
canvassing during working hours may constitute unreasonable and therefore 
unprotected activity. It is certainly plausible to argue that the meaning of 
‘unreasonable’ in this regard in part draws its content from the nature of the 
employer’s campaign activity. To the extent that democratic parity is undermined 
by the employer choosing to campaign during working time, it might be necessary, 
in order to attain democratic equality of opportunity, to hold that a worker 
canvassing during working hours is not engaged in unreasonable activity, and is 
therefore subject to protection from detriment or dismissal.5? 


Conclusion 


Fair democratic competition requires proscription of employer tactics and 
communication seeking to augment the unfair competitive advantage derived 
from the subordinate nature of the employment relationship, through a broad 
interpretation of the employer's overriding duty of cooperation. It also requires a 
thoroughgoing commitment to the principle of parity of campaign access in 
determining tbe precise scope of the employer's duty to grant reasonable 
workplace campaign access to the union during the access period. In this way, 
the duty of cooperation will promote situational competitiveness, and the duty to 
grant reasonable access will facilitate political contestability. Both aspects are 
integral to the notion of equality of opportunity in the democratic ; 

The insights offered by this article also have broader implications for analytical 
work in the theory of labour law. Firstly, it is unclear to what extent free 
democratic competition is attainable in the recognition campaign even assuming 
that the interpretive framework proposed here is adopted. The quest may be 
rendered elusive in light of the profound competitive advantages enjoyed by the 
employer. This insight led to the denial of the employer’s right to campaign against 
unionisation in the early development of the North American NLRA scheme. 
Secondly, to the extent that democratic equality of opportunity is attainable, one 
must further question the intrinsic worth of this as an ideal in the ballot process. As 
Hepple has insightfully remarked, ‘mere procedural parity between the collective 
forces of management and labour may do little for the new labour force’. In the 
recognition context, the implications of this insight would run as follows. It is the 
collective bargaining relationship itself that is constitutive of industrial democracy. 
In order to promote the transition from economic authority to industrial 
democracy, there is a strong justification for facilitating this transition by 
eradicating the competitive democratic elements from the ballot process insofar as 
these hinder a vote favourable to the institution of collective bargaining. The 
democratic focus thus shifts towards the collective bargaining relationship; and it 


56 n3 above, para 161. 

57 ibid pera 156(1). 

58 ibid para 156(3) and pera 161(3). 

59 Similarly, the meaning of 'appropriate time' vie deii O p pancia 
to employees for trado union membership and activities, might also alter according to the extent and 
nature of the employer's campaign activity. 

60 B. Hepple, "The Future of Labour Law’ (1995) 24 ILJ 303, 322. 
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becomes the function of the legal framework to remove barriers hindering the trade 
union’s entry into collective bargaining with the employer, thus promoting real 
political contestability. 

The ideal of a level playing field in the recognition campaign is inconsistent with 
strong state commitment to the value and desirability of collective bargaining. 
Rather it is necessarily indicative of a stance of state neutrality towards the 
institution of collective bargaining. Whilst this would cohere with New Labour’s 
articulation of labour law policy in Fairness at Work, its intrinsic appeal as a policy 
objective must be doubted. The fact of state neutrality as to the desirability of 
collective bargaining also casts doubt on the long-term efficacy of the recognition 
mechanism.®! Doubts on the normative appropriateness of the competitive 
democratic model in the recognition ballot context are reinforced on realising 
that the protective rationale does not hold in the ballot process itself. The 
protective rationale justifies the existence of a collective bargaining relationship, 
such that the union fulfils the necessary democratic role of perennial opposition to 
the incumbent management. The protective justification for instituting the 
employer as opposing candidate in the recognition ballot makes no sense for the 
union wields no real power in this process. 

In this way, there is a tension at the heart of the Schedule. The ‘New Labour 
Law’ stands perched on the border between two wholly antithetical conceptions of 
industrial democracy. On the one hand, there is the traditional pluralist principle of 
industrial democracy through the institution of collective bargaining characteristic 
of the Old Left approach. On the other, there is the image of the employer as 
legitimate democratic opposition to the union during the recognition ballot, rooted 
squarely within the New Right conception of democracy in the industrial sphere. 
The ultimate resolution by of this tension by the CAC will thus reveal the true 
colours of the chameleon-like nature of the third way in labour law. This will 
depend upon the eventual scope of the ‘in the interests of good industrial relations’ 
exception to the automatic recognition route, and the nature of the employer’s 
overriding duty of cooperation. 

Wood and Godard are optimistic about the potential of the Schedule Al 
mechanism to transcend the operational difficulties of the NLRA model, given that 
‘if the devil is in the detail, different design principles should produce different 
outcomes’. Whilst drafting improvements may well increase the overall 
effectiveness of the UK model, this conclusion seeks to counsel caution, for it 
may be that the devil lurks deeper in the philosophical foundations of the Schedule 
itself. If this is the case, efficacy may be more elusive than is currently envisaged. 
This ought to sharpen our focus on the importance of a political theory for 
successful labour law reform. The choice of a political theory will be crucial both 
to the design of a recognition mechanism, and the broader shape of a programme of 
labour law reform. Thus, the fate of the ‘New Labour Law’ is intertwined with the 
integrity and coherence of a distinctive third way politics. Therefore in assessing 
the prospects for the emergence of a normatively attractive political theory suitable 
for a new labour law programme, ‘Much will dependon the political will of those 
in government’. 


61 See B. Simpson, Trade Union Recognition and the Law (London: Institute of Employment Rights, 
1991). Simpson pertinently observes at 28 that ‘for any strategy to succeed the government 
commitment to collective bargaining must be strong and seen to be strong’. 

62 n 26 above, 205. 

63 KD. Ewing, ‘Democratic Socialism and Labour Law’ (1995) 24 ILJ 103, 132. 
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The Review of Sex Offences and Rape Law Reform: 
Another False Dawn? 


Philip N.S. Rumney* 


The offence of rape, as it is defined and enforced has been the subject of an 
ongoing process of evaluation and reform for several decades and across numerous 
jurisdictions. The latest contribution to this process has been the publication of 
volumes 1 and 2 of the Home Office consultation document Setting the 
Boundaries—Reforming the Law on Sex Offences. This report results from the 
deliberations of the Review of Sex Offences which was established to provide 
recommendations ‘for clear and coherent offences that protect individuals, 
especially children and the most vulnerable, from abuse and exploitation, and 
enable abusers to be appropriately punished’.? Yet it has to be seriously doubted 
whether the Review’s recommendations on the law of rape will significantly 
address any of these objectives. Indeed, by focusing exclusively upon the revision 
of the legal definition of rape, the Review was unable to examine what is arguably 
the most important issue facing rape law today, that is, how that legal definition of 
rape is interpreted and enforced by the criminal justice system. As with previous 
law reform efforts that have focused upon issues of ‘black-letter’ law, the 
Review's narrow focus only serves to obscure the practices of criminal justice 
agencies that hinder the effeetive enforcement of the law in this area. As such, the 
implicit impression given by the Review’s remit and recommendations is that such 
problems can be resolved by limited revision of the substantive law.‘ 

The purpose of this article is to examine the Review of Sex Offence’s 
recommendations regarding the actus reus of rape, in particular, its proposals 
concerning the definition of sexual intercourse and consent. In addition, this article 
will consider whether the Review’s recommendations are likely to lead to any 
significant improvement in the actual enforcement of rape law. It will also explain 
why successful rape law reform will only come about when the reform process 


* Law Division, Sheffield Hallam University. 


1 (London: Home Office, 2000). Hereinafter referred to as the ‘Review’. 

2 per the Home Secretary, Jack Straw: vol 1, L 

3 A detailed discussion of the nature of ‘black-letter’ law is outside the remit of this paper. However, 
for the purposes of this paper I adopt a definition offered by Hutchinson who describes "black- 
letterism' as ‘an approach to law that claims to concentrate on narrow statements of what the law is 
and eschews resort to any extra-doctrinal consideration of policy or context’: “Beyond Black- 
Letterizm. Ethics in Law and Legal Education’ (1999) 33 The Law Teacher 301, 302. Whilst the 
Review clearly did have some regard to ‘extra-doctrinal’ issues such as the nature and impact of rape 
and sexual assault, 1t was ultimately restricted by its remit to purely ‘black-letter’ reform proposals. 
As a result, many fundamental contextual issues such as the attitudes and practices of criminal 
justice professionals were ignored. 

4 For discussion of such problems in the context of the abolition of the marital rape exemption, see: 
Laird, ‘Reflections on R v R' (1992) 55 MLR 386, 392. See also: Bumiller, Rape as a Legal 
Symbol: An Essay on Sexual Violence and Racism’ (1987) 42 University of Miami Law Review 75, 
84 (arguing that in seeking changes to the treatment of rape complainants reformers ‘may have 
oversimplified the problem and the solution’). 
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abandons a ‘black-letter’ approach and examines legal rules in the context of their 
interpretation and enforcement. 


The Review of Sex Offences in Context 


Whilst the definition of rape has undergone gradual change over many centuries, 
the process of reform both at home and abroad has accelerated over the last three 
decades, largely due to the work of feminist campaigners who have challenged the 
content and enforcement of rape law.” The general definition of rape in this country 
was last considered by the Criminal Law Revision Committee (CLRC) which 
published its recommendations in 1984.5 The CLRC rejected any significant 
reform of the definition of rape, refusing calls for the complete abolition of the 
marital rape exemption? and the expansion of the actus reus of rape to include acts 
other than penile-vaginal intercourse.!? The CLRC was subsequently criticised for 
the use of ‘superficial’ reasoning and rape myths to justify its conclusions.!! 
Within ten years however, two of the CLRC's central recommendations relating to 
the law of rape were overturned. Firstly, the House of Lords in R v R abolished the 
marital rape exemption, and in 1994 the actus reus of rape was expanded to 
include non-consensual penile-anal intercourse.? 

Despite these changes the definition of rape can still be characterised as 
incoherent and defective for ‘its failure to acknowledge the gravity of other acts of 
sexual violence and abuse which do not legally constitute rape'.!* Hall has made a 
similar observation that the legal definition of rape 'excludes a great deal of 
behaviour which is remarkably similar to the act legally designated as rape and that 
such exclusion appears to rest on no logical or justifiable grounds’.!5 As a result of 
its process of consultation the Review identified this as a specific problem.!6 It also 
found problems in the definition of consent which was ‘not clearly understood’, 


5 For discussion sco: Brownmiller, Against Our Will: Men, Women and Rape (Hammondsworth: 
Penguin Books, 1975) ch 2. 

6 There has been significant reform of the substantive definition of rape in Canada, Australia and 
many American states. For discussion see: Searies and Berger, "The Current Status of Rape Reform 


Temkin, “Women, Rape and Law Refom’, in Tomaselli end Porter (eds) Rape (Oxford: Basil 
Blackwell, 1986). 

7 For discussion see: Berger, ‘Man’s Trial, Woman's Tribulation: Rape Cases in the Courtroom’ 
(1977) 77 Columbia Law Review 1 (noting the role of the women's movement in responding to rape 
and that ‘women have also played a key role in lobbying for reforms in the law of rape’); Spobn and 
Homey, Rape Law Reform: A Grassroots Revolution and Its Impact (New York: Plenum Press, 
1992). 

8 Criminal Law Revision Committee, Fifteenth Report, Sexual Offences Cmnd 9213 (1984). 

9 ibid para 2.56 

10 ibid paras 2.45-2.47 

11 Wells, ‘Law Reform, Rape and Ideology’ (1985) 12 Journal of Law and Society 63, 66—73. 

12 [1991] 3 WLR 767. Soon after, the Law Commission published its recommendation that the marital 
exemption should be abolished: Law Commission, Rape Within Marriage Law Com No 205 
(London: HMSO, 1992). 

13 Criminal Justice and Public Order Act 1994 s 142. For discussion sce: Rumney and Morgan-Taylor, 
"Recognizing the Male Victim: Gender Neutrality and the Law of Rape, Part One’ (1997) 26 Anglo- 
American Law Review 198. 

+ Bridgeman and Millns, Feminist Perspectives on Law (London: Sweet and Maxwell, 1998) 394. 

15 n77 below 68. 

16 The Review summarised submissions it had received on this issue thus: "The law did not offer 
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and noted that the principle that a man is not guilty of rape if he has an honest but 
mistaken belief in a complainant’s consent, had been ‘widely criticised’.!’ In 
addition to these definitional issues the Review identified serious and long- 
standing problems in the enforcement of rape law. These problems are illustrated 
by the fact that since 1985 there has been a significant increase in the number of 
rape offences being reported to the police.!? At the same time, however, the 
proportion of those reports leading to conviction has fallen from 24% in 1985 to 
9% in 1997.1? This trend has raised concerns over the way in which reports of rape 
are dealt with by the police, prosecutors and the courts”? and has been the subject 
of a recent Home Office research study.?! The lowering conviction rate has also 
been linked to the significant increase in the reporting of non-stranger rapes since 
19852 which tend to attract a lower conviction rate than cases of stranger rape.” 
Whilst the Review identified the worsening attrition rate as a problem,” it stated 
that the specific issues of legal ice raised in the Home Office study fell 
‘outside the remit of the review' .?? It is against this background of definitional and 
enforcement problems that the Review of Sex Offences formulated its 
recommendations. Indeed, the Review expressed concern that the current law of 
rape causes 'a degree of injustice to victims' and set out a policy of 'increasing 
protection’ .26 


The Structure of the Review 


The Review of Sex Offences comprised two bodies. A Steering Group was 
composed of lawyers, representatives of the Home Office and Department of 
Health and organisations such as the NSPCC and Victim Support. The second 
body, entitled the External Reference Group (ERG) was composed of twenty-six 
people, including academics and representatives from organisations such as the 
Campaign to End Rape, Stonewall and the Rape Crisis Federation.?' In neither 
volume of Setting the Boundaries is there an explanation of the relationship 


17 Vol 1 pera 2.3.1. A discussion of the Review's proposals on this specific issue fall outside the remit 
of this article. 
18 In 1985 there were 1,842 rape offences recorded by the police. By 1997 the figure had risen to 6,281: 


England and Wales, 12 months to September 2000 6-7. 

ibid 51. 

See for example, Temkin, ‘Prosecuting and east E al ant high ie sell gee ad oo 
Journal of Law and Society 219; Temkin, ‘Reporting Rape in London: A Qualitative Study’ (1999) 


Continuing Problem for Criminal Justice’ (1998) 61 MLR 821; Gregory and Lees, ‘Attrition in Rape 
and Sexual Assault Cases’ (1996) 36 British Journal of Criminology 1. 

21 Harris and Grace, n 18 above. 

22 In 1985 around 30% of reports were of stranger rape, by 1996 the figure had fallen to 12%: Harris 
and Grace n 18 above 5. 

23 Gregory and Lees, Policing Sexual Assault (London: Routledge, 1999) 97—102; Grace et al, Rape: 
From Recording to Conviction (London: Home Office, 1992). 

24 "Voll pera. 23.1. 

25 

26 


St 


Vol 1 para. 2.5.2. 
Vol 1 pera. 2.7. Given the Review's referenco to the falling conviction rate in cases of rape, it is 
assumed that the aim of increasing protection refers to the adoption of strategies to deal with this 
particular problem: volume | para. 2.5.2. This interpretation is supported by the comments of one of 
the Review's Steering Group members: Bowley n 88 below. 

27 Vol 1 139-140; Bowley, "Talking about Sex’ New Law Journal 1 November, 1999, 1739. 
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between these two bodies. However, it is apparent from the structure of the report 
that the ERG existed to provide advice and information to the Steering Group. 
Members of the ERG also wrote a series of detailed literature reviews for the 
Steering Group. The review for rape and sexual assault was written by Professor 
Jennifer Temkin and examined in detail the substantive law of rape and sexual 
assault. The Steering Group used these reviews as a basis for discussion of the 
existing law, its inadequacies and potential reform. The primacy of the Steering 
Group in the formulation of the Review’s overall recommendations is illustrated by 
reference to one clear divergence of opinion between the Steering Group and ERG. 
This concerned recommendations by the ERG that the honest belief in consent 
defence? should be subject to a requirement that any belief in consent be based 
upon reasonable grounds.” The Steering Group however, explicitly rejected this 
advice! In addition to the information and advice provided by the ERG, the 
Review also received written evidence from over 160 organisations and 
individuals. Evidence was also taken from a number of seminars conducted 
around the country in which attendees gave their views on the present workings of 
the law on sex offences.?? 


' Underlying themes 


In keeping with the remit of previous law reform bodies, the Review was charged 
with examining the legal definition of sexual offences, not their actual enforcement 
by the criminal justice system. Consequently, the Review was given responsibility 
to ‘review the sex offences in the common and statute law in England and Wales, 
and make recommendations that will: provide coherent and clear sex offences 
which protect individuals, especially children and the more vulnerable, from abuse 
and exploitation; enable abusers to be appropriately punished; and be fair and non- 
in accordance with the European Convention on Human Rights and 

Human Rights Act’.33 
The Review’s focus on the legal definition of rape reveals a highly questionable 
assumption that the revision of substantive legal rules will have a significant 
impact upon the enforcement of the criminal law and in accordance with the aims 
of the Review, provide increased protection to victims.?^ Indeed, the Review's 
remit in this respect illustrates Hutchinson's notion of the aim of ‘black-letterism’ 
which he claims is to ‘identify, analyse, organise and synthesise extant rules into a 
coherent and integrated whole'.55 Whilst it would be wrong to claim that such a 
narrow conception of legal reform will have no beneficial effect, many of the 
practices, assumptions and beliefs that shape rape law enforcement are left entirely 
untouched by such a 'black-letter' approach. As such, this analysis will suggest 


28 "Vol2 appendix D1. The issue of male rape was discussed under the literature review on homosexual 
offences: volume 2 appendix D4 201-204. 

29 In DPP v Morgan [1975] AC 182 it was held that if a defendant honestly believed that a woman was 
consenting to sexual intercourse then he could not be convicted of rape. It was also held that this 
belief did not have to be based upon reasonable grounds. 

30 Pa EADS 


32 A Toy cee ere dig tno CI A ASAT on Fae a Seva Aaa cane fonna in 
appendix H5 
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that even if the Review’s recommendations are fully implemented, they are likely 
to be fatally undermined by the interpretative and enforcement practices of the 
police, prosecutors and the courts. 

In addition to its remit, the Review identified three ‘key themes’ which it 
claimed would guide its deliberations: protection, fairness and justice.* The 
Review also set out nine ‘basic principles’ including the notion that ‘any 
application of the criminal law must be fair, necessary and proportionate’ and that 
‘the criminal law should not discriminate unnecessarily between men and women 
nor between those of different sexual orientation'.57 The three levels of remits, 
themes and principles created the obvious danger of confusion and inconsistency. 
This was a particular problem given the Review's remit of producing a ‘coherent’ 
set of recommendations.?? As will become apparent, some of the Review's 
proposals on the law of rape either abandoned this guidance outright or included 
justifications for particular recommendations that appear to be in conflict with its 
own ‘basic principles’ and ‘themes’ .39 


Back to the future: modernising the remit of rape law? 


The first issue to be dealt with by the Review was whether the definition of sexual 
intercourse in , which is presently defined in terms of penile penetration of the 
vagina or anus,” should become entirely gender neutral by recognising female 

1 and be extended to include other penetrative sex acts. Despite the fact 
that the Review found that ‘there was evidence that a woman could force a man to 
penetrate her against his will’ it rejected any suggestion that rape should be re- 
defined to recognise this fact.® The Review claimed to have found ‘a little anecdotal 
evidence’ of assaults by women, but ‘did not discover sufficient to convince us that 
this was the equivalent of rape’ .4? This reasoning can be challenged on a number of 
grounds. It is clear that the Review possessed evidence of such assaults which was 
neither ‘little’ or ‘anecdotal’. Elsewhere in its report the Review refers to a study of 
2,474 men by Coxell et al,“ as evidence that men are victims of sexual assault.‘ 
However, the Review simply ignored the fact that of the 2.89 percent of males in this 
study who reported being the subject of a non-consensual sexual assault as adults, a 
significant number were assaulted by women.“ These assaults involved a range of 


36 Vol 1 peras 1.1.9-1.1.12. 

37 ibid 1.3 2. 

38 n 33 above and accompanying text. 

39 See nn 42-59 below and accompanying text. 

40 Sexual Offences Act 1956 s1, as amended by the Public Order and Criminal Justice Act 1994 1142. 

41 At present women can be convicted of rape, but only as secondary pertes, see: R v Ram and Ram 
(1893) Cox CC 609 and Lord Baltimore's case (1768) 4 Burr. 2179. For a recent discussion of 
women who rape see: Hall, "Woman found guilty of towpath rape’ The Guardian 17 March, 2001. 

42 Vol 1 para 2.8.2. 

43 ibid pera 2.8.2. Instead the Review recommended that a situation where a woman compels a man to 
penetrate her against his will should fall within an offence of ‘compelling sexual acts’: vol 1 paras 
2.20.1-2.20.4. 

44 This description appears to have been taken from an article by Rumney and Morgan-Taylor which 
was published prior to the Coxell et al study discussed below: ‘Recognizing the Male Victim: 
Gender Neutrality and the Law of Rape, Part Two’ (1997) 26 Anglo-American Law Review 330, 337. 

45 Coxell et al, ‘Lifetime prevalence, characteristics and associated problems of non-consensual sex in 
men’ cross sectional survey’ (1999) 318 BMI 846. 

46 Vol 1 para 2.5.4. 

47 Forty-six per cent of the perpetrators of adult sexual assault in this survey were women: see n 45 
above 849. 
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penetrative sex acts including non-consensual penile-vaginal and penile-anal inter- 
course.*? These research findings are supported by numerous studies from the United 
States in which women have been found to engage in sexually coercive behaviour. ^ 
A Los Angeles based survey of 3,125 adults found that males were twice as likely to 
be sexually assaulted by a female than by another male. Assaults involved a range of 
sexual acts including sexual intercourse.9 The authors concluded that the findings 
indicated *men's recognition of being unwilling participants in sexual activity and 
that this is not a rare occurrence’ .5! It is also worth noting that the Review adopted a 
particularly narrow conception of the female rapist. The Review failed to discuss in 
any meaningful way the possibility that women can coerce other women?? or 
children into penetrative sex acts as part of its discussion of the actus reus of rape. 
The Review's failure to recommend an expansion of the actus reus of rape to 
include females perpetrators is further called into question when one considers the 
impact of such assaults. This is particularly important because one of the factors 
used by the Review in determining the remit of rape was the impact of sexual 
assault upon victims.™ In the case of penetrative sex acts committed by women the 
evidence is clear: such assaults can have a devastating psychological and emotional 
impact upon men and can certainly be equated with those acts currently fallin g 
within the remit of rape.55 Strangely, this is a point acknowledged by the Review, 
thus further undermining its rationale for excluding female perpetrators. It should 
also be noted that the Review was eager to claim that its proposals were based 
upon a detailed consideration of research evidence.” Yet, in relation to this 
specific proposal it has done the exact opposite: it has used flawed reasoning to 
influence the content of reform proposals, whilst at the same time ignoring a 
growing body of empirical research evidence. Indeed, one wonders whether some 
of the myths that have operated to deny the legal recognition of women who rape 
did in reality, influence the deliberations of the Review.55 Apart from the issue of 


48 ibid. 

49 See for example, Murray, "When Men are Raped by Women’ Sexual Medicine Today July 1982, 14; 
Sarrel and Masters, ‘Soxnal Molestation of Men by Women’ (1982) 11 Archives of Sexual Behaviour 
117; Muehlenhard and Cook, ‘Mon’s Self Reports of Unwanted Sexual Activity’ (1988) 24 The Journal 
of Sex Research 58; Struckman-Johnson, rg Dt erroe contains bed (1988) 24 The 
Journal of Sex Research 234; Rouse et al, ‘Abuse in Intimate Relationships’ (1988) Journal of 

Violence 414; Waterman et al, ‘Sexual Coercicn in Gay Male and Lesbian 
Predictors and Implications for Support Services’ (1989) 26 Journal of Sex Research 118. See also: 


Los Angeles 

Catchment Area Project’ (1986) 126 American Journal of Epidemiology 1154, 1161. 

51 ibid 1162. 

52 For discussion seo: Waterman et al n 49 above; Russell, Sexual Exploitation (Beverley Hills: Sage, 
1984) 67-68. 

53 Bolton et al, Males at Ruk-The Other Side of Sexual Abuse (London: Sage, 1989) ch 2; Faller, 
"Women Who Sexually Abuse Children’ (1987) 2 Violence and Victims 263, 268—269. 

54 Sec for example, the Review's discussion of non-consensual oral sex: n 73 below and i 

55 Fora peril deal diacumion of ch cfc we; Sarel and Mar, 2 49 above and do 


Masters, ‘Sexual Dysfunction as an Aftermath of Sexual Assault of Men by Women’ (1986) 12 
Journal of Sex and Marital Therapy 35. 

56 Vol 1 para. 2.82. 

57 Volli and 2.5. 

58 The issue of whether women can physically commit the act of rape is characterised by a series of myths 


that aro in evidence within the legal Hterature. They include the clam that the rape of men by women isa 
"virtually non-existent or purely hypothetical event’: Liberta v Kelly 839 F 2d 77, 83 (1988); that it is 
physically imposaible for a woman to rape a man: MacNamara and Sagarin, Sex, Crime and the Law 
(London: Free Press, 1977) 28; and that if such assaults do occur, they do not result in serious trauma: 
Edwards, Female Sexuality and the Law (Oxford: Robertson, 1981) 37. For detailed discnasion of 
evidence winch contradicts all these claims see: Rumney and Morgan-Taylor, n 44 above. 
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the Review’s questionable use of evidence it should also be noted that its failure to 
recommend a rape law which is fully gender neutral contradicts one of its own 
‘basic principles’ that the criminal law should not unnecessarily discriminate 
between men and women, as well as its ‘theme’ of fairness.*? It is also worth noting 
that if the Review’s recommendations in this area were to be implemented, it 
would place this country amongst a dwindling number of jurisdictions that fail to 
recognise that women can physically commit the act of rape. 

In considering whether the actus reus of rape should be re-defined to cover all 
forms of penetrative sex the Review adopted an expansive definition of 
*penetration'.$! However, it rejected suggestions that the definition include acts 
of non-penile penetration. In so doing it resurrected a number of discredited 
arguments favoured by the Criminal Law Revision Committee (CLRC) in its 1980 
Working Paper on sexual offences? and 1984 Report. Firstly, the Review 
claimed that ‘rape was clearly understood by the public as an offence that was 
committed by men on women and on men’.™ Like the CLRC, which also utilised 
this argument,© the Review did not seek to ascertain the public understanding in 
this area, other than by soliciting the views of legal practitioners and 
Parliamentarians as part of its consultation process. Whilst it is undoubtedly 
the case that the public view rape to include assaults by men upon women, can it 
really be said to be 'clearly understood' by the public that the legal definition of 
rape includes male-on-male rape, but not assaults by women, or other forms of 
non-penile penetration? Given the Review's commitment to formulating proposals 
based upon research evidence, one might wonder why its proposals should rest 
upon an assumption about public attitudes for which it provides no evidence.57 
Research studies consistently indicate that many people have a poor understanding 
of the nature, prevalence and impact of rape.® As such, the public understanding of 
rape is an unreliable criterion upon which to base law reform proposals. 
Furthermore, limiting the definition of rape to the alleged public understanding 


59 nn 36—37 above and accompanying text. In this context one might argue that it is unfair that a 
woman should not be labelled a rapist for coercing a man, another woman or a child into a 
penetrative sex act when a man would be convicted of rape in very similar circumstances 

60 For discussion sce: Searles and Berger n 6 above 32; Rumney and Morgan-Taylor n 44 above 348- 
352 and Temkin, n 71 below ch 3. 

61 The Review stated that: ‘penetration comes in many forms. Men put their penis into the vagina, anus 

and mouth. Other parts of tho body (notably fingers and tongues) are inserted into the genitalia and 

anus. Objects are inserted into the vagina and anus of victims. Both men and women may perform 

such penetration': volume 1 pera 2.8.2. 

CLRC, Working Paper on Sexual Offences (1980). 

n 8 above. 

Vol 1 para 2.8.4. 

For discussion of this point see n 11 above. See also n 62 above pera 45 and n 63 above para 2.47. 

See vol 2 Appendices H1 and H3. The consensus from the consultation with legal practitioners was 
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67 Even if one accepts the position of the Review that it 1s legitimate to reject changes in the remit of 
rape on the basis of pablic opinion, one must presumably also recognise that such opinions can 
change. In claiming that the public understanding of rape is that of a crime involving male victims, 
the Review did not explain when or how this view formed. Indeed, in its 1984 report the Criminal 
Law Revision Committee claimed that rape as then defined was ‘well established in popular thought’ 
(n 8 above para 2.47). At this time of course, the definition of rape excluded male victims. Given that 
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primarily as an elastic concept with a non-existent besis in the research literature. 

68 Burton et al, Young People’s Attitudes Towards Violence, Sex and Relationships: A Survey and 
Focus Group Study (Edinburgh: Zero Tolerance Charitable Trust, 1998) 16 and Ward n 141 below. 
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of that offence would appear to undermine the Review’s entire remit of offering 
recommendations for revision and reform. Such an approach also ignores the 
potential for changes in public opinion and the educative role of law reform. 
The second reason cited by the Review for rejecting a widening of the actus reus 
to non-penile penetrative acts was the claim that the ‘offence of penile penetration 
was of a particularly personal kind, it carried risks of pregnancy and disease 
transmission and should properly be treated separately from other penetrative 
assaults'."? Again, these are weak arguments for excluding other forms of 
penetration from the law of rape.7! As regards the issue of pregnancy it could be 
argued that once English law recognised that non-consensual penile-anal 
intercourse involving a male constituted rape, the pregnancy argument would lose 
all credibility. Temkin has also noted: 'the fact that pre-pubertal, menopausal, 
sterilised and infertile women as well as those who practice contraception are all 
covered by the law of rape suggests that [the risk of pregnancy] is not of overriding 
significance [in the definition of rape]'.7? The Review's reference to the risk of 
pregnancy is further undermined by its recommendation that oral sex should come 
within the remit of rape. In this respect the Review stated: ‘Forced oral sex is as 
horrible, as demeaning and as traumatising as other forms of forced penile 
penetration’. This is undoubtedly an accurate description and reflects a long- 
standing judicial recognition of the seriousness of this kind of assault.7* However, 
given the fact that oral sex does not result in pregnancy, this particular 
recommendation cannot be squared with the Review's earlier reference to 
pregnancy as a means of excluding non-penile penetrative sex acts from the remit 
of rape, nor with its aim of formulating 'coherent' offences. The recognition of 
forcible oral sex as rape clearly indicates that the Review was prepared to allow the 
impact of sexual assault to override its risk of pregnancy criterion. This approach is 
problematic because the Review stressed the seriousness of non-penile penetrative 
sex which it excluded from the definition of rape,” making the basis for excluding 
some penetrative acts and not others difficult to discern. One might also wonder 
how the Review's recommendations on non-consensual oral sex fit with its view 
that rape should be defined in accordance with the existing public understanding of 
what constitutes this offence. As for the issue of disease transmission, the Review 


69 Dunng the passage of rape reform legislation in New South Wales it was argued that such 
enactments: ‘serve an educative function in further changing community attitudes to sexual essanit’: 
NSW Hansard, Legislative Assembly, 18 March, 181, 4758. 

70 "Volume 1 para 2.8.4. For the Criminal Law Revision Committee's use of this argument see: n 62, 
para. 45. 

71 The Review appears entirely unaware of the criticism levelled at the Criminal Law Revision 
Committee for its reference to the risk of pregnancy in determining the actus reus of rape. See for 
example, Temkin, Rape and the Legal Process (London: Sweet and Maxwell, 1987) ch 2 and Adler, 
Rape on Trial (London: Routledge, 1987) 158-160. 

72 Temkin ibid, 30. 

73 Vol 1 para 2.8.5. 

74 A point made in several decisions of the Court of Appeal See for example, Wilson (1993) 14 Cr App 
R (S) 627 where Lord Taylor CJ stated that ‘the truth of the matter is that kind of invasion of a 
woman's body via her mouth rather than ber vagina can be regarded as overy bit as sexious, and in 
Se Le OI eM NO RYE CDS ppp 
(S) 24, 26 and Sheen (1987) 9 Cr App R (S) 164, 166-167. 

75 Indeed, the Review appeared to view all forms of penetration on equal terms. In refernng both to 
penile and non-penile penetrative sex acts it stated: “Thess are all extremely serious violations of 
victms which can leave them physically and psychologically damaged for many years’: volume 1 
para 2.8.2. This is also evidenced by the Review's proposal for the creation of an offence of ‘sexual 
assanit by penetration’ which would cover all non-penile assaults. This offence would attract a 
maximum sentence of life imprisonment, the same as for rape: vol 1 para 2.9. 
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did not explain why this is a factor of significance. Presumably, the Review was 
claiming that disease transmission is higher in assaults involving penile penetration 
and so should be treated separately. Once again however, it provided no evidence 
of this and failed to recognise consistently the harm of rape, that is, the violation of 
sexual autonomy and integrity which occurs with or without the transmission of 
disease or pregnancy.’6 


Giving meaning to consent: the rise of communicative sexuality 


Under English law the boundaries of rape are primarily established by reference to 
the complainant’s consent (or lack of consent) to sexual intercourse. As such, the 
state of mind of the complainant, her demeanour, words and actions before, during 
and after rape are of central importance to the criminal justice process.” In its 
recommendations the Review re-asserted the importance of consent to the 
definition of rape when it stated that ‘Jack of consent is central to the offence of 
rape'.? The Review stressed how important it was that consent was clearly 
defined” and argued that the current common law guidance on the meaning of 
consent to be found in Olugboja*? lacked clarity.8! In the Review's opinion clarity 
would best be achieved by adopting a statutory definition of consent which *would 
enable judges to be able to explain what the law said and for juries to understand 
just what is meant by consent’,®? along with a model direction to assist jurors in 
their deliberations. The Review also made clear that: ‘[in] defining consent, we 
are not seeking to change its meaning, rather to clarify the law so that it is clearly 
understood’ (emphasis in original).5^ The Review decided that consent should be 
defined on the basis of 'free agreement' involving a 'voluntary' agreement 
between two parties to engage in sexual intercourse.55 The essence of ‘free 
agreement' is that sexual encounters should involve the communication of desires, 
likes and dislikes in the absence of force, coercion or fraud.® As such, ‘free 
agreement' involves respect for people's autonomy and sexual integrity. These are 
concerns it is submitted, that should be at the core of any legal definition of rape 


76 Rather than using disease transmission and pregnancy to determine the remit of rape, such factors 
seem more relevant as aggravating factors in 

77 Hall, ‘Rape: the Politics of Definition’ (1988) 105 South African Law Journal 67, 74 (noting that the 
non-consent formulation ‘shifts the inquiry from the behaviour of the accused to that of the victim’). 

78 Vol 1 para 2.10.1. In so doing the Review ignored the approach of some other jurisdictions such as 
New South Wales that have abolished the consent defence for certain categories of sexual assault: 
Temkin n 71 above ch 3. 


79 Vol 1 para 2.10.1. 

80 [1981]3 All ER 443. 

81 Fo ee a ee adum dim Duk ied ape s aw ee 
law (pera 2.10.2) and that the law of consent was ‘fraught with misunderstanding’ (pera 2.11.1). 
Whilst the Review chose to characterise Olugboja in negative terms, it has been argued that this 
decision emphasises fundamental interests of individual choice and autonomy which could be 
undermined by a more prescriptive definition of consent: Gardner, ‘Appreciating Olugboja’ (1996) 
16 Legal Studies 275. 

82 ibid para 2.10.3. 

83 Vol 1 peras 2.11.1-2.11.6. The Review was of the opinion that the provision of guidelines on the 
meaning of consent would ‘help both practitioners and junes in coming to decisions m perticalar 
casos’: vol 1 paras 2.10.6. 

84 ibid para 2 10.3. 

85 ibid peras 2.10.4—2.10.5. 

86 The Review refers to the ‘core element’ of rts definition of consent being ‘ that there is an agreement 


between two people to engage m sex’: ibid pera 2.10.4 
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and its enforcement?! Following publication of Setting the Boundaries the 
Review's recommendations FORCEIUIE. ‘free agreement’ appear to have been 
received without any critical comment.5? This section will proceed by examining 
the origins and potential impact of ‘free agreement’ and question whether it will 
meet the Review's aim of increasing the protection offered to victims of rape. 

The use of 'free agreement' signifies the increasing influence of communicative 
sexuality within rape law. One of the fundamental aspects of communicative 
sexuality is the idea of mutuality, that is, a form of sexuality which is concerned 
with exchange and agreement. It is a sexuality that is not pre-occupied with the 
interests and desires of one sexual partner. A leading proponent of communicative 
sexuality, Lois Pineau, has argued that ‘communicative sexual partners will not 
overwhelm each other with the barrage of their own desires ... a person engaged in 
communicative sexuality will be most concerned with the mutuality of desire'.9? It 
can therefore be argued that the use of force, coercion or fraud in sexual encounters 
fails to meet this standard of mutuality.” This emphasis on communication 
between sexual partners also re-asserts rape law's function of protecting ‘sexual 
self-determination' ?! Thus on its face *free agreement' challenges the assumption 
that a woman is available for intercourse when she is in no position to choose, as 
well as the belief that the use of coercion may be an acceptable means by which to 
coerce a woman (or a man) into sex. 

In recognition of the fact that ‘free agreement’ appears to include many of the 
elements central to a modern law of rape, a growing number of jurisdictions have 
adopted a communicative standard in defining consent. For example, in 
Washington State consent is defined as meaning 'that at the time of the act of 
sexual intercourse or sexual contact there are actual words or conduct indicating 
freely given agreement to have sexual intercourse or sexual contact'.?? The 
Australian state of Victoria also defines consent in terms of 'free agreement'. 
Section 36 of the Crimes (Rape) Act 1991 provides that ‘a sexual act with another 
person takes place without that person's consent if she or he does not freely agree 
to it.’ The most significant element of this reform is a statutory jury direction 
contained in section 37(a) which provides: '[T]he fact that a person did not say or 
do anything to indicate free agreement to a sexual act is normally enough to show 
that the act took place without that person's free agreement'. 

One of the key justifications underlying the concept of ‘free agreement’ is that it 
will make a significant difference to the conduct of rape trials. In discussing the 
Victoria reforms McSherry has suggested that the communicative notion of 
sexuality shifts the focus of rape trials away from the complainant to the actions of 
the defendant: 'Instead of focusing on whether or not the complainant resisted or 
whether or not she was in a fearful or intimidated state of mind, the way is now 
open for the prosecution to concentrate on what actions the accused took to ensure 


87 For discussion of these various values in the context of rape law, see Lacey, ‘Unspeakable Subjects, 
Impossible Rights: Sexuality, Integrity and Cominal Law’ (1998) XI Canadian Journal of Law and 
Jurisprudence 47, 62-66. 

88 Seo for example, Lacey, ‘Beset by Boundarios: The Home Office Review of Sex Offences’ [2001] 

Crim LR 3. Members of the Review have also written articles justifying this proposal: Bowley, ‘New 

Labour-New Sex’ New Law Journal 28 July 2000, 1134; Temkin, ‘Getting it nght: sexual offences 

law reform’ New Law Journal 4 August 2000, 1169. 

reeled Rape: A Feminist Analysis’ (1989) 8 Law and Philosophy 217, 236. 

239. 

Schulhofer, Unwanted Sex: The Culture of Intimidation and the Failure of Law (London: Harvard 

University Press, 1998) 40. 
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that there was free agreement to sexual penetration’ 9? Indeed, the Review was of 
the opinion that its recommendations would 'shift consideration away from what 
was in the victim's mind, in order to focus attention on what the accused did to 
ascertain whether there was free agreement’ (emphasis in original). Pineau 
provides an illustration of how the focus of rape trials could shift from the 
complainant to the defendant by reference to a fictitious 'date rape' trial. She 
formulates a scenario in which a rape defendant is cross-examined in circum- 
stances where he presumed the ‘mutual sexual enjoyment’ of the complainant and 
is asked why he continued to have sex in face of his partner's voiced reluctance.” 
According to Pineau he could be asked the following questions: 


Did he ask her what she liked? If she was using contraceptives? If be should? What tone of 

voice did he use? How did she answer? Did she make any demands? Did she ask for 

penetration? How was that desire conveyed? Did he let up the pressure long enough to see if 

she was really that interested? Did he ask her which position she preferred? 
Pineau states that ‘assuming that the defendant did not perjure himself, he would 
lack satisfactory answers to these questions'? This claim however, is deeply 
problematic because it rests on a number of assumptions. For example, it assumes 
the defendant gives evidence, that the complainant’s version of events has 
withstood cross-examination, that there is sufficient corroborating evidence and 
that a jury is prepared to convict in the circumstances she describes. 

The claim that the focus of rape trials will ‘shift’ with the use of a 
communicative model in reality takes no account of how consent is constructed 
in rape cases and how a woman’s behaviour, body and language are used to 
undermine her claim of non-consent.% The ‘free agreement’ standard may be 
unproblematic where the complainant suffers serious physical harm, where there is 
other corroborative evidence that agreement was not given freely or where there is 
no communication of consent and a man for example, simply assumes that an 
intoxicated or unconscious woman is willing to have sexual intercourse (and he is 
prepared to admit to this). It is worth noting however, that as far as these scenarios 
are concerned, the utility of ‘free agreement’ is questionable given that these 
situations already give rise to convictions under existing law.! In many other 
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McSherry, ‘Constructing lack af consent’, in Easteal (ed), Balancing the Scales-Rape, Law Reform 
and Australian Culture (Sydney: The Federation Press, 1998) 33. See also: McSherry, ‘No! (means 
no7)’ (1993) 18 Alternative Law Journal 27. 

Vol 1 para 2.11.4. 

Pineen, n 89 above, 240—241. 

ibid 241. 
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In the context of cases involving ‘date rape’, or rape involving intimates there is a marked reluctance 
amongst jurors to convict: Adler, n 71 above and n 112 below. This corresponds with a widespread 
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Law (London: Routledge, 1989) ch 2 and n 112 below 112-123. For discussion of this issue in the 
context of male rape see: Rumney, ‘Male Rape in the Courtroom: Issues and Concems’ [2001] Crim 
LR 205. 

100 Ina study of rape trials at the Old Bailey Adler found that cases involving the use of violence, multiple 
assailants and where the complainant resisted and was injured were more likely to result in conviction 
than cases without those factors n 71 above 119-120 The facts of the intoxication scenario have 
already given rise to convictions, see for example, Larter and Castleton [1995] Com LR 75. The Court 
of Appeal has also re-affirmed the view that a complainant does not have to verbally or physically 
resist intercourse for there to be an offence of rape: Malone [1998] 2 Cr App R 447. 
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cases however there are going to be continuing problems determining whether 
there was agreement and whether it was entered into freely. As such, it is difficult 
to see how the Review's proposals will shift the focus of rape trials away from the 
complainant. Rather, it seems likely that the complainant’s behaviour will continue 
to be the subject of detailed examination and comment by the defence in order to 
establish whether there was agreement, the nature and content of that agreement 
and whether there was ambiguity in what the complainant said or did. Crucially, 
rape will continue to be defined in terms of the complainant's non-consent, thus the 

i focus of rape trials will continue to be on her state of mind and behaviour. 
Even if such a re- -focusing were to take place as the Review claims, this is unlikely 
to benefit many tape complainants given the fact that most reports of rape do not 
even reach court. 10! 

The notion of ‘free agreement’ also raises two further issues. The first relates to 
the respective responsibilities of men and women under this standard. One 
commentator has argued that the notion of ‘free agreement’ not only requires men 
to ensure that they have consent to engage in sexual intercourse, but also suggests 
that women have a responsibility to communicate clearly. The reference to 
agreement implies some form of two-way process of communication or exchange. 
It could be argued that this places greater emphasis on the responsibility of men 
and women to communicate clearly than has previously been the case. Indeed, the 
Review stated that: ‘In today’s world it is important to recognise that sexual 
partners are each responsible for their own actions and that there should be parity 
of status’.!% This is potentially problematic because it may bolster a belief that 
women are in some way to blame for rape when they have not communicated 
clearly. Whilst it may not be unreasonable in itself to expect responsible sexual 
partners to communicate clearly, problems arise in the context of rape trials. Given 
the prevalence of attitudes within the criminal justice system which attribute blame 
for sexual violence on women!® and also the prevalence of such attitudes within 
the general population!™ any notion of responsibility may disproportionately fall 
upon rape complainants. 

The second potential problem raised by the 'free agreement' standard is that it 
places great emphasis upon the nature and quality of communication. The notion of 
‘free agreement’ would be unproblematic if sexual communication were always 
clear and unambiguous, where men accepted the clear communication of non- 
consent and where sexual consent was not assumed. Clearly, for a man to ignore 
the expressed wishes of a woman signifies the disregard for autonomy and sexual 
choice that is central to the offence of rape. Unfortunately, it is evident that the 


101 See for example Harris and Grace n 18 above 43 (finding only 21 percent of 483 reports actually 
reached court). 

102 Lows Pineau has argued that commmnicative sexuality involves the notion of obligation which ahe 
describes as: "The obligation to promote the sexual ends of one's partner implies the obligation to 
know what those ends are, and also the obligation to know how those ends are attained. Thus, the 
peoblem comes down to a problem of epistemic responmbility, the responsibility to know. The 
solution, in my view, lies in the practice of a communicative sexuality, one which combines the 
appropriate knowledge of the other with respect for the dialectics of desire.’ n 89 above 234—235. 
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Rape Law Reform’ (1998) 46 Cleveland State Law Review 409. 

104 Vol 1 para 2.10.3. 
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communication of sexual desires are not always clear. For example, there is 
evidence from the United States that some women may say ‘no’ to sexual 
intercourse when in fact they do intend to engage in such activity. Another 
problem is that some men interpret women’s non-sexual behaviour (for example, 
initiating a date or visiting his flat) as willingness to engage in intercourse.!® 
Evidence from rape attitude surveys suggest that some people believe such 
behaviour justifies a man having sex against a woman's wishes.) Thus the 
ambiguities and assumptions which underlie sexual consent are deeply problematic 
for notions of communicative sexuality and consent generally. The Review 
potentially added to these problems by recognising both verbal and non-verbal 
sexual consent: ‘People have devised a complex set of messages to convey 
agreement and lack of it-agreement is not necessarily verbal, but it must be 
understood by both parties'.!!? This expansive notion of communication is both a 
strength and weakness. It is a strength in that it clearly recognises the reality of 
sexual relations: sexual consent can be clearly and unambiguously communicated 
without a person giving specific verbal permission to particular sex acts.!!! 
However, this wider notion of communication is problematic as it allows rape 
defendants to use the non-verbal behaviour of complainants to contradict verbal 
expressions of non-consent, thus feeding the ambiguities and assumptions already 
discussed. Given that a rape complainant's behaviour, dress and non-verbal 
behaviour are already utilised in an attempt to undermine claims of non-consent,!!2 
it is unclear how tbe notion of 'free agreement', with its required emphasis on 
responsible, clear communication will benefit complainants and increase the 
protection offered by the criminal law. 

In order to reduce the ambiguities inherent within sexual consent a number of 
scholars have taken the communicative model further than that proposed by the 
Review. Stephen Schulhofer, for example, proposes a notion of consent based 
upon what he describes as a ‘pacifist conception of human relations’ whereby 
‘citizens may not presume a privilege to intrude upon the rights of others, but 
rather must respect the autonomy of each person and stand clear in the absence 
of a direct, affirmative manifestation of consent. On this basis, anything less than 
an explicit “yes” should not count as consent’.!!3 In court a verbal consent 
standard may provide additional assistance to the prosecution as it would reduce 
the opportunities for the defence to argue that a complainant had consented to 
sex by her actions or other behaviour. However, there are also a number of 
problems associated with its use. A verbal consent standard appears to prescribe 
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how someone should consent to sex, thus focusing less on the issue of consent 
itself.1!4 This is particularly apparent when one examines the work of scholars 
who set out the types of information that should be exchanged between people 
prior to a communicative sexual encounter. Remick has argued that before such 
an encounter the parties should ask questions pertaining to the following matters: 
‘each partner’s motive for participating in the encounter, information about 
sexually transmitted diseases, whether either party is romantically involved with 
someone else, contraception, and discussion of sexual preferences’.!!5 There are 
also other difficulties with a verbal consent standard. By emphasising verbal 
communication this standard ignores the possibility of non-verbal consent. In 
addition, it fails to recognise that the communicative model does not serve well 
those who are not comfortable in discussing their sexuality, desires and wants. In 
this respect a verbal consent standard would not necessarily encourage sexual 
autonomy and choice, given that some men and women for whatever reason, 
may not wish to verbally communicate their consent.!!6 

Earlier it was noted that the Review claimed its proposals on consent were not 
intended to change its meaning, only to provide clarification.!!7 By contrast it 
could be argued that the communicative model involves a desirable shift in the 
definition of consent. One can identify situations in which the notion of 'free 
agreement' may create prima facie criminal liability, which is less obvious under 
the existing law of consent. For example, ‘free agreement’ seemingly labels any 
sexual encounter where there is no agreement, verbal or otherwise, as rape. As 
such, the notion of agreement clearly implies something more than silence to a 
man's sexual advances. Depending on the circumstances, a woman's silence may 
indicate terror or fear. Alternatively, silence may result from a woman's 
willingness to engage in intercourse or reflect the fact that she is uncomfortable 
with discussing her sexual preferences. Given the communicative model inherent 
within ‘free agreement’ such situations are all legally suspect. In other words, ‘free 
agreement’ in certain circumstances may create a presumption of non-consent.!!8 
However, in reality this may not be a problem. A consensual, yet silent, sexual 
encounter is unlikely to give rise to a complaint of rape!!? and importantly, 'free 


114 Helen Reece objects to communicative sexuality because it presumes ‘to tell us precisely how we 
should be conducting our sex lives ... by telling us where we should have sex ... what we should 
talk about beforehand ... and what sexual position we should adopt.’ "When a woman says “No” 
she means ‘No ..." New Law Journal 7 November 1997, 1616, 1627. It can be argued however, that 
Reece’s characterisation of communicative sexuality is inaccurate. Whilst it 1s certainly troe that 
proponents of a verbal consent standard require discussion and consultation between sexual partners, 
communicative sexuality does not involve stipulations as to where people should have sex, or what 
sexual positions people should adopt. These are clearly matters of individual choice based upon 

of mutuality and respect. 

115 Remick, n 113 above 1150. 

116 It has been suggested that a verbal consent standard may make it more difficult for some women to 
engage in tho sexual behaviour they want in circumstances whero she and her partner feel 
uncomfortable discussing their sexual desires: Husak and Thomas Ill, ‘Date Rape, Social 
Convention, and Reasonable Mistake’ (1992) 11 Law & Philosophy 95, 114. This objection to a 
verbel consent standard has to be balanced however, with those situations where the requirement of 
verbal consent ensures that a woman engages in exactly the sexual behaviour she wishes, thus 

her sexual autonomy and choice. 

117 See n 84 above and accompanying text. 

118 The Review did in fact claim that it did not wish to create such a presumption: vol 1 para 2.11.4. 

119 Though this in itself may be a problematic assumption. It has recently been that 
developing legal policy on the assumption that false rape complaints are rare is dangerous as some 
evidence pointing to a low false reporting rate is fundamentally flawed: Greer, "The Truth Behind 
Legal Dominance Feminism’s ‘Two Percent False Rape Claim” Figure’ (2000) 33 Loyola of Los 
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agreement' may provide some additional protection to a woman whose silence 
results from fear, force or intoxication. 


The Review of Sex Offences and the problem of legal practice: 
addressing the limits of rape law reform 


In many countries the recommendations of law reform bodies have led to 
significant changes in the content and structure of sexual offence legislation and 
rules of evidence.! As a result of this substantive legal reform there is a growing 
body of evidence which has examined how these changes have impacted upon 
legal practice. À review of this evidence suggests that reforms have at best been 
only moderately successful?! This has led to a growing realisation that whilst 
‘black-letter’ law reform has a role to play in changing legal practice,12? it must be 
supplemented with a range of other measures. This section will examine two issues 
that should be included as part of any attempt to address these wider problems of 
effective rape law reform. Firstly, this section will examine areas where the 
enforcement of rape law is compromised and secondly, possible strategies for 
improvement that could be considered as part of a more inclusive law reform 


process. 
In a recent detailed study of rape-case attrition in the United States, Bryden and 
Lengnick identified four factors in the criminal justice system's failure to secure 
more rape convictions. As with other studies!2 they found that the attitudes and 
practices of criminal justice personnel adversely impact on reform efforts. They 
also found that *most rape-case attrition appears to be due to a combination of the 
victim's unwillingness to seek legal redress, the prosecution's burden of proof in 
criminal cases, and jurors’ attitudes'.1?^ It is evident therefore that these problems 
can exist independently of the legal definition of rape and crucially, they fall 
tide the remit of the traditional law reform process. 


Angeles Law Review 947. Recent Home Office research based upon police recording practice 
Pi caisse i ia finer O bna uid hM cdi rcg 

Office research suggested a slightly lower figure: Smith, Concerns About Rape Home Office 
Research Study 106 (London: HMSO, 1989) 24 

120 For discussion sce: Spohn, "The Rape Reform Movement: The Traditional Common Law and Rape 
Law Reforms’ (1999) 39 Jurimetrics Journal 119 and also Temkin n 6 above. 

121 Fora general discussion of the research evidence in this area, see n 91 above ch 2; n 139 below and 
Bryden and Lengnick n 124 below 1283-1294. In a study of rape law reform in six jurisdictions 
Spohn and Homey described the impact of these changes as ‘minimal’: “The Impact of Rape Law 
Reform on the Processing of Simple and Aggravated Rape Cases’ (1996) 86 Journal of Crimmnal 
Law and Criminology 861, 863. For similar findings, see: Bienen, ‘Rape Reform Legislation in the 
United States: A Look at Some Practical Effects’ (1983) 8 Victimology 139. 

122 Schulhofer has made the important point that legal reforms may take time to influence legal practice 
As such, he points out that many of the short-term evaluation studies which suggest that reform laws 
have little impact should not be used ‘to dismiss the long-term potential of legal reform in general’: n 
91 above 39. 

123 Ina detailed study of the Michigan rape statute Marsh et al claimed that the attitudes and practices of 
criminal justice professionals were a significant factor in undermining reform ‘there are junctures in 
the investigation at which the rape victim confronts a unique skepticism in the form of 
inshtutionalized policies and practices the law did not address. These reflect both enduring myths 
about the crime and unchallenged bureaucratic routines.’ Marsh ot al, Rape and the Limits of Law 
Reform (Boston: Auburn House, 1982) 85. 

124 ‘Rape in the Criminal Justice System’ (1997) 87 Journal of Criminal Law and Criminology 1194, 
1384. 
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Bryden and Lengnick make a valid point insofar as one cannot point to a single 
failure in the criminal justice system which results in a high attrition rate.1> A brief 
survey of problems with domestic rape law enforcement supports this view. The 
multiplicity of factors begin with the reporting of rape to the police. The use of 
police discretion in the recording and investigation of rape complaints, and the 
treatment of complainants are issues which raise a number of serious concerns. 
Recent Home Office research found that most reports of rape did not result in 
prosecution because they were either ‘no-crimed’ or designated as involving ‘no 
further action'.7$ It was also found that reports of rape were often ‘no-crimed’ 
contrary to Home Office guidance!2’ and there was evidence of the police actively 
encouraging some complainants to withdraw their allegation.!28 Whilst there have 
undoubtedly been some improvements in the police treatment of rape complainants, 
there are continuing problems in terms of the attitudes and practices of some 
officers and the quality of support offered to complainants. The willingness of 
complainants to proceed through the criminal justice system is further tested by the 
unacceptable conduct and attitudes of some doctors who carry out medical 
examinations. Temkin has described this as ‘a very serious and disappointing 
indictment of the progress which has in fact been achieved in the provision of 
criminal justice for the victims of rape’.!3! Recent research suggests that more than 
one in ten allegations of rape are withdrawn by the complainant prior to the case 
being referred to the Crown Prosecution Service.!52 There can be no doubt that the 
prospect of enduring the legal process will always be too much for some 
complainants.1?? However, such problems are only magnified by poor treatment at 
the hands of the police and doctors. In terms of those cases that eventually reach 
us cun e M M including: the poor 


performance of some prosecuting barristers,!?* the poor quality of prosecution 


125 For recent attrition rate statistics in this country see n 19 above and accompanying text. 

126 In the Home Office study of 483 cases, 25 percent of reports were no-crimed and 31% were deemed 
to involve ‘no further action’: Harris and Grace n 18 above ch 3. For discussion see: Cook, “When is 
rape a real come?’ New Law Journal 10 December 1999 1865. The Home Office research found that 
the ‘no further action’ designation was perticularty common in cases of non-stranger rape: Harris and 
Grace n 18 above 12. 

127 Home Office Circular 69/1986 states that a report of rape should only be non-crimed where ‘the 
complainant retracts completely and admits to fabrication.’ The recent Home Office research found 

that 57 percent of those reports were no-crimed for reasons other than the report being false or 


128 ibid 20—22. This research indicates that police encouraging the withdrawal of complaints is 
sometimes a result from the belief that certain types of cases are unlikely to result in a conviction. In 
the context of non-stranger rape Lees and Gregory note that ‘the closer the relationship between the 
complainant and the defendant, the greater the difficulty in securing a conviction and ... this has a 
*''knock-back'" effect influencing decisions made at earlier stages in the criminal justice system’: 
Grogory and Lees n 20 above 14. The Hame Office research suggested that there might be a problem 
with the polico making an assumption that cases of non-stranger rape would not result in a 
conviction and thus fail to properly investigate the allegation: Harris and Grace n 18 above 21. 

129 Adler, ‘Picking up the piecee' Police Review 31 May 1991 1114. Temkin, ‘Reporting Rape in 
London: A Qualitative Study’ (1999) 38 Howard Journal of Criminal Justice 17. 

zn Bru "Doctors, Rape and Criminal Justice’ (1996) 35 Howard Journal of Criminal Justice 1. 

18 

132 ra ee dS ram cate DAN DOM 
involving ‘no farther action’, of these more than 50 percent involved a withdrawn complaint: Harris 
and Grace, n 18 above, 12-13. 

133 ibid 20-22. 

134 n 112 above. 
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medical evidence,’ the use of unethical tactics by defence lawyers during cross- 
examination!™ and issues of sentencing.!? Again, these are all issues that deeply 
impact upon the enforcement of rape law. As such, it is unlikely that the Review’s 
limited proposals will offset the effect of these fundamental problems. 

In addition to failings in the police and prosecutorial response to rape there are 
also a number of other problems that may adversely impact upon the Review’s 
proposals. The role of jurors has been largely ignored by the rape law reform 
process in this country. This undoubtedly results from the dearth of domestic 
research in this area.!38 Yet it has been suggested that rape juries in the United 
States have significantly undermined legal reform}? and that the likely reaction of 
jurors to particular cases influences police and prosecutorial decision making.!4° 
The reason for the concern over juror decision making is that ‘there is considerable 
evidence ... that extra-legal factors affect the outcome of sexual assault cases in 
the courts’.!*! Research from the United States suggests that jurors view rape cases 
in the context of a range of 'extra-legal' factors including how complainants dress, 
their reputation and conformity with traditional gender roles.!4? It has also been 
suggested that juror decision making is influenced by a range of myths concerning 
the behaviour of rape victims, particularly the reactions and behaviour of victims 
following an attack.!4 Specifically, rape myths may have a direct impact upon jury 
decision making as they determine 'how broad or how restrictive a person's 


135 Temkin has found significant criticism by prosecuting barristers of the evidence presented by doctors 
at trial. Some prosecution barristers described their evidence as ‘slapdash’ and ‘dreadful’, claiming 
that doctors ‘were unable to put across the evidence mtelligibly’ and that ‘some failed to mention in 
evidence that lack of mjuries did not signify that rape had not taken place’: n 105 above 224. 

136 During interviews with defence barristers Temkin found that they were prepared to use questionable 
tactics during cross-exemination. For example, she found one barrister who found ‘no ethical quandary 
in seeking to routinely to depict women as ‘sluts’ so that juries would conclude that they were 
undeserving of the law’s protection’: ibid 241. Temkin also found defence bernsters willing to 
routinely malign the behaviour, sexual history, character and clothing of complamants: ibid 231-235. 

137 For discussion of rape sentencing see: Ranyard et al, ‘An Analysis of a Guideline Case as Applied to 
the Offence of Rape’ pe’ (1994) 33 Howard Journal of Criminal Justice 203 (discussing the inconsistent 
use of sentencing guidelines by the Court of Appeal); Rumney, ‘When Rape Isn’t Rape: Court of 
pe aca nl earn eT a iird (1999) 19 OJLS 243; 

, ‘Sentencing in cases of marital rape: towards changing the male imagination’ (2000) Legal 
Sudan so) lactase ois coe nine Ga eee a 

138 The contempt laws in this country prevent rape jurors from disclosing discussions that took place 
during their deliberations. 

139 Goldberg-Ambrose, "Unfinished Business in Rape Law Reform’ (1992) 48 Journal of Social Issues 
173. In a review of the research literature on juror decision making in rape cases Bryden and 
Lengnick have argued that ‘if reformers wish to improve the chances of conviction ... the main 
limiting factor is not skeptical police, cautious prosecutors, or sexist judges, but biased jurors’: n 124 
above 1254. 

140 ibid. Por additional discussion of this from a prosecutor's perspective seo: Rowland, Rape: The 
Ultimate Violation (London: Pluto Preas, 1985) Recent Home Office research has suggested that 
possible juror reactions influence the processing of rape complaints by the police: Harris and Grace, 
n 18 above, 23-24. 

141 Ward, Attitudes toward Rape-Feminist amd Social Psychological Perspectives (London: Sage 
Publications, 1995) 104. Indeed, it has been argued that furor and judicial belief in rape myths is a 

major impediment to the effective enforcement of rape law: Torrey, “When Will We Be Believed? 
Rape Myths and the Idea of a Fair Trial in Rape Prosecutions’ (1991) 24 University of Calfornia, 
Davis Law Review 1013. 

142 For discussion see Smith et al, ‘Jurors Responses to Victims’ Behaviour and Legal Issues in Sexual 
Assault Trials’ (1985) 32 Social Problems 389 

143 One myth that is utilised by the defence in rape trials is that a '""genuine" [rape] victim will be so 
distressed by the assault that she will report it immediately': Adler n 71 above 116. Several attitude 
surveys have suggested that some people believe that a delay in reporting to the police is mconsistent 
with a claim of rape: Feild and Bienen, Jurors amd Rape — A Study in Psychology and Law 
(Lexington: Lexington Books, 1980) 50; Frazier and Borgida, ‘Juror common understanding and the 


906 © The Modem Law Review Liunted 2001 


November 2001] Rape Law Reform 


definition of rape will be ... acceptance of rape myths leads to more restrictive 
definitions and is thus rape-supportive because it denies the reality of many actual 
rapes’.!44 By failing to address the nature and quality of juror decision making in 
cases of rape, the law reform process has ignored a crucial element in the 
enforcement of the substantive law. In order to address the problems raised by the 
use of rape myths some jurisdictions utilise expert evidence to educate jurors about 
the post-rape reactions of rape complainants.'* It bas been claimed for example, 
that the use of expert evidence which explains the behaviour of rape victims has 
secured convictions in cases on non-stranger rape which have traditionally 
attracted high rates of acquittal.!^$ These claims are also supported by mock jury 
research.!47 Some of the prosecution barristers interviewed by Temkin suggested 
that such evidence might be helpful in explaining certain aspects of a 
complainant's behaviour and that its exclusion was described as a ‘handicap’.!48 
The Review did make limited reference to juror decision making in support of its 
recommendation that the definition of consent should be clarified for the benefit of 
juries.'49 As a result of its limited remit however, it did not consider the wider 
problems of ensuring juror compliance with this guidance and the problem of 
jurors using 'extra-legal' factors and rape myths in their decision making. 
Another issue that has been identified as a factor which undermines the criminal 
justice system's treatment of rape cases is the tendency for reform proposals to 
became diluted during the legislative process.!5? This is clearly an issue that needs 
to be the subject of close attention as any legislation based upon the Review's 
recommendations proceeds through Parliament. Such problems are particularly 
serious in areas where the judiciary also compromises legislative enactments. An 
example which illustrates both points concerns the admissibility of sexual history 
evidence in rape trials. In the midst of increasing concern over the treatment of 
rape complainants during trial section 2 of the Sexual Offences (Amendment) Act 
1976 was enacted to restrict the circumstances in which a complainant could be 
questioned about her sexual history during cross-examination.5! Through the 


admissibility of rape trauma syndrome evidence in court’ (1988) 12 Law and Human Behavior 101, 
114. Rape trial research also suggests that a delay in reportmg to the police reduces the likelihood of 
conviction: LaFree, ‘Variables affecting guilty pleas and convictions in rape cases: Toward a social 
theory of rape processing’ (1980) 58 Social Forces 833; Adler n 71 above 119. It would be wrong to 
assume that such trends can be wholly explained by a widespread belief that delays in reporting are 


matter of concern for the criminal justice process. Simlar problems arise in the context of defence 
claims that the absence of distress is inconsistent with a claim of rape: n 112 above 119-122. 

144 Burt and Albin, ‘Rape Myths, Rape Definitions, and Probability of Conviction’ (1981) 11 Journal of 
dipl ictal Voyeholony 212 2, 

145 For discussion see: Tetreauit, ‘Rape Myth Acceptance: A Case for Providing Educational Expert 
Testimony in Rape Jury Trials’ (1989) 7 Behavioral Sciences and the Law 243. See also Raitt and 
Zeedyk, ‘Rape Trauma Syndrome: Its Corroborative and Educational Roles’ (1997) 24 Journal of 
Law and Soctety 522. 

146 Rowland, Rape: The Ultimate Violation (London: Pluto Press, 1986). 

147 For discussion see: Tetreanlt, n 145 above and also: EA pp niga ali bean ae 
Testimony in Rape Trials: A Social Cognitive Analysis’ (1988) 55 Journal of Personality and Social 
DO ee ABT Tene th ee ee 
Simulated Child Sexual Abuse Trial’ (1994) 18 Law and Human Bekavior 89. 

148 n 105 above 224. It was also suggested that the use of rape trauma syndrome might be useful for 
purposes of training ibid 238 

149 Volume 1 para 2.10.6. 

150 For discussion see Berger ct al, "The Dimensions of Rape Reform Legislation’ (1988) 22 Law and 
Society Review 329. 

151 Adler n 71 above, ch 3. 
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analysis of rape trials!52 and Court of Appeal judgments!5? it is evident that these 
restrictions were significantly undermined by the judiciary. This problem was 
aggravated by the fact that section 2 was insufficiently stringent to prevent the 
inappropriate use of judicial discretion.!5* As a result section 2 of the 1976 Act was 
replaced by sections 41—43 of the Youth Justice and Criminal Evidence Act 1999 
in an attempt to further restrict the judiciary's discretion in this area. However, as 
the Youth Justice and Criminal Evidence Bill passed through Parliament it was 
weakened by government acceptance of an amendment which eased the 
admissibility of sexual history evidence.55 The Bill was also the subject of 
criticism by members of the judiciary who seemingly could see little wrong with 
existing practice.!56 Following judicial unwillingness to follow similar reforms in 
other countries, it has been suggested that the ‘sexual history provisions may meet 
with a... mixed judicial response'.157 

Given that there are such problems in the criminal justice system’s treatment of 
rape cases as well as the process of reform, there must be serious doubts as to 
whether the Review’s modest reform proposals will in any way meet its aim of 
increasing protection.58 This seems even more unlikely when one considers 
research that has examined the impact of reforms which are similar to those 
proposed by the Review. In the Australian state of Victoria where a ‘free 
agreement’ standard was adopted, there has been a detailed evaluation study 
conducted into its effectiveness. The Review referred to this study when it 
claimed that: ‘[t]he only real problem identified [in Victoria] was that judges 
sometimes gave all the directions [on the meaning of consent] in cases when only 


152 ibid and Leos n 112 above. 

153 For dettuled analysis see McColgan, ‘Common Law and the Relevance of Sexual History Evidence’ 
(1996) 16 Oxford Journal of Legal Studies 275 (noting that the courts have allowed the use of past 
sexual history where it ıs inzppropuate to do so) and Temkin, ‘Sexual History Evidence-the 
Ravishment of Section 2' [1993] Crim LR 3, 20 observing that the ‘Court of Appeal continues to 
attribute undue significance to the sexual pest of complainants in rape cases’. 

154 Adler n 71 above ch 10. 

155 Kibble, "Tbe Sexual History Provisions: Charting a course between inflexible legislative rules and 
wholly untrammelled judicial discretion?’ [2000] Criminal Law Review 274, 285 arguing that the 
amendment accepted by the government ‘calls into question ... the coherence of the Govemment's 
position on the relevance of evidence of sexual bebaviour’. 

156 See for example, Geddes "The Exclusion of Evidence Relating to a Complainant’s Sexual Behaviour 
in Sexnal Offence Trials’ New Law Journal 16 July 1999, 1084 

157 n 155 above, 289. Lacey has also suggested that the changes in the sexual history provisions ‘will 


simply lead to in defence tactics which will relate sexual more closely 
to the question of belief in consent’: n 88 above 13. Sec also the recent decision in R v A [2001] 3 
All ERL 


158 This seems even more unlikely when one considers the views of Martin Bowley who was a member 


much anecdotal evidence that jures are reluctant to convict of a such a grave offence where it is just 
one person's word agamst another’s’ n 88 above, 1136. He then claims that there 1s ‘a need for a 
clarification end modernisation in the ways in which the courts and junes deal with the central issue 
roux . it is for these reasons that we have recommended that consent should be defined as 
‘free agreement?’ . Bowley does not explain how the ‘free agreement’ standard 1s going to make a 

difference to the problems be describes. Perhaps this is not surprising as there is no reason to believe 
that ‘free agreement’ will provide additional corroborative evidence in rape cases. Consequently, it is 
difficult to see how this change will address the problem of jurors being unprepared to convict in 
cases involving one person's word against another’s. 

159 Section 36 of the Crimes Act 1958, as amended by the Crimes (Rape) Act 1991. 

160 Heenan and McKelvie, Rape Law Reform Evaluation Project, Report No. 2: The Crimes (Rape) Act 
1991: An Evaluation Project (1997). 
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some were relevant. That was a matter of practice rather than principle'.!6! 
However, it is clear from the evaluation that this was not the only problem found. 
The evaluation authors also noted amongst other things, that statutory jury 
directions on the meaning of ‘free agreement’ were not always given in cases 
where they should have been!9 and that there was criticism and even antagonism 
by some judges and barristers toward the ‘free agreement’ provision.? Such 
findings clearly raise concerns about how those provisions are being interpreted in 
practice. In addition, research which examined the impact of the ‘free agreement’ 
reform statute in Washington state found that in the first three years after its 
enactment, the statute had no significant increase in the conviction rate or the 
charging practices of prosecutors.) Interestingly, whilst these research findings 
raise concerns over whether the Review’s proposals will meet the aim of increasing 
protection, perhaps the most damning evidence comes from the Review itself. In a 
discussion concerning the impact of the Victoria reforms the Review stated that 
according to members of the Office of Public Prosecutions the conviction rates in 
cases of rape ‘have been similar since 1982’.! Assuming that this assessment is 
accurate, it means that in the last decade the ‘free agreement’ standard and other 
reforms in Victoria have had no impact on conviction rates. 


Conclusion 


This article has raised a number of concerns surrounding the recommendations of 
the Review of Sex Offences. These concerns relate both to the Review’s 
recommendations themselves and also to the weak and inconsistent reasoning 
adopted by the Review to justify its proposals. There seems little doubt that the 
Review fell short in achieving many of its objectives. This is particularly well 
illustrated by reference to its proposals on the actus reus of rape where many of its 
recommendations are neither coherent or likely to increase the protection offered 
to victims of rape. The problems inherent within the Review’s proposals are not 
helped by the fact that it selectively cited research to support its findings and 
appeared to have little appreciation of the potential problems posed by its 
recommendations.!© There seems little doubt that the Review’s recommendations 
will be acted upon by government!®’ when it is to be hoped that some of the 
problems raised in this article will be addressed. 

This analysis has not only been concerned with some of the specific proposals 
set out by the Review. It has also stressed the importance of law reform outside the 
constraints of 'black-letterism'. Whilst often ignored by law reform bodies, the 
problem of enforcement is of central importance to the process of legal change. 


161 Vol 1 para 2.11.2. In this respect one might note the way in which the Review summarily dismisses 
the significance of legal practice in the enforcement of the substantive law. 

162 n 160 above 296—298. 

163 ibid 305-318. 

164 Loh, 'Q: What Has Reform of Rape Legislation Wrought? A: Truth in Criminal Labelling’ (1981) 37 
Journal of Social Issues 28. Whilst these particular findings are not encouraging they may in part 
reflect the fact that Loh only examined the first three years’ operation of the reform statute. 
Elsewhere, ıt has been suggested that reform statutes take many years to change the attitudes of those 

ies Va I LR AN Galsueesqeuc subs noe nope aa Od NS 
ol 2, 234. 

166 In fairness to the Review it may bo that some of the problems cited in this article were discussed 
during its deliberations. The difficulty lies however, in the fact that if the Review had addressed 
some of these issues in its report, it might have made a far more convincing case. 

167 See the foreword to vol 1 by the Home Secretary, Jack Straw. 
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Ultimately, effective legal change will only occur when there is an inclusive 
process of law reform which examines formal legal rules, their interpretation and 
enforcement. This requires a detailed examination of the role and performance of 
law enforcement agencies, including issues of training, resource allocation and the 
dissemination of good practice. !® In the absence of such a wide-ranging review of 
substantive law and its enforcement, the Review’s recommendations are a well 
intentioned, yet largely futile attempt at addressing complex and deep-rooted 
deficiencies in the criminal justice system. 


168 For discussion of some of these issues in the context of the police response to rape see n 129 above. 
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CASES 


Due Process and Dirty Harry Dilemmas: Criminal 
Appeals and the Human Rights Act 


Richard Nobles and David Schiff* 


Balancing truth and fairness 


In the Film ‘Dirty Harry’,! a detective obtains a confession from a suspect through 
torture, or at least inhuman and degrading treatment. The suspect confesses to 
where he buried a girl he had kidnapped. Later he is released on the basis that the 
evidence of his confession, the truth of which is not in doubt (only the kidnapper 
could have known the location of the girl's body) is inadmissible evidence.” This is 
a victory for due process but, for Harry and most of the audience, who expect the 
suspect to kill again, it is just insane. The situation in Dirty Harry is a stark 
illustration of the problem facing appeal courts, which have to decide whether a 
conviction is ‘unsafe’? As judges and lawyers they accept the need for due 
process, and that such processes are not justified simply as a means to an end, with 
that end being to establish the factual guilt of the accused. However, the value 
identified in due process other than its contribution to truth is elusive.* Sometimes 
it is articulated in terms of suspects' rights. At other times it is seen as a general 
right to fairness, requiring that a person be subjected only to fair procedures and 
treatment.5 And at its most general level it is associated with the theme of the rule 
of law. If detectives like Harry can go around torturing suspects then in the general 
run of cases, if not the particular case in question, we might not only lose truth and 
fairness, but lose control of the police and prosecuting authorities as well. 

Dirty Harry dilemmas occur when judges at trial are asked to exclude evidence 
obtained illegally or unfairly,” and when defendants apply for a stay of proceedings 
on the basis that the prosecution, taken as a whole, amounts to an abuse of 


* Law Department, London School of Economics. We would like to thank Mike Redmayne for 
commenting on a draft of this case note. 


1 1971, starring Clint Eastwood. 

2 It is only in modem times in the Western world that such evidence, to the extent that it proved the 
guilt of the accused, has been deemed to be inadmissible. See J.H. Langbein, Torture and the Law of 
ee a ee O ee ch 1. 

3 Criminal Appeal Act 1968, s 2(1) as amended by the Criminal Appeel Act 1995, s 2. 

4 See generally DJ. Galligan, Due Process and Fair Procedures (Oxford: Clarendon Press, 1996) Pt 1, 
especially the summary of Ch 1, at 48—51. 

5 Feier may go beyond tl to tho relationahip between thos eepoile for enforcing te criminal 
law and the citizen, in circumstances such as entrapment. Sec A. Ashworth, "Testing Fidelity to Legal 
Values: Official Involvement and Criminal Justice’ (2000) 63 MLR 633. 

6 When fairness goes beyond trial, it overlaps with rule of law concems. See Ashworth, ibid. 

7 Most commonly when considering section 78(1) of the Police and Evidence Act 1984, the discretion to 
exclude evidence where ‘the admission of the evidence would have soch an adverse effect on the fairness 
of the proceedings that the court ought not to admit it’ Apart from this most general provision there are a 
range of other specific provisions, whether in statutes, codes or in the common law that give judges 
discretion to exclude evidence usually after hearing argument on a voir dire (a trial within a trial). See 
generally S. Sharpe, Judicial Discretion and Criminal Investigation (London: Sweet & Maxwell, 1998). 
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process.? They also arise on appeal, when defendants claim that evidence at their trial 
was wrongly admitted or excluded. When these dilemmas occur in criminal appeals 
they have to be assessed in terms of the statutory grounds for appeal? and, in the light 
of Togher,!? the appellant's right to a fair trial under Schedule 1, Article 6 to the 
Human Rights Act 1998.!! The Togher case appears, at face value, to re-assert the 
lawyer's answer to the Dirty Harry dilemma, namely that a conviction cannot be 
allowed to stand where it is based on a serious breach of due process, even where 
there is no doubt as to the guilt of the accused. In terms of the power to quash 
convictions that are *unsafe', this case supposedly supports the simple conclusion that 
where a trial is unfair, or the evidence presented at trial has been obtained through 
unfair practices or procedures, a conviction is necessarily unsafe. In other words, that 
the right to a fair trial cannot be reduced to tbe question of whether the conviction is 
*unsafe', when that word is interpreted to refer solely to factual guilt. 

Whilst Togher is a judgment that uses Human Rights Act arguments to re-assert 
the importance of ideas of rights, fairness and due process, one should not jump to 
the conclusion that trial procedures are going to be fairer, or evince greater respect 
for human rights, than occurred previously. We will argue in this case note that the 
shift represented by the use of the Human Rights Act in this case goes to changes in 
the discourse of the Court of Appeal. The change is, as with much of the activity of 
the Court of Appeal, essentially rhetorical. Appeal judgments will, in future, pay 
greater heed to the right to a fair trial, and the jurisprudence of the European Court 
of Human Rights as to the meaning of that right. Beyond that, changes in practices 
are difficult to predict with confidence. 


The facts of Togher 


In Togher the appellants' case was founded on the claim that where two sets of 
proceedings arise out of the same crimes and their investigation, and one of them is 
stayed, on the basis that the prosecution, taken as a whole, amounts to an abuse of 


8 ee ee ed ut due eae 'the court, in order to protect its own 
from being degraded and misused, must have the power to stay proceedings which have came 
, being 


contrary to the rule of law. Those acts by providing a morally unacceptable foundation for the 
exercise of jurisdiction over the suspect taint the proposed trial and, if tolerated, will mean that the 
court's process has been abused.’ (R v Horseferry Road Magistrates’ Court, ex p Bennett (1994) 98 
Cr App R 114, 137) See generally A. Choo, Abuse of Process and Judicial Stays of Criminal 
E a nd Choo recognises that ‘the courts are not even 
consistent in their use of the term “abuse of process" '. (182) However, the terms in which Lord 
Lowry expresses this idea reflect Choo's focus on ‘judicial legitimacy’ as the guiding principle. 
9 Whether the conviction is ‘unsafe’, see n 3 above. 
10 Rv Togher, Doran and Parsons, The Times 21 November 2000, judgment transcnpt dated 9 November 
2000. Togher has been endorsed by the House of Lords in R v Forbes [2001] 1 All ER 686, 697. 
11 T EA a OU D O TUE S Oc gp pec ut me e ATIS 


Fundamental Freedoms (European Treaty Series, No. 117, 1984) does so, but the UK has neither 
signed nor ratified that Protocol, its provisions are not in force or included in the Human Rights Act 
However, the jurisprudence of the European Court of Human Rights makes it clear that the right to a 
fair trial (Article 6) applies to appeal courts and their practices and procedures equally as it does to 
original trials. ‘Article 6(1) of the Convention does not, it is true, compel the contracting States to set 
up courts of appeal ... Nevertheless, a State which does institute such courts is required to ensure that 
persons amenable to the law shall enjoy before these courts the fundamental guarantees contained in 
Article 6.’ Delcourt v Belgium (1979—80) 1 EHRR 355, 366. This requirement is subject only to the 

and often limited role of appeal courts within the overall process (see Monnell and Morris v 
UK (1988) 10 EHRR 205). 
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process, a conviction in the second set of proceedings cannot stand, even though the 
appellants had pleaded guilty at trial. The appellants had been convicted in the first 
ai of proceedings (tried separately for reasons of convenience) of a large-scale 

iracy to import drugs. Following this conviction, but after giving notice of 
sone diy pleaded guilty to ao EE chara One presumes that their guilty 
plea reflected a lack of confidence in the likely success of this first appeal. As it 
turned out, this first appeal was successful, and a re-trial was ordered. The re-trial was 
even more successful, as it became apparent that the tape recordings that had led to 
their conviction in the first proceedings, and their decision to plead guilty in the 
second, were obtained in a materially irregular manner, which had been covered up at 
the first trial. In light of this, the re-trial was stayed as an abuse of process. This 
prompted the defendants to appeal against their conviction in the second set of 
proceedings on the basis that, whatever the evidence of their guilt a conviction 
achieved through abuse of process cannot be sustained. And, had they known that 
they had prospects of successfully avoiding conviction, they would have contested 
their guilt and would not have pleaded guilty. The appeal raised a number of issues: 1. 
the Court of Appeal had to choose between conflicting authorities as to whether their 
statutory authority to quash an unsafe conviction extended to a conviction that was 
factually correct, but obtained through unfair means; 2. the Court of Appeal had to 
consider the relevance of a guilty plea to a defendant’s right to appeal; 3. the Court of 
Appeal had to consider what difference, if any, the Human Rights Act 1998 made to 


their own procedures. 


Togher, conflicting authorities and the likely demise of Chalkley 


The Togher decision chooses between a conflicting line of authorities. In doing so 
it addresses the possible contrast between a criminal conviction being unsafe, in 
the sense that the defendant was not in fact guilty of the offence, as opposed to an 
unsafe conviction being one that was merely obtained through unfair 

The first line of authority, represented by Chalkley and Jeffries,? appears to 
sacrifice fairness in favour of ideas of truth or verdict accuracy. The statutory 
ground for quashing a conviction, that it is unsafe, normally leaves no room for 
convictions to be quashed on the basis of material irregularities that do not appear 
to have a direct effect on the likelihood that the appellant was, in fact, guilty of the 
offence. The second line of authority, represented by Blackledge? and Mullen,'4 
appears to uphold ideas of fairness in themselves, as having some independent 
significance for determining whether a conviction is safe. In Blackledge, decided 
prior to the introduction of the single ground of appeal as a result of the Criminal 
Appeal Act 1995, it was held that a sufficiently serious material irregularity could 
justify quashing a conviction, even where there was no substantial doubt as to the 
factual guilt of the appellants. In Mullen, decided after the 1995 Act, and after 
considering the relevant Parliamentary debates, the Court decided that the single 
ground of appeal in the current Criminal Appeal Act, *unsafe', was not intended to 
prevent material irregularity from being an independent ground for appeal, even in 


12 eee pd The Chalkley decision has been applied in numbers of cases, thus marking its 

such ax Kennedy [1999] 1 Cr App R 54; Hewitson and Bramich [1999] Com LR 307; 

Rajeoomar (1995) Clim LR T28; Thomas [2000] 1 Cr App R 447; Blackwood (Junior), 10 March 
2000 (unreported). 


13 Blackledge, Grecian, Mason and Phillips [1996] 1 Cr App R 326. 
14 [1999] 2 Cr App R 143. 
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cases where the material irregularity in question does not affect the ability of a jury 
to assess the defendant’s factual guilt. The Togher Court prefer Blackledge and 
Mullen to Chalkley, on the basis that the former but not the latter gives effect to the 
right to a fair trial under the Human Rights Act 1998. Thus the Court of Appeal 
appear to have upheld defendants’ rights to a fair trial and due process as a basis 
for appeal, which rights operate quite independently of the question of whether 
defendants are factually guilty or not. 

The decision of the Court of Appeal not to follow Chalkley is unsurprising. This 
break would have occurred, we would argue, even without the Human Rights 
Act.!5 Chalkley may offer an easy answer to procedural errors that appear 
technical, and fends off criticism from those who sympathise with Dirty Harry. But 
it fails to address squarely the ability of appeal courts to justify cases where 
convictions have been obtained through practices which represent unfairness or, in 
the most extreme situations, an abuse of process which threatens to bring the 
criminal justice system into disrepute and/or encourage the investigating 
authorities to disregard the rule of Jaw. This is not just a result of the rhetorical 
difficulties of denying that justice has any connection with fairness. Ideas of due 
process play a significant role in making systems of appeal workable. It is 
extremely difficult for the Court of Appeal to focus on the factual guilt of an 
appellant to the exclusion of all ideas of due process, without undermining the 
institutions that it is supposed to control. Indeed, if the focus of appeal were solely 
the question of factual guilt, it might prove much more difficult to demonstrate 
respect for trial court verdicts, and deference to the jury in particular, that is so 
characteristic of the Court of Appeal’s practices.!6 Without such respect the Court 
of Appeal is less able to ensure that, in the majority of cases, trial court verdicts 
represent a final resolution of the question of a defendant’s guilt. 

If Chalkley had to go, for the reasons described, then the Human Rights Act was 
not only an additional reason for this, but an opportunity to choose between 
conflicting Court of Appeal decisions without having to find one to be wrong. In 
their interpretation of ‘unsafe’ the Chalkley Court had treated the removal of 
material irregularity from the grounds of appeal in 1995 as significant. Without 
going so far as to decide that material irregularities which went only to the fairness 
and not to the factual accuracy of a conviction could never form the basis of a 
successful appeal, the Court felt that irregularities had been downgraded by the 
Criminal Appeal Act 1995. In Mullen the Court of Appeal interpreted the relevant 
Parliamentary debates as clear evidence that the 1995 Act was not intended to 
make any difference to the basis for appeal. That Act adopted a change of wording, 
one that was not designed to alter current practice, but to encourage its 
continuance. However, neither of the earlier courts had had to interpret the 1995 
Act in the light of the Human Rights Act.!? This allowed the Togher Court to prefer 





15 Despite being commended for its clarity in many cases, including Togher, the judgment of Auld LJ. 
in Chalkley has been heavily criticised. See, for example, commentary by J.C. Smith, [1998] Crim LR 
482 and 740, and [1999] Crim LR 215; A. Clarke, ‘Safety or Supervision? The Unified Ground of 
Appeal and its Consequences in the Law of Abuse of Process and Exclusion of Evidence’ [1999] 
Crim LR 108; A.L.-T. Choo and S. Nash, "What's the Matter with Section 787’ [1999] Crim LR 929. 

16 See R. Pattenden, Enghsh Criminal Appeals 1844-1994 (Oxford: Clarendon Press, 1996) 75-7-9; R. 
Nobles and D. Schiff, Understanding Miscarriages of Justice (Oxford: Oxford University Press, 2000) 
50-51, 89-90, and various references in the index under Court of Appeal, deference towards: jury. 

17 However the Chalkley Court anticipated that the implementation of the Human Rights Act mght 
make a difference. ‘All of this iz, however, subject to what the Court will make of Article 6(1) of the 
European Convention of Human Rights, entithng everyone charged with a criminal offence to a fair 

trial, when it becomes part of our domestic law.’ (n 12 above, 98) 
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Mullen and Blackledge over Chalkley without saying that the Chalkley Court’s 
interpretation of the 1995 Act had been wrong.!8 

While the Court of Appeal in Togher preferred a line of authority that allows for 
factually correct convictions to be quashed, it was quite anxious to signal to trial 
court judges that procedural irregularities and questions of fairness would rarely, in 
serious cases, justify orders to stay the proceedings. “We would, however, 
emphasise that the circumstances where it can be said that the 
constitute an abuse of process are closely confined. The reason for this is that the 
majority of improprieties in connection with bringing proceedings can be 
satisfactorily dealt with by the court exercising its power of control over the 

'.3 The knock on effect of this guidance, if followed by the Court 

itself, would be that it would more readily order re-trials,? rather than quash 
convictions outright. However, one further important consequence, discussed 
below, is that convictions obtained where a guilty plea followed material 
irregularities (illegal police practices, non-disclosure of evidence, wrongful 
exclusion or inclusion of evidence at trial, etc.) will rarely need to be disturbed. 


The guilty plea on appeal 


So far this analysis of Togher has been removed from its context. The decision is 
not simply an abstract discussion of the relative importance of considerations of 
fairness and truth. Togher and all the critical cases that it discusses except 
Mullen involve the admissibility of evidence at trial and in particular the effect 
of that evidence's admissibility on a subsequent guilty plea. While the 
interpretation of ‘unsafe’ in Chalkley seems to sacrifice rights to truth, the 
various formulations of the consequences of a guilty plea have a more complex 
relationship to either set of values. The rule announced in Chalkley is that a 
person cannot appeal following a guilty plea unless the plea was entered in 
mistake, or as a result of a ruling that left the defendant with no ‘legal escape’ 
from a verdict of guilty. A ruling that deprives a defendant of vital evidence, or 
allows extremely prejudicial or unfairly obtained evidence to be admitted, does 
not meet this standard. The notion of no legal escape is best captured by a ruling 
from a judge that the facts that the defence will seek to prove will not entitle the 
defendant to be acquitted of the offence charged. 

To appreciate the need for a narrow right of appeal in cases involving a guilty 
plea, and the willingness of many Courts of Appeal prior to Togher to apply the 
Chalkley rule,” one needs to understand the problems facing an appeal court when 
a conviction follows a guilty plea. There is no trial to be reviewed, nor a jury 
verdict to be assessed for its safety.? Whilst overwhelming evidence of factual 


18 For an analysis of the change of wording to ‘unsafe’ made in the Criminal Appeal Act 1995, see J. C. 
Smith (1995) 145 NLJ 533 and 572; D. Schiff and R. Nobles, ‘Criminal Appeal Act 1995: The 
Semantics of or A rete e 

19 n 10 above, para 


20 As aste d ter mo CE Apps! 988, 

21 For a clear analysis of the logal background to sach appeals, seo R. Pattenden, n 16 above, 169-174; 
P. Taylor, Taylor on Appeals (London: Sweet & Maxwell, 2000) 381~383. 

22 See the examples set out at n 12 above. 

23 Tbe technical difficulties that arise for an appeal from the fact that there has been no trial or jury 
verdict have resulted in change in the wording to the basis of appeals. The Criminal Law Act 1977, 
3.44 amended the Criminal Appeal Act 1968 s 2(1) to deal with this. The wording changed from ‘the 
verdict of the jury should be set aside’ to ‘the conviction should be set aside’. 
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innocence enables an appeal court to pronounce the verdict unsafe in the absence 
of these (trial and verdict),* anything less leaves it with a quite inadequate basis 
for an assessment of factual guilt. Deciding whether some hypothetical difference 
to a real trial (new evidence, etc.) would have made a difference to the trial's 
outcome is hard enough, but deciding what difference such factors would have 
made to a hypothetical trial is even harder. On top of this, one needs to face 
squarely the fact that the systematic use of the guilty plea is extremely hard to 
defend on the basis of either truth or fairness. 

It is not particularly attractive to defend the guilty plea as an institutional 
practice on the basis that the cost savings achieved by relying on it are simply too 
great to get in the way of justice, in terms of either truth or fairness, or their 
combination. A guilty plea provides some evidence of guilt, but any claim that only 
factually guilty persons plead guilty is ridiculously implausible. The best 
justification of the guilty plea is probably in terms of free choice: the defendant has 
chosen not to conduct a defence (she/he has deliberately forgone the opportunity to 
identify the truth). But where the decision to plead guilty is obtained through fraud 
or other malpractice, attempts to justify it by reference to free choice are suspect, 
as they would be in say, contract.? The strain represented by the ‘narrow’ rule in 
Chalkley is further increased when we remember that the malpractice that may 
Vitiate a guilty plea can take so many forms. It may be malpractice used to obtain 
prosecution evidence that ought to have been excluded at trial. But it could also be 
evidence favourable to the defence that was wrongfully excluded at trial. Or it 
could be a malpractice that is regarded as so serious that it threatens to undermine 
the court’s ability to control (or endorse) prosecution and police procedures. The 
rule on guilty pleas applied in Chalkley would make most, if not all, incorrect 
rulings on the admissibility of evidence and even abuses of process irrelevant to the 
rights of appeal of a person who has admitted their guilt. Except in those rare cases 
where the effect of a trial judge’s ruling is to inform the defendant incorrectly that 
the defence which they intend to run does not avoid guilt, a case where it can be 
argued that the judge has mistakenly taken the ‘choice’ away from the defendant, 
there is no likelihood of a successful appeal following a guilty plea at trial. With 
respect to all other incorrect rulings, the only option open to a defendant who 
wishes to challenge the admissibility of evidence on grounds of fairness or 
illegality is to fight the case, and give up any mitigation of sentence made possible 
by a guilty plea. While this narrowest of rights to appeal is defended in Court of 
Appeal judgments on the basis of the defendant’s choice to forgo jury trial, its 
blanket application inevitably leads to situations where it runs counter to any 
plausible claims of truth, or defensible ideas of fairness. 

In the light of these strains it is not surprising that the Court of Appeal in Togher 
announces that the ‘narrow’ approach to guilty pleas applied in Chalkley is no 


24 A classic example of this from the carly decisions of the Court of Criminal Appeal is Verney (1909) 2 
Cr App R 107. 

25 Although the numbers who plead guilty, while claiming to be innocent, remains controversial (studies 
suggest the figure ranges between 11 and 18 per cent), most of the current proposals to achieve 
efficiency savings in the criminal justice system are likely to put further pressure on defendants to 
(ge ini iy DM g Y For strong criticism of this likely development, see P. Darbyshire "The 
Aa Plea Bargaining and Sentencing Rewards’ [2000] Crim LR 895. On the inexorable rise of 

Se ee Ethics and Politics’ in S. Doran and J. Jackson 
feds), The Judicial Role in Criminal Proceedings (Oxford: Hart Publishing, 2000) 67-91. 

26 This analogy is even more apt when one considers the case of Inns (1974) 60 Cr App R 231. ‘When 
the accused is making a plea of guilty under pressure and threats, he does not make a free plea and the 
trial starts without there being a proper plea at all. All that follows thereafter is, in our judgment, a 
nullity.’ (Lawton LJ, at 233) 
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longer to be followed, and prefers the ‘wider’ approach adopted in Blackledge. 
However, except for circumstances amounting to an abuse of process, the Chalkley 
rule will continue to apply. Outside of such extreme cases, and even in the case of 
an abuse of process, where the defendant knows of the abuse before they enter their 
guilty plea, the course of action recommended by the Togher Court is for an 
innocent defendant to plead not guilty. They are recommended to rely on the trial 
judge to conduct the trial in such a way as to prevent unfairness to the accused 
from arising. The implication being that guilty pleas, entered in the knowledge of 
facts that could amount to an abuse of process, will continue to act as a bar to an 
appeal against conviction. Thus, while the safety of a conviction may go to 
questions of fairness as well as factual guilt in appeals generally, within the 
specific context of the guilty plea, only the most severe irregularities, and only 
where these are unknown to the defendant at the time of pleading guilty, may 
justify an appeal against conviction. 


Absorbing a rhetoric of rights 


As the above analysis shows, at least at this stage, there is little reason to expect 
that the incorporation of the right to a fair trial into English Jaw will make much 
difference to the practice of criminal appeals. Indeed, much of the Togher 
judgment has echoes of earlier changes to the basis of criminal appeals. As 
demonstrated in the Parliamentary debates on the Criminal Appeal Act 1995 and in 
statements made during the 1960s reforms, changes to the powers of the Court of 

are usually accompanied by claims that the English judiciary is already 
doing what the new powers provide.” The suggestion in Togher that the English 
common law had always conferred an inherent jurisdiction to quash convictions 
amounting to an abuse of process is yet another example of this.78 However, the 
claim that the common law or the statutory grounds for appeal already cover the 
same ground as Article 6 of Schedule 1 of the Human Rights Act 1998 should not 
blind one to the need to formerly unite these different sources of law. Prior to the 
Human Rights Act, the Court of Appeal was free to assert that ‘unsafe’ could have 
a different meaning from the right to a fair trial i.e. that its jurisprudence and that of 
the European Court of Human Rights could differ. After the implementation of the 
Human Rights Act it is no longer practical for the Court of Appeal to assert that 
they have a jurisdiction that fails to take account of Convention rights. Such a 
conclusion would require them to make a declaration of the incompatibility of the 
Criminal Appeal Act 1995 with the Human Rights Act.” And this would prompt 
Parliament to puzzle, once again, how it might signal its desire that the Court of 


27 A good example is the statement by the Lord Chief Justice, Lord Parker in Parliamentary Debate on 
the Criminal Appeal Bill 1966 about the more widely worded powers to be given to the Court of 
Appeal, ‘This is something which we have done and which we continue to do, although it may be we 
have no lawful authority to do it. To say that we have not done it, and ought to have power to do it, is 
quite wrong. It is done every day, and this is grving legislatrve sanction to our action.” HL Deb vol 
274 col 837 12 May 1966. 

28 As is the claim made by Sir John Laws that the Homan Rights Act and its precursor the European 
EE ee Pe ae te ace Seg me lent uc enun Oy UOTE 
courts must look ‘at a continuing corpus E MEE RD) ae nature of substantive 
istis Leanora] Orie common et tT ‘The Limitations of Human Rights’ [1998] Public Law 254, 264. 

29 The conditions for such a declaration of incompatibility are set out in section 4 of the Human Rights 
Act. However, it is much more likely that the Court of Appeal will adopt the opportunities set out in 
section 3, to interpret the legislation to make it 'compatible with the Convention rights'. 
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Appeal should feel able to do whatever is necessary to correct miscarriages of 
justice, whether these be due to questions of fact or fairness. By far the easiest way 
of bringing together or incorporating the old and new jurisdictions is to assert that 
the statutory test has always included the considerations required by the Human 
Rights Act. Every conviction declared ‘safe’ would then be presumed ‘fair’. 

At the level of the individual case it is very difficult to say what difference the 
inclusion of formal legal rights by the Human Rights Act will make to the Court of 
Appeal’s willingness to find convictions unsafe. Any assessment of the substantive 
importance of the Human Rights Act 1998 in Togher or any future decision 
requires one to remember the complex referents which lie beneath words like 
‘unsafe’, ‘material irregularity’ or ‘fair trial’. These are not things, like oranges and 
pears. They refer to the practices that make up criminal investigation and trial, and 
they appeal to a judge’s sense of which of these practices is important. It is, as the 
judges themselves often admit in the course of their decisions, all a matter of 
balance and judgement. The sense of what amounts to a substantial rather than a 
technical irregularity is a matter of professional judgement. So too is the sense of 
when a prosecution malpractice is so gross that the Court quashes the conviction of 
a factually guilty person in order to signal to the prosecution that the ends do not 
always justify the means. Take for example the facts of Togher itself. Most of the 
judgment is a hypothetical discussion of whether, if the prosecution malpractice 
amounted to an abuse of process, the conviction could still stand. But, unlike the 
trial court judge at the re-trial of the first set of proceedings, the Court of Appeal 
did not view the extent of unfairness in this case (prosecution confusion and 
incompetence and the trial judge’s shortcomings) as sufficient to amount to an 
abuse of process requiring the case to be thrown out. They felt that the 
irregularities were of a more minor kind, where the question was whether they 
could be corrected by ordering a re-trial, and allowing the irregularities to be 
investigated and ruled upon on a voir dire. However, “The shortcomings on the part 
of the prosecution are not of the category of misconduct which would justify 
interfering with the defendants’ freely entered pleas of guilty’. Thus, the 
appellants’ appeal was rejected. 

There are those who will argue that introducing a rhetoric of rights, including the 
right to a fair trial, into the criminal process, will lead to greater fairness in criminal 
justice, or simply more justice. If this results in more convictions being quashed, in 
circumstances where there is little reason to believe that the irregularity in question 
affected the reliability of the evidence, we will have an increase in the number of 
Dirty Harry scenarios. But what is it about rights discourse that is going to make 
the senior judiciary, who staff the Court of Appeal, alter tbeir perception of the 
correct balance between considerations of fairness and of truth? These things still 
have to be balanced, and if both their meaning and respective weight are based on a 
sense of what is appropriate that is generated from the practices of the English bar 
and bench, what is it about rights and rights discourse that will alter outcomes? The 
answer lies not in the intrinsic meaning of rights speech (fair trial, right to privacy, 
right to silence, etc.) but the links that such words and phrases form between the 
practices of the Court of Appeal and judgements derived from other situations and 
circumstances about what is important To put this another way, will rights 
discourse alter the ability of Court of Appeal judges to give effect to ideas of what 
is appropriate generated solely through their own experience of the criminal 
process? 


30 n 10 above, para 65. 
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The Court of Appeal’s judgment in Davis, Rowe and Johnson?! provides an 
illustration of what the greater assimilation of rights discourse might lead to. In 
their recent judgment on this case, the European Court of Human Rights decided 
that the decision of the prosecution at trial to withhold (from the defence and trial 
judge) the fact that one of the principal prosecution witnesses was a police 
informer had led to the defendants receiving an unfair trial, contrary to Article 6.32 
This non-disclosure, they determined, had the knock on effect that an earlier 
inconsistent statement about the identity of one of those who committed the crime 
could not be revealed. The European Court reached this conclusion despite the fact 
that earlier Courts of Appeal had reviewed the undisclosed evidence on two 
occasions since the conviction. The European Court gave no margin of 
appreciation to, or respect for the Court of Appeal's assessment of the 
consequences of this non-disclosure. It took this view because, so far as the 
European Court was concerned, the Court of Appeal was not an appropriate body 
to assess the effect of the non-disclosure on the conviction. The only person who 
could have done this was the trial judge. He, if the suppression of evidence had 
been made known to him, could have assessed the relative importance of the 
missing evidence at every stage in the trial. According to the European Court, the 
Court of Appeal, assisted only by the transcript of the trial and the arguments of 

ion counsel?? could not have formed a proper judgement of the relevance 
of the withheld information. Indeed, they might have been influenced by the jury's 
verdict into underestimating the significance of the undisclosed evidence. 

The European Court of Human Rights judgment in Rowe and Davis amounts to a 
statement that, where the prosecution fail to disclose evidence without the 
knowledge of the trial judge, that omission cannot be corrected by the Court of 
Appeal. Namely, that a fair trial involves a right to have matters disclosed to the 
defence, which can only be circumvented by the exercise of discretion by the trial 
court judge.?* A similar sort of conclusion follows from the European Court of 
Human Rights decision in Condron.* There, it was determined that the only body 
with authority to curtail the defendant's right to silence was the trial judge (the 
party authorised by statute to instruct the jury on the consequences of the 
defendant's failure to volunteer information relevant to his defence when 
questioned in custody). Again the European Court interpreted this right as one 
whose breach could not be rectified by a review of the safety of the conviction 
carried out by the Court of Appeal. 'In the circumstances the jury was not properly 
directed and the imperfection in the direction could not be remedied on appeal'.56 
In addition, it viewed the substantive right in question, the right to silence, to have 
nearly a special constitutional importance because it ‘lies at the heart of the notion 


31 Transcript, dated 17 July 2000 (commonly known as the M25 Three case). 

32 Rowe and Davis v UK (2000) 30 EHRR 1. 

33 The apphcations relating to the undisclosed evidence were ex perte since the evidence involved 
Certificate. 


34 In a rather different context, the European Court of Human Rights has recently determined that an 


Gaming when they 
ie Y UR RUP Me. 35605/97), transcript of Europeen Court of Human Rights judgment, 
November 2000, para 59). Thus a breach of the right to a fair trial was found. Such a decision, 
ks the dein 1n Rowe and Davis (à S abo) umi ed on act on e ted rubr 
of appeal bodies under the legislation that they operate. 
35 Conmdron v UK (application no. 35718/97), ae ee 
Ten due d May QUON mero May 2) 
36 para 66. 
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of a fair procedure guaranteed by Article 6'.?7 These decisions, if followed in the 
English Courts, would reduce the ability of the Court of Appeal to ignore 
irregularities in cases where they have little doubt as to the guilt of the appellants. 
Without the ability to balance, and with a reduced ability to decide which kinds of 
irregularities amount to overall unfairness, or abuse of process, the outcome of 
appeals could significantly change. 

However, any optimism that the operation of the Human Rights Act will result in a 
more concrete sense of what constitutes unfairness at trial, through the identification 
of specific irremediable procedural irregularities, is likely to be dispelled by reading 
the Court of Appeal judgment in Davis, Rowe and Johnson.3® The response of the 
Court of Appeal, after the judgement of the European Court, to this head on attack on 
their authority to assess the importance of irregularities was understandably 
unenthusiastic. Faced with a European Court judgment that there had been an unfair 
trial, it accepted that the convictions had to be quashed.* But they proceeded to re- 
make that decision according to their own discourse. They were “puzzled’’*° by the 
claim that they might have been unduly influenced by the jury’s verdict (so no sign of 
them giving up their traditional deference to jury verdicts) and tbey did not 
“necessarily accept" ^! that the disclosure could not have been remedied by an appeal 
court hearing. More fundamentally, while they acknowledged that the Human Rights 
Act required them to take fairness into account, they denied that this particular 
irregularity (non-disclosure) had to be weighed and assessed in the same manner as it 
had been by the European Court. For them, violations of Article 6 did not require 
convictions to be quashed. An individual unfairness at trial did not make the trial as a 
whole unfair. Not all violations of the right to a fair trial, or even all violations of the 
right to disclosure at trial, could justify quashing a conviction. From this i 
point they proceeded to assess the effect of the non-disclosure on the factual safety of 
the conviction. They found only two facts of particular, individual significance.*? 
First, the non-disclosure had resulted in a perjury, colluded in by police officers, 
which went to the credibility of police evidence. Second, the foreman of the jury was 
believed to have visited the site of crimes by himself, and the Court of Appeal could 
not know what effect his visit, if reported to the jury in the jury room, outside the 
processes and protections of the trial, might have had on their decision to convict. 
These factors, rather than the European Court's view of the importance of the role of 
the trial judge in protecting defendants from non-disclosure, led them to quash the 
convictions as unsafe. 

This exchange points out that the optimism involved in any belief that a change 
to a rights based discourse will transfer (at least in this area) into a substantive 
increase in defendants’ rights might be misplaced. The Human Rights Act, for the 


37 ibid para 66. This conclusion leads to the reasoning recently adopted by the Pnvy Council about the 
ureanediable breaches of constitutional rights, in cases such as Allie Mohammed v The State [1999] 2 
AC 111, Darmalingum v The State [2000] 2 Cr App R 445. 

38 131 above. 

39 As the Human Rights Act 1998 was not yet in force, the Court of Appeal was technically free 
disregard the judgment of the European Court of Human Rights. However, oroa did ther duran 
that judgment, but would have been aware that a failure to respond to it would only have produced a 
further appeal, once the Human Rights Act had come into force 

40 n31 above, 22. 

4l iid 22. 

42 Ree ee ee y 

43 a ee ee Europeen Court of Homan Rights decisions within existing 
common law protections, dealing with material irregularities, but not relating to guilty pleas, can be 
found in the recent Court of Appeal judgment by the Lord Chief Justice, Lord Woolf, in Francom et 
al (transcript dated 31 July 2000). 
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reasons discussed, makes it difficult to sustain an interpretation of the Court’s 
statutory authority which runs contrary to the European Court’s interpretation of 
Article 6 (their authority must allow them to have regard to issues of fairness). But 
the ability of the European Court to dictate what constitutes fairness, and how facts 
going to fairness should be weighed against other considerations, is much more 
limited, Now that the Court of Appeal has accepted the need to include Article 6 in 
the meaning of an unsafe conviction, is the European Court going to conduct a 
sustained and consistent criticism of the judgments of the Court of Appeal, 

them to follow its own standards as to what constitutes an irremediable 
breach of Article 674^ There is certainly little evidence that the European Court 
would be capable of conducting itself in this manner, or willing to do so. And if 
we move from the European Court's willingness to issue detailed instructions to 
the Court of Appeal's willingness to act upon them, Davis, Rowe and Johnson 
shows how far there is to go. 

The Togher Court's comments on Davis, Rowe and Johnson also show how 
difficult it is to bring the practices of the Court of Appeal into line with views 
expressed by the European Court. It affirms that the two courts have, and will 
continue to have, different approaches to reaching decisions on whether a breach of 
Article 6 makes a conviction unsafe. As an article of faith, it asserts that these 
different approaches will rarely produce different results in practice. It also affirms 
the decision in Francom, where the Court of Appeal stated that the precise 
relationship of an unfairness or a breach of Article 6 to the safety of a conviction will 
depend on all the circumstances.“ The combination of these statements creates a 
situation where convictions found safe on appeal, applying the Court's experience of 
what is appropriate, are also presumed to result from a fair trial. Even a subsequent 
European Court judgment finding that a breach of Article 6 occurred will not 
necessarily result in a situation where the Court would, if the matter were referred 
back to it by the Criminal Cases Review Commision, quash the conviction. It will 
depend on the particular circumstances. In those cases where the European Court, not 


44 The European Court may not even maintain a consistent and sustained insistence on the preservation 
of fundamental rights, as part of what amounts to a fair trial. In Khan the fudge ruled at trial that tape- 
recorded evidence was admissible despite the recording having derived from the police attaching a 
listening device to a private house without lawful authority. Once the evidence had been admitted the 
accused changed his plea to guilty. While the European Court of Human Rights (application no 
35394/97, judgment transcript dated 12 May 2000) found that there had been breaches of articles 8 
(privacy) and 13 (effective remedy), they did not accept that in consequence the appellant had not had 
a fair trial (article 6). Andrew Ashworth in his commentary on the case ([2000] Crim LR 684) 
describes the Court's reasoning as ‘one of the least impressive examples of 
On the conflict between how domestic courts operate section 78 discretion to exclude evidence (see n 
7 above) and the decisions of the European Court of Human Rights, with specific reference to the 
Khan case, see P. Mirfield, Silence, Confessions and Improperly Obtained Evidence (Oxford: 
Clarendon Press, 1997) 315-317. 

45 The European Court has specifically said that rules on admussibility are ‘primarily a matter for 
regulation, under national law’, while it is the European Court’s task to determine whether the trial ‘as 
a whole was far’: Schenk v Switzerland (1988) 13 EHHR 242, 266. However the European Court 
doe Bear te be iore activado oe ciet waar ee Deea de Comme y TORUGA (1979) i BURR, 
101. 

46 n43 above. ‘A misdirection of a jury can result in a breach of Article 6. But it may not do so. In the 
same way it may not make a conviction unsafe. It all depends on the circumstances of the case. (See R 
v Davis, Rowe and Johnson [17 July 2000 99/2239/41/S3). In a case such as the present, we would 
expect this court to be approeching the issue of lack of safety in exactly the same way as the EctHR 
SRON A a a E pa acl A E bc 2 a dc 
very fairness required by Article 6.1. As we understand the jurisprudence of the EctHR, that court 
does not adopt a technical approach to the question of unfairness. The EctHR is interested as was 
pointed out in Condron, in requiring fairness of the trial in all the circumstances." (para 47) 
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only finds a breach of Article 6, but goes on to conclude that the breach denied the 
defendant a fair trial, the Court will find itself under almost inescapable pressure to 
conclude that the conviction is unsafe.“ But even here it can do so without making 
the manner in which the European Court reached that conclusion a precedent in 
English law. The impact of the Human Rights Act in general on the practices of the 
Court of Appeal, without the supervision in the specific circumstances of the 
particular case from the European Court, is not likely to be substantial. 


Conclusion 


The European Court of Human Rights is not concerned with the truth of a conviction, 
only with the need for convictions to follow from procedures that can be regarded as 
fair. It does not have to address the question of whether the defendant is guilty. As 
such, it does not have to face the Dirty Harry dilemma. On the other hand, the 
practices of the Court of Appeal, whereby irregularities are examined by reference to 
their likely effect on a jury's verdict, require them to deal with this dilemma. The 
Chalkley decision interpreted the Court of Appeal's responsibility for the safety of 
convictions, as one that focussed on the truth of a conviction, rather than the fairness 
of the procedures that produced it. It opened the possibility of convictions being 
upheld even where there were irregularities that amounted to an abuse of process: 
giving Harry what he wanted. The approach adopted in Togher leaves the Court of 
Appeal with the responsibility for deciding when convictions will be quashed as 
unsafe, with a clear acknowledgement that the focus on considerations of truth does 
not require, or allow, the Court to ignore irregularities which its own professional 
standards lead it to consider to be significant. Little of this is likely to assist those who 
plead guilty, and even in cases where conviction follows a full trial, the inclusion of a 
new rhetorical practice (deciding whether an irregularity breaches Article 6) is 
unlikely to produce significantly different changes to the outcome of appeals to the 
Court. This development is, we would argue, the continuation of a century-old 
story.*5 The grounds for appeal have undergone a number of changes since the Court 
of Criminal Appeal was founded in 1907. In each case, the formal grounds for 
quashing convictions, represented by the statutory wording of the Court's 
jurisdiction, has mattered less than the Court's sense of what constitutes an 
appropriate basis for appeal, based on its own professional experience. Those 
standards have always included a strong deference towards a jury's verdict, and a 
willingness to regard less serious breaches of due process as insufficient reasons to 
quash convictions. Changing the Court of Appeal's legal authority by statutory 
amendment has, in the past, done. little to alter its treatment of appeal cases. The 
Human Rights Act can be viewed as simply another alteration to the formal grounds 
for appeal. But unless it alters the Court's view of what constitutes a serious 
imegularity it will make little difference to the outcome of appeals. While the 
language of rights may be a new addition to Court of Appeal judgements it will not, 
by itself, alter the Court's view of which irregularities justify freeing those thought to 
be guilty, and who on their own admission have admitted to being guilty, of serious 
offences. 


47 In the face of a conclusion that the irregularity denied the defendant a fair trial ‘it will almost be 
inevitable that the conviction will be regarded as unsafe.’ (Togher n 10 above, para 33). 

48 Sec R Nobles and D Schiff, n 16 above, 82-89. 

49 Seen 16 above. 
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The Review Roles of the Court of Appeal: Grobelaar v 
News International 


Paul Robertshaw* 


The Grobelaar Story 


Bruce Grobelaar is a 43 year old Zimbabwean who came to England as a 
professional goalkeeper. He played 628 matches for Liverpool over 13 years, 
during which Liverpool won the League title six times; he then transferred to 
Southampton. His general reputation was: outstanding but erratic. 

In a sensational scoop The Sun newspaper accused him of match-fixing, by 
deliberately letting in goals for bribes. How the evidence for this was obtained was 
central to the legal processes that followed, and will be referred to below. As a 
result of this publicity he was investigated. Detectives searched his family home 
and removed 12,000 documents, examined records from 52 telephones and 
interviewed 700 witnesses. They found bank accounts linking him with an alleged 
briber, Mr Lim, and also records of phone calls linking him with other suspects — 
some made at half-time and others made immediately after games ended. Mr 
Grobelaar was arrested in March 1995 and later charged, with others, and tried at 
Winchester Crown Court. The jury was unable to agree a verdict, and a second trial 
was ordered. The jury was again ‘hung’ on one charge, but acquitted on the other. 
The Football Association however found him to have broken its Rules against 
betting activities, so he was suspended and fined. Since then he has coached a team 
in South Africa. 

In 1999 Grobelaar turned tbe tables and sued The Sun for libel. The jury found 
for him and awarded him £85,000 — about halfway between the parameters set 
by the trial judge Gray J — and without exemplary damages; in addition the 
Costs awarded against The Sun were £400,000. The Sun appealed and in a 
decision that is unprecedented the Court of Appeal unanimously and with three 
full judgments! struck down the jury's verdict on the facts as perverse, leaving 
Grobelaar with Costs to pay of £1.5 M? Leave to appeal to the House of Lords 
was refused by the Court of Appeal. 


Context and Accusations 


The reader is encouraged to read the facts in detail set out in the judgments. The 
necessary abbreviation here has its own risks, particularly in considering a case 
where neither this author nor the appellate judges have heard the evidence adduced 
to the jury and where the jury's verdict on that evidence is moot. Moreover, some 
of the context I have picked up is from newspaper reports of the case — that too has 
its own risks. 


* Paul Robertshaw, School of Law, Cardiff University. 
1 Simon Brown, Thorpe, Jonathan Parker LJJ. 
2 Grobelaar v News International [2001] WL 1489, 18 January 2001, [2001] 2 All ER 437. 
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Mr Grobelaar served in the Rhodesian army during the Zimbabwean war of 
independence. During that service he met and became friendly with Christopher 
Vincent. Years later in 1994 he was invited by Mr Vincent to participate in a safari 
holiday business, Mondoro, in Zimbabwe. This he did, and over time paid in some 
£50,000. It is arguable that some distrust or ‘bad blood’ emerged over the working 
of this deal. 

In November 1992 Grobelaar was introduced by John Fashanu, then striker for 
Wimbledon, to a Mr Lim, ‘the short man’. Over the next 18 months he admitted 
receiving some £8,000 from Lim (as agent for a Malaysian betting syndicate) 
originally for forecasting results (against Football Association Rules) and later for 
information on players and clubs. One such payment occurred when Vincent drove 
him from Chester to the Manchester Hilton hotel. 

The Sun contended to the contrary that the payments were for match-fixing and 
included a £40,000 cash payment at Fashanu’s London address following 
Liverpool’s 3—0 defeat by Newcastle. Grobelaar denied receiving money on this 
visit and also said that the £20,000 he paid Vincent for Mondoro around that time 
was from his sock-drawer cash fund. 

Two other matches were relevant. In January 1994 Liverpool drew 3-3 with 
Manchester United; it was alleged that Grobelaar was to ensure that Liverpool lost, 
but he made two remarkable accidental saves and thereby deprived himself of 
£125,000. Next month Liverpool drew 2-2 away with Norwich. The night before, 
he seriously broke Club discipline in that he was picked up from the hotel by 
Vincent after team bedtime and driven to the London Hilton where Lim handed 
over £1,500. They arrived back at 3.30 am. 

In August 1994 he transferred from Liverpool to Southampton. At that time he 
and Vincent fell out over the safari venture. Mondoro had collapsed and Vincent 
was wholly unable to account for any of Grobelaar’s investment. Following this 
Vincent went to The Sun and agreed a price of £33,000 for his allegations against 
Grobelaar, including that he had received £40,000 after Liverpool lost against 
Newcastle and that he would have received £80,000 had he not made the accidental 
saves against Norwich. 

The Sun decided that corroboration of these allegations was essential and 
arranged for Vincent to engineer meetings with Grobelaar which were to be 
covertly audio- and video-recorded, during which Vincent was to both obtain on- 
the-record admissions of past corrupt behaviour and to make corrupt proposals for 
future match-fixing. The key issue from the ensuing meetings and conversations 
was: who was 'stinging' who? The Sun journalists also watched video-recordings 
of relevant parts of the previous matches in contention and also further ones which 
were to be infected by the new agreements with Vincent.? "They could see nothing 
untoward. That did not however surprise them: they thought it would be impossible 
to detect match-fixing by a skilled g 

In November, when Grobelaar was due to fly to Zimbabwe to represent his 
country, he was confronted at Gatwick Airport by reporters from the Sun. He was 
challenged with ‘a series of grave allegations which the paper intends publishing 
tomorrow'.5 In general he denied the allegations both to the reporters and in a 
phonecall to The Sun, though he did hint that he was gathering evidence against 
Vincent, but did not at that time announce his ‘sting’ version of events. The article 
was published the following day. 


3 Pr s eaten. Southampton 3 Manchester City 3. 
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The action commenced in December and The Sun’s defence was entered in 
January 1995, to which the Reply of July was later admitted to contain three lies: 
that Mr Lim was purely a figment of his imagination; that the trip to John 
Fashanu’s house, and the night drive to Lim at the London Hilton had not 
occurrred. The criminal processes that preceded this action have already been 
outlined. 


The Defences 


Qualified Privilege 

This defence was first raised after the Court of Appeal’s decision in Reynolds v 
Times Newspapers Lid® (at which time Grobelaar also amended his Reply to 
correct the lies just mentioned), which was then reconsidered by the House of 
Lords’ after Gray J had considered this at first instance. This comment is limited to 
the Court of Appeal’s consideration of this defence in the light of the House of 
Lords’ judgments; also GKR Karate (UK) Ltd. v Yorkshire Post (No 1)? and (No 
2)? 

Simon Brown LJ took Lord Nicholls of Birkenhead's speech,!? with its ten non- 
exhaustive and elastic criteria for considering whether a non-malicious obligation 
to publish in the public interest can be maintained as a defence. These criteria are 
similar to a proportionality ‘derogation’ test in Human Rights law: 1) seriousness 
of the allegations; 2) nature of the information; 3) source of the information; 4) 
steps taken to verify the information; 5) status of the information; 6) urgency of the 
matter, 7) whether comment was sought from the plaintiff; 8) balance — whether 
the article contained the gist of the plaintiff's side of the story; 9) the tone of the 
article; 10) the circumstances of the publication, including its timing. Lord 
Nicholls stresses, 'Above all, the court should have regard to freedom of 
expression. The press discharges vital functions as a bloodhound as well as a 
watchdog. ... Any lingering doubts should be resolved in favour of publication'. 

The Court of Appeal, in upholding Gray J's decision at first instance on this 
defence, went through the ten criteria in detail!! of which I select only:!? 


Considerations 3 and 4: 


As for Mr Vincent himself, there was every reason to doubt his reliability. Plainly he had an 
axe to grind: he was ... destitute and shortly to be bankrupted because Mr Grobelaar had 
reneged on an agreement to fund the Mondoro project... As against that, there were 
undoubtedly aspects of Mr Vincent’s story which strikingly coincided with some of Mr 
Grobelaar’s subsequently recorded admissions, 


also: 


Mr Grobelaar was able at the trial to call powerful and substantially 

evidence that these five games showed, as Mr Bob Wilson (the well-known ex 

coach and TV presenter) said, ‘absolutely no evidence whatsoever of anything other than 
good goalkeeping’. 


6 [1998] 3 WLR 862. 

7 [1999] 3 WLR 1010. 

8 [2000] EMLR 396 CA. 

9 [2000] EMLR 410, Popplewell J. x 
J0 at 1027. 

11 Simon Brown LJ, paras 32-4 end 45-47;Thorpe LI para 108; Jonathan Parker LJ paras 200-213. 
12 From Simon Brown LJ. 
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Consideration 6 — Urgency: ‘news is a perishable commodity’. 


Consideration 7 — Comment sought. The Gatwick ‘ambush’,!3 ‘showdown ... in 
which surprise was a key element", 


‘If however, qualified privilege is ever to extend to scoops and expos of this nature, it is 
difficult to see what fuller opportunity for comment could be given, and per Lord Nicho 
an appproach to the plaintiff will not always be necessary’. Contrast Jonathan Parker LJ)’: 
‘thoroughly deplorable’ ... ‘maximum discomfort and at the greatest possible disadvantage, 
for the delectation of The Sun's readers’. 


Consideration 8 — Gist of response: 
The gist was conveyed. That said, these assertions atttracted scant mention in the massive 
overall coverage of the story, and in any event were reported in such a way as to indicate 
The Sun’s profound disbelief in their veracity. 

Jonathan Parker LJ (para 210): 


The Sun did not print the reasons which Mr Grobelaar gave for wanting to obtain evidence 
that Mr Vincent was dishonest (viz. Mr Vincent’s conduct in relation to the Mondoro 
project)’. 

Considerations 9 and 10 — Tone and circumstances: 


what seem to me the critical considerations. ... massive and relentless coverage of the 
story over seven separate daily issues of The Sun, generally across several pages . 
moreover, so far from .. . raising questions or calling for an investigation they asserted Mr 
Grobelaar's guilt in the most unequivocal terms .. . Certain aspects ... demonstrably went 
beyond what Mr Grobelaar had in fact admitted on tape. .. ‘I Let in 3 Goals and Picked 
up 40,000’... 


Other features were unsupported even by Mr Vincent’s evidence. ‘Grob the 
Liar Does a Flyer’. The language was in the highest degree emotive: ‘He Fouled 
the Field of Dreams’... “There was in addition a lamentable involvement of his 
family; ‘Shameful Secret has Deb in Tears’... 


There can be no doubt that considered as a whole this newspaper carried 
prejudgment of guilt to its utmost limits. It is difficult to dispute the validity of Mr 
Hartley’s criticism that The Sun took upon themselves the roles of police, 
prosecuting authority, judge and jury”. 

Simon Brown LJ then asked, ‘How is the balance to be struck? The ultimate 
question, of course, is whether the general public was entitled to receive the 
information, irrespective of whether in the end it proved to be true or false. Who, in 
other words, is to bear the risk? To my mind there can be only one answer to these 
questions. If newspapers choose to publish exposés of this character, 
unambiguously asserting the criminal guilt of those they investigate, they must 
do so at their own financial risk. Given the obvious commercial benefits attending 
this type of journalism ... and the substantially reduced level of damages awards 
now recoverable..., it seems to me absurd to suggest that The Sun will be 
discouraged from pursuing its investigatory role unless protected by qualified 
privilege. On the contrary the protection of publications of this nature would .. 
give rise to the altogether greater risk that newspaper investigations would become 





13 per Richard Hartley QC for Mr Grobelaar. 
14 per The Sun. 
15 Para 208. 
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less thorough ... As their Lordships speeches in Reynolds — not least Lord 
Hobhouse — made plain, there is no human right to disseminate information which 
is untrue, no public interest in being misinformed’ .16 

Finally, his Lordship distinguished GKR Karate supra: 'the claimants there, 
unlike here, were unnamed; second that that publication was directed towards a 
substantially smaller in ores and no less importantly, a readership which 
included people who ... needed to be warned quickly for their own protection; 
third, that the newspaper there published but a single article and that in altogether 
more restrained and moderate terms...; fourth that there was in that case a 
substantially smaller prospect of the claimants later facing criminal trial; and fifth 
that that publication was based upon information from an apparently reliable 
official body.’ 

From all these considerations, including that any lingering doubts should be 
resolved in favour of publication, Simon Brown LJ concluded that the defence of 
qualified privilege could not provide protection in this case — and indeed he had no 
lingering doubts whatsoever. Thorpe LJ’s supportive remarks commenced: ‘But is 
this a case truly of investigative journalism?’ His problem was not with the 
purchase of information, nor using it to increase publication, but carelesness with 
the trath. 

This detailed cogitation by the Court of Appeal of the publication and its context 
in the light of the ten Reynolds considerations and also the facts in GKR Karate, 
demonstrate not only judicious balance, but a sound grasp of the way in which 
contemporary tabloid journalism is produced and published. In particular it is 
worth noting that it does not inhibit the covert investigatory techniques used by 
The Sun, and it is clear that if the actual publication had been of less typically 
scorching solar intensity and duration, the defence of qualified privilege would not 
have been eclipsed.!” 


Justification 


The other defence put forward for The Sun was justification — the basic truth of the 
points alleged, with the burden of proof on the defence since the plaintiff is prima 
facie entitled to his reputation: I shall come to the standard of proof later. There 
were in essence three separate issues of fact: corrupt (as opposed to prohibited) 
dealings with Mr Lim; corrupt dealings with Mr Vincent recorded on tape; and 
corrupt play on the field. Under section 5 of the Defamation Act 1952 the verdict 
must be for The Sun if the jury was satisfied on any one of these. The issue for the 
Court of Appeal was to consider whether it could and should set aside the verdict in 
favour of Mr Grobelaar by the jury at trial before Gray J. The ground for doing so 
is ‘unreasonableness or perversity’. This is an exceptional ground, not least 
because constitutionally the jury is the tribunal of fact, and one may add, the 
appropriate guardian of reputation. 

The Court referred to the ninth edition of Gatley on Libel and Slander (1998) 
paragraph 36.19, which is headlined: ‘Very strong grounds necessary’ and states, 
‘only in an extreme case will their verdict be set aside as unreasonable’. Although 
the cases cited do all accept or put forward this proposition, what is interesting is 


16 Para 41 specifically refers to tbe risks where the allegations are of serious criminality. 
17 See the successful use of this defence in Loutchansky v Times Newspapers Ltd The Times 12 April 
2001, and note the limits set by Bladet Tromso v Norway 21980/93, 20 May1999 ECHR. 
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that none acted on it: Broome v Gosden;!? O'Brien v Marquis of Salisbury;? 
Australian Newspaper Co v Bennett.?? There are however some cases, which were 
not cited, of intervention: such as a verdict based on the wrong questions being put 
to the jury, Cogan v Ebden/?! or a verdict based on no evidence at all in Paquin Ltd 
v Beauclerk,? which is clearly distinguishable from Grobelaar; also perverse 
interpretation of the meaning of defamatory words, Australian Newspapers v 
Bennett supra — here the jury's role impinges on questions of law. Inaccurate 
reporting of the jury's verdict is a ground for intervention, provided objection is 
taken at that time, Lalchan Nanan v The State,? unless there had been no such 
opportunity, Ellis v Deheer.?^ However, any second thoughts that a jury may have 
post-verdict will not be accepted; and the courts do not accept affidavit evidence as 
to what may have occurred that produced an alleged perversity, from Mansfield 
LGJ in Vaise v Delaval;> R v Thompson% and Boston v WS Bagshaw & Sons." 
Only in the Queensland case Evans v Davies,?? cited by Jonathan Parker LJ,?? did 
the court set aside a verdict and order a retrial because there the Full Court was 
specifically so empowered by RSC O 70 rr 11 and 26. 

There were 70 pages of transcript which the Court of Appeal had read as well as 
— as I understand it — the video evidence from the matches of the Grobelaar 
goalkeeeping efforts. For Simon Brown LJ there was 'just too much to explain 
away’, ‘too many improbabilities piled one upon another ... for it to begin to be 
credible ... his account of ... dealings with Mr Lim beggars belief at every turn'. 
His Lordship's personal ‘jury deliberation’ occurs in paragraphs 89-91, with five 
forensic challenges?! of the verdict in relation to the tapes with Mr Vincent. In 
particular his Lordship moves to block off any move by the jury to argue 
backwards from hypothetically non-corrupt play on the field to the preceding 
agreements as non-corrupt. Thorpe LJ produced a cogent ‘jury deliberation'?? but 
provides no possibility of counter-hypotheses or theory to strike down. He too 
disapproved of any hypothetical jury argument backwards from action on the pitch 
to speech on the tapes. Jonathan Parker LJ made a strong point of the damages 
awarded, that they were evidence of a verdict of no corruption, since if there had 
been such a finding no damages would have followed. 

It would be jejune to suggest that their Lordships' views are impossible or 
improbable versions of events: they would clearly have made formidable jurors at 
trial. What I am going to suggest is that in the light of the exceptionally strong 
precedents against their striking down of the jury verdict, rather more than a cogent 
case is required. First, I suggest that all plausible alternative narratives have to be 


18 1 CB (1845) 728, 731, per Tindal CJ. 
19 (1889) 6 TLR 133,137 QB, per Field J. 
20 [1894] AC 284,287, per Lord Herschell LC. 
21 (1757) 1 Burr 383. 
[1906] AC 148 HL (3—2), 161 per Lord Lorebum LC. 
[1986] AC 860 PC; see also R v Tantram (and other Joined cases), The Times 20 July 2001, CA and 
Igwemma v Chief Constable of Greater Manchester Police, The Times 20 July 2001 CA 
eee 111, 121. 
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destroyed and I seriously doubt that was done. Consider these combinations of 
decisions feeding into the vedict: There was no corrupt play (The Court may have 
accepted that in isolation); Grobelaar did forecast and provide information for Mr 
Lim for money in breach of FA regulations, for which he had been disciplined 
before the libel trial, but did not enter corrupt agreements with him to ‘fix’ matches; 

There was a ‘double sting’ in Grobelaar’s mind when dealing with Vincent, but 
it was inchoate and incompetent. Grobelaar’s failure to cope honourably with the 
Gatwick ambush was caused by both his fear of the FA and his clear breach of its 
rules, and that his double sting was far from competent and complete. 

Incidentally the Court of Appeal does seem to have been rather uninterested in 
Mr Vincent's character and motivation. How close to perversity, rather than equity, 
would it be to discount at least some of his evidence, not as poisoned fruit (covert 
production of evidence by The Sun) but from Mr Vincent as poisonous tree? 

Another support for appellate intervention might be found in overt acts 
constituting perversity, though the scope for this is much reduced by the courts' 
antipathy to Affidavit evidence on untoward jury behaviour. À striking example is 
the ‘Ouija Board case’ Young?? where the Court of Appeal was able to intervene 
on the grounds of ‘material irregularity’ and order a retrial because the prejudicial 
and perverse event had occcurred outside the deliberation and thus was not 
covered by s8 of the Contempt of Court Act 1981.4 One could speculate on other 
possibilities, such as a foreman accountant announcing that the jury had delegated 
the deliberation and verdict to him in a fraud case; or, perhaps a 5 minute 
deliberation after a 5 day or 5 week trial; the alleged perversity in Vaise v Delaval 
supra was decision making by the toss of a coin. No such perverse or prejudicial 
actions were present or alleged in Grobelaar, apart from speculation about the 
jurors being football fans.35 This seems an odd theory for two reasons. First, most 
fans are club-specific. So even if the unlikely event occurred of all twelve jurors 
being fans, it is highly unlikely that as Londoners they would all be Liverpool or 
Southampton supporters. Second, and surely more important, would not most 
football fans want to protect the reputation of the game and keep it clean from 
corruption? 

Actually, there was a theory present in the judgments to account for the 
perversity. It was not in terms of jury misbehaviour, but a critique of advocacy. 
Simon Brown LJ put it thus: 'It is, of course, understandable how a jury, skillfully 
deflected from the path of logic, could have accepted Mr Grobelaar's story...’ 
"The result clearly represented a forensic triumph for Mr Hartley. In my judment, 
however, it represented also an affront to justice’. Similarly Thorpe LJ: ‘it only 
illustrates the distortions that flow from Mr Hartley's elevation of the issue of the 
claimant's conduct on the pitch to an unsustainable and quite unrealistic light" .?? 
Apart from these slurs on Mr Hartley, there is a fundamental objection to this 
approach, in that this was an adversarial process controlled by a judge with much 
experience of this field, whose Direction on this point was criticised but expressly 
not overturned. Then there is the bilateral nature of the process: "Moreover he 
(Grobelaar) was subjected to a lengthy and penetrating cross-examination by (the 


33 [1995] QB 324 

34 DS CL MC (77) Du CARD OS and Mickleburgh (1995) 1 Cr App R 287, 
where the irregularities were not material nor 
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late) Mr Carman QC, one of the most celebrated exponents of the art of cross- 
examination. Mr Carman’s cross-examination ... lasted some two court days’ .*8 
This does not seem a very secure foundation theory for a jury’s putative perversity. 
Here we can mention the Privy Council’s recent decision in Boodram v State of 
Trinidad and Tobago,? in which there was one relevant analogy with Grobelaar in 
that the defendant had been previously convicted (of murder) by a unanimous jury. 
As it turned out the retrial (with another unanimous conviction) was marred by ‘the 
worst case of the failure of counsel to carry out his duties in a criminal case that 
their Lordships had come across’. This had a consequence for the appeal: ‘The 
Court of Appeal (of Trindad and Tobago) was not entitled to conclude that 
counsel’s undoubted incompetence or dereliction of duties had no conceivable 
adverse effect on the retrial’ where it had been demonstrated that counsel’s failures 
were of a fundamental nature the court must proceed with great care before it 
concluded that, ‘on the hypothesis that the failures did not occur, the verdict of the 
jury would inevitably have been the same’. Surely there is a yawning chasm 
between the total lack of preparation of an appointed advocate in Boodram and the 
alleged over-effectiveness of counsel in Grobelaar. 

Finally there is the standard of proof. One rather unusual feature of Grobelaar is 
that (ignoring its various courtroom narratives) this final trial was of facts alleged 
— which although heard in a civil venue — undoubtedly concerned criminal matters 
which, if a conviction had been entered would have resulted almost certainly in a 
custodial sentence, perhaps for years. There is no legal precedent present in the 
Court of Appeal's judgments on this conundrum: whether the criminal standard of 
proof should apply in a a civil court where that is the case. Instead two cases on 
the appellate role were cited by Simon Brown LJ. The House of Lords' recent 
decision in Designers Guild Ltd v Russell Williams (Textiles) Ltd counsels 
strongly against exceeding the appellate function (in relation to copyright 
infringement). It was however the second case which was applied, The Icarian 
Reefer — National Justice Compania Naviera v Prudential Assurance Co Ltd.* 
Here the Court had rejected the trial judge's principal finding that the ship's 
master was an honest witness and then went on to make its own findings, in 
particular that one theory vibration/ fatigue — which had required eight sequential 
steps, each of which was either improbable or highly improbable, was wholly 
implausible.*? There are however dicta on the standard of proof in the judgments 
in Grobelaar: 


to a relatively high degree of probability per Simon Brown LJ*3, 








38 Para 232. 

39 The Times 15 May 2001. 

40 [2000] IWLR 2416. 

41 [1995] 1 LI LR 455 CA (a scuttling case). 

42 See also Jewo Ferrous BV v Lewis Moore (a Firm) The Times 30 December 2000 CA; Commissioners 
of Customs and Excise v A & D Goddard (a Firm ) The Times 27 March 2001, Ch D. However in 
Hinks [2000] 3 WLR 1590 the House of Lords ( by a majority of 3-2) upheld the Court of Appeal 
(1999) 1 Cr App R 1 that a gift, without deception, from a simple minded person was an appropristion 
within s 1 (1) of the Theft Act 1968, despite the fact that dishonesty had never been determined by the 
trial jury; criticised by ATH Smith 60 CLJ (2001) 21; Cf CA in R v Eubank The Times 3 May 2001, 
LCJ; Balchm v Chief Constable of Hampshire Constabulary, The Tomes 4 May 2001 CA; 
Commissioners of Customs and Excise v Wiggett Construction Ltd, The Times 6 June 2001 ChD; R v 
Tagg, The Times 14 June 2001 CA; Simon Brown LJ in McPhilemy v Times Newspapers Ltd and 
others (No 3), The Times 19 June 2001 CA). 
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and: 

Is it not surprising that against that background the jury in this libel trial should unanimously 

have found the case unproved against Mr Grobelaar even to the lesser standard required in a 

civil action.“ 

Jonathan Parker LJ also makes somewhat unclear statements: ‘Further Mr Hartley 
reminds us that, so far as the standard of proof is concerned, the more serious the 
allegation the more cogent must be the evidence which is required to prove it on 
the balance of probabilities^* ‘notwithstanding these factors, I would have no 
hesitation in rejecting Mr Grobelaar’s explanation. The relevant question is 
whether the jury could, acting reasonably, on the balance of probabilities and 
allowing for the fact that, given the seriousness of the allegations ... The Sun has 
to prove its case to a higher standard’ .^5 With all respect these are not ‘factors’, but 
one of the two elemental laws of evidence, the other being in this instance that the 
burden of proof lay on The Sun. So what is that law which the jury must use as its 
standard in a trial where the civil elides with the criminal? 

As it happens the two earliest cases on this problem concerned libels. In 
Chalmers v Shackell“ the issue involved forgery. Tindal CJ directed that the same 
evidence must be led as would be necessary to comply with the criminal standard 
of proof, and added that if that was not reached the jury could accordingly mitigate 
the damages. The other libel case was Willmot v Harmer.*® Here Denman CJ ruled 
that when the allegation (bigamy) was a capital offence, the same standard of proof 
as for a criminal trial should be maintained. On that basis, verdict was given for the 
plaintiff, but the damages awarded was one farthing. However, in a non-libel case 
concerning forgery of a deed, the House of Lords held that the standard was to be 
the civil one of balance of probabilities, Doe d. Devine v Wilson. The law on this 
topic became further muddied by a Privy Council decision on appeal from Canada, 
People of the State of New York v The Heirs of Phillips.9 Lord Atkin stated that, 
'the proposition (that the criminal standard of proof be used) has been laid down 
time and again by the courts of this country and appears to be just and in strict 
accordance with the law'. The special interest of People of the State of New York is 
that the Privy Council was in effect being asked to choose between concurrent 
contradictory findings of fact by two courts. Since the Privy Council would not 
intervene because there was no proof of improper procedure or conduct of either 
trial, one may conclude that Lord Atkin's remarks were obiter. It has to be said that 
modern Commonwealth law has not applied Lord Atkin's opinion: Canada: Mutual 
Life Assurance Co of Canada v Aubin;>' Australia: Helton v Allen*? and Reifek v 
McElroy;? New Zealand: Ellis v Frape,4 Cheape v New Zealand Law Society 
and VW Middleditch and Sons v Hinds.56 In all these juridictions the balance of 


47 (1834) 6 C and P 475. 

48 (1839) 8 C and P 695. 

49 (1855) 10 Moo PCC 502, 531. 
50 [1939] 3 All ER 952. 

51 [1979] 2 SCR 298. 

52 (1940) 63 CLR 691. 

53 (1964—1965) 113 CLR 517. 
54 [1954] NZLR 341. 

55 [1955] NZLR 63. 

56 [1962] NZLR 570. 
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probability test was maintained in civil actions, despite the criminal contents of the 
facts in issue. 

Since the Second World War, two judgments of Lord Denning MR have had 
much influence. First was Bater v Bater,*’ in which he suggested that there were 
degrees of probability in such cases. Lord Denning also gave judgment in 
Hornall v Hornall, but it was Hodson LJ59? who provided most detail in this case 
on a breach of contractual warranty in which the breach was alleged to amount to 
fraud. He said that the civil standard applied to both, but not as an absolute 
standard, since within it the degrees of probability required might vary according 
to the gravity of the allegation to be proved. Other cases have taken the same 
perspective: Post Office v Estuary Radio? and The Michael. The most 
important of these remains the House of Lords in Khawaja v Secretary of State 
for the Home Dept.$! However in Harford v Brookes and Brookes?? Rougier J 
robustly refused to become involved in such sliding scales in a civil claim for 
battery in relation to an horrific murder when one of the defendants had been 
acquitted and the other not prosecuted. He applied the normal criminal standard 
of proof and found the unprosecuted defendant responsible for the death. What 
these cases have not clarified is exactly what the alteration in the standard of 
proof comprises. For example, one view is that the standard itself does not 
change at all from the balance of probabilities, but each of the relevant 
circumstances must pass the standard, rather than the looser overall test of the 
normal trial. Another interpretation is that there is indeed a sliding scale, but the 
jury are left to themselves how severe the test is to be, between something more 
than ‘balance of probabilities’ and something less than ‘beyond reasonable 
doubt'; this may be augmented by the seriousness of the offence. A further 
possibility might be a combination of this sliding scale with its application to 
each of the relevant factual circumstances, which might be even more severe than 
the standard in a criminal trial. 

It is not absolutely clear which of these possibilities the Court of Appeal took 
in substituting its judgment for that of the trial jury. That is hardly surprising 
since the law is far from clear. The lack of clarity, and the leeway it is intended to 
leave to juries, is a further reason for supporting the caution urged by the leading 
cases on the power of appellate courts to intervene in the fact finding process. 
There is also a spectre of the floodgates of appeal opening in consequence of this 
decision. It is therefore most appropriate that the House of Lords has given leave 
to appeal, providing an opportunity to reconsider the evidentiary and 
constitutional issues raised by the justification defence by the Court of Appeal 
in Grobelaar v News International. 


57 [1950] 2 All ER 458, 459. 
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The Pinochet Case: International Criminal Justice in the 
Gothic Style? 


David Sugarman* 


Diana Woodhouse (ed), The Pinochet Case: A Legal and Constitutional 
Analysis, Oxford: Hart Publishing, 2000, 297pp, hb £30.00. 


The character of Britain’s public buildings reflects the nature of its polity. Take the 
Judicial Committee of the House of Lords. While the new Law Courts in the Strand 
have been modernised, at least to some extent, the facilities afforded to Britain’s 
supreme court of appeal compare poorly with those of other countries and are 
singularly unsuited to its judicial role.! Certainly its location in a building designed 
and constructed as a royal palace,? with virtually no space for government 
ministers or political parties (let alone judges and lawyers), is a telling symbol of 
the exclusive, pre-democratic, pre-modern dimensions of the British constitution 
and its legal culture. 

Nowhere was this more evident than during the proceedings before the Judicial 
Committee of the House of Lords in the Pinochet case. Those fortunate to obtain a 
seat at the hearing will not forget the excessively cramped conditions and the poor 
acoustics and ventilation. Like the Old House of Commons, it could be described 
as ‘The second edition of the Black Hole of Calcutta'.? For the lawyers involved, 
this was compounded by being squashed together, as in a rugby scrum, without 
photocopying facilities or a law library. 

Yet it was within this almost medieval setting that the Law Lords tortuously, and 
with some kicking and screaming, dragged international law into the new 
millennium. In an unprecedented and breathtaking series of decisions the judges in 
lounge suites revolutionised international law. No wonder that foreign observers — 
like anthropologists observing strange natives — marvelled at the peculiar majesty 
of English justice. Bagehot would have enjoyed the irony.* 

The drama associated with the attempt to render Senator Pinochet legally 
accountable for crimes of state caught the imagination around the world. Never 
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before have the decisions of the Law Lords generated such international attention 
and lobbying. Future historians may come to regard October 1998—March 2000, 
the period when former dictator Augusto Pinochet was detained in London, as a 
watershed in the politics of human rights. As Lord Hutton acknowledged, a single 
act of torture was sufficient basis for universal jurisdiction to be claimed.5 

On the legal front, the Pinochet case raises fundamental questions concerning 
extradition, constitutional law, the practices of the Law Lords and the legal 
profession, the use of interveners and amicus curiae, international human rights 
law and the interface between domestic and international law. On the political and 
sociological front, it poses major issues concerning the relationship between law 
and politics, the construction of global citizenship,’ the efficacy of human rights,’ 
the judicialisation of power, democratic accountability, the role and 
accountability of NGOs and allied pressure groups,!? the role and impact of the 
media and the not-so-new information and communications technologies,!? the 
reconfiguration of the state,!* and (inevitably) globalisation.!5 The effort to bring 


5 R v Bow Street Metropolitan Stipendiary Magistrate, ex parte Pinochet Ugarte (Amnesty 
International and others intervening) (No 3) [1999] 2 All ER 97 at 127. 

6 For a legal analysis of the Pinochet case, see J. Craig Barker, ‘I: The Future of Former Head of State 
Immunity after Ex Parte Pinochet’ (1999) 48 ICLQ 937; Andrea Bianchi, "Immunity Versus Human 
Rights’ (1999) 10 European Jr Int. L. 1; C.A. Bradley and J.L. Goldsmith, ‘Pinochet and 
International Human Rights Litigation’ (1999) 87 Michigan LR 2129; Michael Byers, ‘Decisions of 
British Courts During 1999 Involving Questions of Public International Law’ (1999) 70 Bru. 
Yearbook of Int. L. 277; Christine Chinkin, ‘Tn Re Pinochet’ (1999) 93 Am Jr of Int L 703; Eileen 
Denza, ‘I. Ex Parte Pinochet’ (1999) 48 IC LQ 949; Hazel Fox, "Tho First Pinochet Case’. (1999) 48 
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Hague: Kluwer International, 2000); Michael Byers, "The Law and Politics of the Pinochet Case’ 
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Pinochet to justice contains many different and important facets, and much 
unfinished business. This makes it a difficult subject to write about succinctly and 
with clarity. 

Diana Woodhouse, her contributors and their publisher are to be congratulated 
on producing this useful and interesting collection of essays so quickly.!$ The book 
is organised into two parts. The first, and more coherent part, examines the 
suitability of the House of Lords as a supreme court in the context of the finding 
that Lord Hoffmann's connection with Amnesty International, an intervener, had 
the appearance of bias. It also considers the differences between the House of 
Lords judgments in Pinochet 1 and Pinochet 3. The second part of the book 
uneasily juxtaposes essays on morality and justice with a consideration of head of 
state immunity and the administration of international criminal justice from the 
perspective of public international law. The book is prefaced by a brief and 
admirably lucid Introduction by Diana Woodhouse, who provides a chronology of 
the proceedings and outlines some of the implications of the Pinochet episode. The 
three House of Lords' judgments on Pinochet are included in an Appendix to the 
essays. 

In view of the complexity of the case, the basic facts ought to be restated. In 
response to Spanish international arrest warrants, stipendiary magistrates issued 
provisional warrants for Pinochet's detention.!" On appeal, the Divisional Court of 
the Queen's Bench Division unanimously held that Pinochet was entitled to 
immunity as a former head of state.!8 On further appeal, the House of Lords denied 
by a vote of 3-2 Pinochet’s claim of immunity (Pinochet 1),7? upholding his 
extradition on the basis, as Lord Nicholls put it, that ‘international law has made 
plain that certain types of conduct, including torture and hostage-taking, are not 
acceptable conduct on the part of anyone’. Following a petition from Pinochet’s 
counsel that Pinochet 1 should be set aside as one of the judges, Lord Hoffmann, 
had not disclosed his connections with one of the interveners, Amnesty 
International, a new panel of Law Lords (Pinochet 2) unanimously set aside 
Pinochet 1, arguing that since Amnesty was in effect a party to the appeal, Lord 
Hoffmann was disqualified from participation.?! 

Consequently, the original appeal to the Lords was re-argued before a new, 
enlarged panel of seven Law Lords (Pinochet 3).2 A 6-1 majority upheld 
Pinochet's extradition, but only for acts of torture and conspiracy to torture 
committed after Britain by statute specifically implemented the provisions of the 
UN Convention Against Torture, that is, from September 29 1988 onwards, when 


16 All page and chapter references in the text are to the book under review. 

17 Spain, via Interpol, presented two separate arrest warrants. The first warrant alleged the murder of 
Spanish citizens in Chile. It was quickly appreciated that this warrant was defective in law as the 
crime charged was not an extraditable offence as between the UK and Spain. Consequently, a second 
warrant was swiftly prepared and presented alleging torture, conspiracy to torture, the detention of 
hostages and conspiracy to torture and detain hostages. It was subsequently held that the crimes that it 
referred to were valid extradition crimes. 
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Section 134 of the Criminal Justice Act 1988 entered into force and torture became 
an extra-territorial offence under UK law. The majority rejected the notion that 
customary international law could sustain Pinochet’s extradition irrespective of 
whether international law had been explicitly incorporated into British law. 
Whereas Pinochet 1 turned upon the ability of customary international law and 
universal jurisdiction to sustain domestic individual criminal liability, Pinochet 3 
turned on the narrower question of whether there was statutory authority under 
British domestic law. 

Clearly, this was one of those decisions that could have gone differently if other 
judges had sat on the panel. So, how did the House of Lord acquit itself? David 
Robertson’s chapter (chapter 2), which opens Part One of the collection, illustrates 
the bizarre, un-modernised character of the English legal landscape at the end of 
the twentieth century. Robertson argues that the Pinochet case provides 
overwhelming evidence that the structure, working methods and culture of the 
Appellate Committee of the House of Lords render it inappropriate as a high-level 
political and constitutional court. The proof that he adduces includes the fact that 
the Law Lords provided insufficient clarity both on the issue of judicial bias and 
with respect to the very different approaches taken by the Law Lords in Pinochet 1 
and Pinochet 3. Pity the student asked to find the exact ratio in Pinochet 3! 

Robertson contends that the House of Lords is by definition a political court; and 
as such is obliged to provide ‘leadership to a nation, to make its legal system 
something more than a technical solution mechanism’ (pp 24-25). The failure of 
the House of Lords to provide that leadership is rooted, it is argued, in the judicial 
culture of the House of Lords: a culture that is ‘too wedded to a notion of 
mechanical jurisprudence, to seeing their role as that of legal technicians and 
because they are far too comfortable with a sense of their own standing in the 
public eye’ (p 30). For Robertson, the Law Lords seemed unable properly to 
engage with each other and were consequently unable to provide a clear rationale 
for choosing between differing policy choices. He also takes issue with the 
outcome of Pinochet 2, since all judges ‘are ideological creatures, and that 
political/constitutional cases will turn to a large extent on a clash of ideologies’ (p 
29). "Ihe point about external associations like Hoffmann’s with Amnesty is 
simply that they are external evidence of likely beliefs' (p 30). 

So, what is to be done? Robertson concludes that a major change is needed in the 
way that the Law Lords conceive their role that acknowledges that they are part of 
the political process. In this regard, be argues that since the Law Lords make major 
political decisions it should always sit as a full court (en banc), like the US and 
Canadian Supreme Court, and avoid the lottery effect of empanelling five of their 
twelve members. He also contends that they should be more open to advice and 
pleading from those not parties to the case (through the use of interveners, amici 
curiae and law clerks). 

Robertson's contribution is of special value since he writes from the perspective 
of a political scientist rather than of a lawyer. Interesting though his arguments are, 
some nuancing would improve them. For example, his critique of the dissimilarity 
of approaches as between Pinochet 1 and Pinochet 3 fails to recognise that they 
addressed different questions; and that consequently they were bound to provide 
dissimilar answers. This raises important issues that none of the contributors picks 
up on. The certificated question in Pinochet 1 was whether former heads of state 
should enjoy immunity from extradition for international crimes. Pinochet 1 did 
not address the temporal aspect of double criminality, in part because it was 
assumed that Lord Chief Justice Bingham in the Divisional Court had correctly 
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kicked it out to touch.2 Although Pinochet 3 was supposed to be a re-hearing of 
Pinochet 1, Pinochet 3 fundamentally turned on an issue that was neither raised by 
counsel nor debated by the Law Lords in Pinochet 1 — the temporal aspect of 
double criminality. Why this change occurred, and whether Pinochet 3 was the best 
time to introduce new issues are interesting questions that also touch upon the 
adequacy of the working methods of the Law Lords, and whether they should be 
overhauled. 

There are other aspects of the case that also bear on Robinson's concerns about 
the judicial culture of the Law Lords. For example, it was evident throughout all 
the proceedings of the Pinochet case that the Law Lords (with a few notable 
exceptions) lacked a grasp of the fundamentals of international law. The same was 
also true of some of the otherwise learned counsel involved in the case. Specialist 
counsel in international law were consequently obliged to devote an inordinate 
amount of time to furnishing a basic introduction to International Law (what one 
wag termed ‘International Law 101’) — not once, but twice — a job they did 
admirably, although one was not always persuaded that it was fully comprehended 
by their audience. Despite the fact that Britain is a party to a host of international 
accords in the field of international human rights law — not to mention its 
longstanding membership of international bodies such as the United Nations, the 
Council of Europe and the European Union — the traditional divide between 
domestic law and international law continues to bedevil British legal culture (as it 
does elsewhere). The Pinochet case is (amongst other things) evidence of the need 
for judges, lawyers, law teachers and law students to be better appraised of the 
basic concepts and role of international law (including international human rights 
law) and how they are increasingly imbricated within domestic law. It remains to 
be seen whether the incorporation of the ECHR into UK law provides the 
necessary catalyst here. 

By focusing wholly on the failure of judicial culture to recognise the Law 
Lords' political role, Robertson ignores the extent to which the case also reflects 
the ability of the Law Lords to adapt to changing circumstances albeit in a 
limited, gradual and evolutionary fashion. After all, a majority of their Lordships 
rendered a series of decisions that are almost universally regarded as a milestone 
and a permanent advance in the cause of human rights. In part, the charge is that 
his analysis is simplistic, exaggerated and one-sided as it stands. On the one 
hand, Robertson criticises the Law Lords for adopting a mechanical view of the 
law. On the other hand, he seems to think that in this most controversial and high 
profile of cases comprising difficult questions of law and policy it should have 
been possible for the Law Lords to arrive at a clear-cut, simple solution, 
acceptable to all the judges concerned involving total closure and no unfinished 
business. It is Robertson, rather than the Law Lords, who seems to imbibe what 
Salman Rushdie has termed ‘the absolutism of the Pure',7^ that is, a mechanical 


23 In the Divisional Court's decision, Lord Bingham CJ held that under section 2 of the Extradition Act 
an extraditable crime arose where tbe conduct was criminal at the date of the request for extradition 
and not at the date the conduct occurred: see Augusto Pinochet Ugarte (1999) 38 ILM 68 at 79. In 
Pinochet 1, only Lord Lloyd considered this point, and he agreed with the Lard Chief Justice: see R v 
Bow Street Metropolitan Stipendiary Magistrate, ex parte Pinochet Ugarte (Amnesty International 
and others intervening) (No I) [1998] 4 AI ER 921. On the efficacy of the concept of ‘double 
crminality' in this field seo G. Mullan, “The Concept of Double Criminality in the Context of 
Extraterritoria] Crimes’ (1997) Crom L Rev 17; and Michael Bimbaum QC, "Pinochet and Double 
Criminality’ (2000) Crim L Rev 127. 

24 Salman Rushdie, Imaginary Homelands (London: Granta Books, 1991) 394. 
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conception of rules and the judicial process. History and experience demonstrate 
that changes of the kind affected in the Pinochet case are not usually 
accomplished in a well-designed, well-ordered and unadulterated fashion. In 
part this is because the Law Lords are struggling with reconciling the old and the 
new, with the problems of hybridisation, change by conjoining, which is the way 
that (to quote Rushdie again) ‘newness enters the world’, and the relative 
indeterminacy that this implies. How long did it take to work through the 
implications of Donoghue v Stevenson?’ Robertson’s criticisms of the 
incoherence of the decisions in the Pinochet case are well taken; something 
can be (and should be) done to render judicial culture more self-reflexive and 
better equipped to handle major policy decision making. But the failings that he 
detects are best understood and assessed in the light of the specific political 
realities of the judicial process. In fairness to Robertson, the collection as a 
whole is similarly affected by a failure to address the politics of the Pinochet 
case, something to which I shall return.” Robertson’s critique is often spiced 
with helpful comparisons with other jurisdictions, notably the United States, in 
order to press home the invidious contrast between English legal culture and 
elsewhere. While some readers will take issue with Robertson’s over-rosy view 
of American courts, especially in the light of the recent US presidential elections, 
all Law Lords should read his chapter. 

Evadne Grant’s chapter provides a careful and clearly argued examination of the 
legal issues of jurisdiction and bias that arose in Pinochet 2. The effort to set aside 
Pinochet 1 was unprecedented. Never before had the House of Lords been asked to 
revoke its own previous decisions. In addressing the absence of a formal correcting 

such as an appeal or judicial review, and the question of 
disqualification for apparent bias, Pinochet 2 illustrates both the strengths and 
weaknesses of the informal procedures governing the Law Lords. Grant concludes 
that the Law Lords were correct in determining that they had inherent jurisdiction 
to rectify an injustice, and in extending the traditional basis for determining 
apparent bias, but that they gave insufficient guidance for future cases. While the 
discussion is helpful, there is some unnecessary repetition and overlap with 
Robertson’s chapter. Grant hits her stride, however, when she discusses the 
pertinence of recent recusal litigation in South Africa and Australia, and further 
concludes that judges need clearer guidelines regarding the circumstances in which 
they should disqualify themselves; and that unambiguous guidance and a more 
formal procedure for making recusal applications would be desirable, in part, to 
forestall potential contraventions of the European Convention of Human Rights 
(ECHR). 


1 


25 ee ee ee cd E ee ee Hr 
and adjudication; of what Kennedy terms, ‘the interaction between a particular, situated historical 
actor and this particular question of law situated in this particular field.’: Duncan Kennedy, A Critique 

of Adjudication (Fin De Siécle) (Cambridge: Harvard UP, 1997) 170. 

26 [1932] AC 563 (HL). 

27 For a helpful introduction to the politics of the Pinochet case, see Byers, "The Law and Politics of 
the Pinochet Case’ n 4 above; Madelme Davis, The Pmochet Case (London: Institute of Latin 
American Studies, Res. Paper 53, 2000); and Reed Brody and Michael Ratner, n 4 above. See, also, 
Peter Kambluh, ‘Prisoner Pinochet’ (1998) The Nation Dec. 21 p 11; Jaime Lagos Erazo, El ’Caso 
Pinochet’, Ante Las Cortes Britanicas (Santiago: Editorial Juridica de Chile, 1999); Geoffrey 
Hawthorn, ‘Pmochet: The Pohtics' (1999) 75 Int. Affairs 253; Hugh O’Shangnessy, Pinochet: The 
Politics of Torture (London: Latin American Bureau, 1999), ch. I end V; Monica Perez and Felipe 
Gerdtren, Augusto Pinochet: 503 Dias Atrapado En Londres (Santiago: Editorial Los Andes, 2000). 
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Only one Law Lord referred to the ECHR and no reference was made to the 
extensive jurisprudence of the Strasbourg Court on the impartiality and 
independence of courts. Although the main provisions of the Human Rights Act 
1998, which incorporates the ECHR, had not yet taken effect in England, it had 
received the royal assent a month earlier and might be expected to have influenced 
judicial thinking in the interim (pp 64-65). How, then, might the Law Lords have 
been guided by the jurisprudence of the ECHR, and to what effect? Catley and 
Claydon advocate the approach of the Divisional Court in ex parte Kebilen 
(1999), where it was held that the jurisprudence of the Strasbourg Court was 
relevant to the interpretation of English law in the period before the Human Rights 
Act came into force. While the course taken by the Divisional Court may be 
preferable, the authors omit to mention that it was reversed on in October 
1999, the Lords taking an approach similar to that in Pinochet 2.” Apart from this 
minor blemish, Catley and Claydon provide a thorough and valuable discussion of 
the relevant jurisprudence of the ECHR, contrasting it with the approach taken by 
the Lords. In their view, it seems likely that applying the case law of the Strasbourg 
Court the Law Lords could have found breaches of the right to a fair trial and the 
right to an impartial hearing under Article 6(1) ECHR. However, ‘[the] reasoning 
would have differed substantially from that employed by the House of Lords’ (p 
71). ‘In failing to provide courts with guidance as to how to interpret Article 6(1) in 
such cases, the House of Lords missed a great opportunity to provide leadership in 
assisting the courts in the proper application of the Convention’ (p 77). While this 
conclusion is no doubt sound in law, it ignores the politics of the case. After 
Pinochet 1, there was a retreat from deciding on the basis of international law, 
which heightened the radical nature of the decision, to grounding the decision 
firmly in domestic law, thereby conveying the impression that the existing rules 
(and institutions) were up to scratch. Not only was resort to the Convention 
unnecessary, but (as the authors acknowledge) it ‘would have quite possibly have 
resulted in tabloid headlines to the effect that the highest court in the land is now 
ruled by Europe’ (p 75). 

The second part of the volume contains three essays that focus on Pinochet, 
justice and international law. The starting point of Judith Hendrick’s contribution 
is that the Pinochet saga ‘arguably marks one of the most important 
developments of law and morality this century’ (p 81). What, then, are the 
moral issues raised by the prosecution of Pinochet? In addressing this question, 
Hendrick focuses on whether there is a moral justification for punishing Pinochet 
and, if so, how severely. Specifically, she examines the idea of justice in the light 
of the concepts of punishment and responsibility. She argues that the retributivist 
justification of punishment (that justice demands that Pinochet pays back the 
debt that he owes to society for his alleged involvement in heinous crimes 
committed when he was head of state) and his role-responsibility (as the 
commander who ordered or procured criminal acts) sustain and legitimise the 
effort to prosecute Pinochet. How and why the Pinochet case ‘marks one of the 
most important developments of law and morality this century’ and whether it 
will serve to prevent major human rights abuses — a major value attributed to 
criminal justice in this field — are not explicated. In fact, the discussion of the 
important moral issues raised by the Pinochet episode is tantalisingly brief. I 
would like to have seen the author engage with the considerable literature on 


28 R v Director of Public Prosecutions, ex parte Kebilene [1999] 3 WLR 175. 
29 R v Director of Public Prosecutions, ex parte Kebilene [2000] 2 AC 326 (HL). 
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genocide, vengeance and forgiveness, and the effort to face history after mass 
violence, in and beyond Chile.» 

Jonathan Black-Branch offers a spirited and detailed defence of the view that 
Pinochet was immune from prosecution as a former head of state. He contends that 
the concept of state/sovereign immunity is recognised as an overriding principle of 
international law that binds all states without exceptions (that is, has the status of 
jus cogens laws or ‘peremptory norms’). While acknowledging that Britain has 
increasingly curtailed the doctrine of sovereign immunity, he argues that it should 
not be for one state to abrogate such a fundamental principle of international law. 
He considers that such a major change should be by international accord and that 
the responsibility for initiating prosecutions for crimes against humanity should lie 
with the United Nations rather than any single state. While Black-Branch is right to 
treat the qualification of sovereign immunity in Pinochet as a significant departure 
from mainstream thinking and practice in the field, critics might counter-claim that 
his arguments derive from a static view of international law.3! After all, new norms 
of international law develop over time in the light of the changing values of 
society. This is implicitly recognised by Article 64 of the Vienna Convention on 
the Law of Treaties (1969), the definitive guide on the codification of norms of 
international law, which provides that '[i]f a new peremptory norm of general 
international law emerges, any existing treaty which is in conflict with that norm 
becomes void and terminates'. Consequently, the question before the Law Lords 
was the relationship between two norms of potential peremptory status: the long- 
established norm of sovereign immunity and a newer norm against torture (i.e., 
including the state's duty under the Torture Convention to prosecute or extradite 
any alleged torturer on one's territory). 

Ben Chigara's chapter on the ways in which international law and states have 
responded to violations of international criminal law by previous governments, 
their agents or individual citizens, rounds off the collection. Chigara notes the 
plurality of de-centred mechanisms and initiatives that have developed in the field 
of international criminal law: the universal jurisdiction of domestic courts for 
crimes against humanity, the creation of ad hoc tribunals established to prosecute 
crimes against humanity (as in the former Yugoslavia and Rwanda), the effort to 
create a permanent International Criminal Court, truth and reconciliation 
commissions and amnesties. He discerns a tension between the internationalisation 


30 See Jorge Correa, ‘Dealing with Past Human Rights Violations’ (1992) 67 Notre Dame L. Rev. 1455; 
Compensation and Rehabilitation 


Neier, War Crimes. Brutality, Genocide, Terror, and the Struggle for Justice (New York: Times 
Books, 1998), Mark. J. Osiel, Mass Atrocity, Collective Memory and the Law (New Brunswick, NJ: 
Transaction Pubs, 1998); José Zalaquett, ‘Moral Reconstruction in the Wake of Human Rights 
Violations and War Crimes’ In Hard Choices, (ed) J. Moore (Lanham, USA. Rowman & 
1998); Cynthia Amson, (ed) Comparative Peace Processes in Latin America (Stanford, Ca.: Stanford 
University Press, 1999); Gary J. Bass, Stay the Hand of Vengeance (Princeton: Princeton University 
Press, 2000); Mario Sznajder and Luis Roniger, The Legacy of Human Rights Violations in the 
Southern Cone (Oxford: OUP, 1999); R. I Rotberg and D Thompson, (eds) Truth v Justice 
Ve eager pe pads ae gli Na 2000). 
31 cf. Michael W. Reisman, ‘Sovereignty and Human Rights in Contemporary International Law.’ 
(1990) 84 American J Int Law 184. 
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of criminal justice, as the international community seeks legal rather than political 
mechanisms for dealing with such crimes, and, the right of individual states to 
adopt, as Chile and several other nations have done, amnesties as a way of 
establishing normality and of progressing towards fully-fledged democracy. 

Both Black-Branch and Chigara share the view that international crimes are best 
dealt with by international tribunals rather than national courts (p 127). Black- 
Branch believes that the clarification of the law and practice in this field should be 
left to the United Nations (UN) (p 113); and that if it is the will of the international 
community that Pinochet and others accused of torture should stand trial, then the 
UN should seek his extradition and an international tribunal should try him. 
Chigara echoes these sentiments, adding that all amnesties that seek to erase 
charges of crimes against humanity should be registered with the UN. The UN 
could either ratify or reject amnesties ‘before persons who are subject to them are 
shocked by being served with warrants of arrest, while on holiday anywhere in the 
world' (p 128). Although these discussions lack depth (a thorough discussion of 
universal jurisdiction?? and national amnesties,? and whether and when to apply 
them, would have been welcome), they do raise important issues with respect to 
future developments in this field. The Pinochet case both exemplifies and sustains 
a larger tendency within and beyond international criminal law: the development 
of a plethora of different, frequently overlapping systems of regulation with their 
' own tribunals which have developed largely independently of each other and yet 
are closely articulated with each other. Some fear that this de-centred, fragmented 
international legal order will be manipulated by frivolous litigants, maverick 
domestic judges and unaccountable NGOs, resulting in international disarray and 
an arbitrary system of justice. Others argue that this intervention in the affairs of 
other nations is highly selective, discriminatory and is merely another form of 
Western imperialism. While it is too early to know whether these fears are 
justified, the Pinochet saga underlines the urgent need to create a more coherent 
system governing the operation of universal jurisdiction over international crimes — 
one that applies to all people in equivalent circumstances. Nonetheless, one might 
also question whether vesting the enforcement of human rights abuses exclusively 
with the United Nations (or, an allied international tribunal) is likely to prove 
effective in practice. Despite the divergences arising from different national courts 
acting as potential enforcement agents, the Pinochet saga illustrates the vital, 
complementary role of national courts, alongside international courts and tribunals, 


32 See, for example, R. Higgins, Problems and Process: International Law and How We Use It (Oxford: 
Clarendon Press, 1994) 56-65; parturie ur ‘Arresting Impunity: ae at Cees 
Jurisdiction in Bringing War Criminals to Accountsbilty' (1996) 59 Law and 
Problems 4, Luc Reydams, ‘Universal Jurisdiction over Atrocities in Rwanda’ (1996) 4 European 
Journal af Crime, Criminal Law and Criminal Justice 18; Amnesty International, 14 Principles on the 
Effective Exercise of Universal Jurisdiction vol. IOR 53/01/99 (Landon: International, 
1999); Intemational Council on Human Rights Policy. Hard Cases: Bringing Human Rights Violators 
to Justice Abroad — a Guide to Universal Jurisdiction (Versoix, Switzerland: ICHRP, 1999); William 
J. Aceves, ‘Liberalism and International Legal Scholarship’ (2000) 41 Harvard Int'l Law Jr 129. For 
&n important survey sce, Diane F. Orentlicher, "Frontiers of Universal Jurisdiction' (Princeton Project 
ait Untverial Jansdichion waiting panera: 2001) I am grateful to Professor Orentlicher for sharing 
this paper with me prior to publication. 

33 See, for example, Naomi, Robt-Arriaza (ed), Impunity and Human Rights in International Law and 


ed. (The Hague: Kinwer, 1999); Steven R Ratner and Jason S. Abrams, Accountability for Human Rights 
Atrocities in International Law. rev ed (Oxford: Clarendon Press, 2000). 
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in the field of international humanitarian law. Imperfect though it may be, de- 
centralised justice may be the best justice available, at least for the foreseeable 
future. 

Similarly (and in contrast to the views of Black-Branch and Chigara), such 
prosecutions should not be inhibited by national amnesties. Self-amnesties, of the 
sort granted to Pinochet, are ignored, and for good reason.** As Mark Ensalaco put 
it in his comprehensive and moving history of repression in Chile under Pinochet, 
‘{iJf democracy is defined in terms of the rule of law as well as free and fair 
elections, democratic governments must make a good faith effort to do justice by 
the victims of a previous authoritarian regime, in order to complete the transition to 
democracy’ .55 

Preparing this book for publication must at times have seemed like shooting at a 
moving target. The essays are based on papers delivered at workshop in March 
1999 and have been updated to take into account events until late 1999. 
Consequently, the author's were unable to address the important issues that arose 
during 2000 surrounding the disclosure of the results of Pinochet’s medical 
examination, the nature and scope of the Home Secretary's discretion to halt 
extradition proceedings on humanitarian (and other) grounds and the 
standing in the UK of those states seeking Pinochet's extradition. Similarly, the 
continuing domestic fallout from the Pinochet case — the appointment of Lord 
Bingham as the Senior Law Lord, its impact on the Bar etc — could not be 
considered, while the effort of the Court of Appeal in the Locabail case (1999)? to 
provide clearer guidance regarding the circumstances which may give rise to a real 
danger of bias came too late to warrant anything other than a brief statement of 
facts (p 61). 

With respect to the coverage of domestic law, the most obvious omission from 
the book is the absence of a chapter on extradition law, which played a major role 
in the Pinochet saga, especially Pinochet 3. Given the 'public law' focus of the 
book, it is also surprising that there is no discussion of the failure of the British 
authorities to prosecute Pinochet, despite several efforts to initiate a prosecution, 
and the relationship between the executive and the judiciary in the light of the 
Home Secretary's 'quasi-judicial' role in extradition cases. 

It will be clear that the book contains a number of useful criticisms and 
comments on Pinochet 1 to 3. But by largely focusing on the judgments of the Law 
Lords the broader significance (nationally and internationally, instrumentally and 
symbolically) and wider context of the case are somewhat neglected. The political 
context within which the judicial culture of the Law Lords operated, and the 
political dimensions of the case also receive scant attention. Ascertaining why the 
Law Lords acted as they did may be impossible. But there was plenty of 
speculation in the press suggesting important questions that might be raised about 
the working practices of the Law Lords, and the relationship between the courts 
and the executive. In fact, the volume largely eschews any engagement with the 


34 See, Richard J. Goldstone, For Humanity. Reflections of a War Crimes Investigator (Now Haven: 
Yale University Press, 2000) 122 

35 Mark Ensalaco, Chile under Pinochet (Philadelphia, Pa: University Pennsylvania Press, 2000) xii. 

36 See, for example, Re Pmochet Ugarte (Habeas Corpus) (2000) The Times, Feb. 16 (QBD, 3 Dec. 
1999); R v Secretary of State for the Home Department, ex p Kingdom of Belgium, Amnesty 
International and others (15 February 2000, QBD). trinscapt available at ehtpd/ Wood cti gov 


courts/jadgments nsf> 
37 Locabail (UK) Lid v Bayfield Properties Lid [2000] QB 451 (CA). For an insightfol commentary, see 
Kato Malleson, ‘Judicial Bias and Disquahfication after Pinochet (No. 2)’ (2000) 63 MLR 119. 
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journalism and allied contemporary commentaries on the case. Similarly, since the 
judicialisation of power, as exemplified by the Pinochet case, is treated as 
axiomatic, there is no consideration of its impact on democratic accountability. Is it 
self-evident that difficult and delicate issues, such as manoeuvring dictators out of 
power, should be left to lawyers, rather than politicians and diplomats? 

Another consequence of focusing on the judgments of the Law Lords is that the 
extraordinary symbolic importance of the case, both within Britain and 
internationally, is largely lost. Pinochet-style prosecutions are now a regular 
occurrence around the world as the victims of human rights abuses, inspired by the 
‘Pinochet precedent’, press criminal actions against exiled or travelling officials 
responsible for atrocities, frequently aided and abetted by the non-governmental 
human rights community.*8 The indictment of Slobodan Milosevic by the Hague 
International Criminal Tribunal for the Former Yugoslavia and the new-found 
vigour of the Chilean judiciary would have been inconceivable without the 
Pinochet case. What the book sorely needs is a chapter that locates the Pinochet 
litigation within the development of international human rights law?? and, 
specifically, tbe Pinochet litigation in Chile“, Spain*! and Belgium.“ After all, 
there would have been no Pinocbet case without the proceedings in Spain, from 
1996 onwards, culminating in a Spanish extradition request. 

All this attention to the decisions of the British courts obscures the fact that the 
jurisprudential developments in Spain, Chile, Belgium and other countries are at 
least as important with respect to the underlying questions of universal jurisdiction 
and the substantive questions concerning criminality.“ While the House of Lords 
authorisation of extradition in Pinochet 3 was pathbreaking (despite the narrowness 


38 See, generally, Marc Weller, ‘On the Hazards of Foreign Travel for Dictators and Other International 
Criminals’ (1999) 75 International Affairs 3, Human Rights Watch, The Pinochet Precedent: How 
Victims Can Pursue Human Rights Criminals Abroad (New York Human Rights Watch, 2000); 
Davis, n 4 above 22-25; Christopher Hitchens, The Trial of Henry Kissinger (London: Verso, 2001). 

39 On the rise of human nghts, as a component within contemporary politics and law, see Geoffrey 
gc ak a a la rH H an 
n 15 above, 37-56. 

40 Sebastan Brett's When Tyrants Tremble. Human Rights Watch Report, vol. Chile vol. 11, no. 1 (B). 
(Homan Rights Watch: New York, 1999) is an invaluable survey of the Chilean litigation up to 1999, 
and its larger context. On the powerful symbolic dimensions of Pinochet's arrest and detention in 
Chile, along with allied 'irruptions of memory’, see Alex Wilde, ‘Inruptions of Memory: Expressive 
Politics in Chile’s Transition to Democracy’ (1999) 31 J of Latin American Studies. On the 
remarkable developments since Pinochet's return to Chile in March 2000, see Sebastian Brett, 
‘Impumity on Trial in Chile’ (2000) xxxiv no. 1 NACIA 34; Davis, n 4 above, 17—22; Marc Cooper, 
‘Chile and the End of Pinochet’ (2001) The Nation February 26. 

41 On the Spanish htigation, see Richard J. Wilson's wide-ranging survey ‘Prosecuting Pinochet: 


CODEPU, 1998); and Maria del Carmen Marquez Carrasco and Alcaide Ferandez Joaquin, ‘In Re 
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the best reporting on the Pinochet saga, notably, his accounts of the events in Spain and the Spanish 


government’ 

42 See Tribunal of first instance of Brussels (investigating magistrate Vandermeersch), Nov. 8, 1998 
reprinted in (1999) Revue de Droit Penal et de Criminologie 278 with concurring note by J.B. Labrin 
and H.-D. Bosly. See, also, Luc Reydams, ‘In Re Pinochet’ (1999) 99 American J Int Law 700. 

43 The struggle of individuals and groups within civil society, mobilising transnational support and 


(1997) 7 Transnational Law and Contemporary Society 333 and ‘Global Civil Society’ (1998) 26 

Oxford Development Studies 99; and Margaret E. Keck and Kathryn Sikkink, Activists Beyond 

Borders: Advocacy Networks in International Politics (Ithaca, NY: Cornell University Prees, 1998). 
44 Seo the references in n 40, 41 and 42 above. 


© The Modern Law Renew Linned 2001 943 


The Modern Law Review [Vol. 64 


of its holding and the uncertainties surrounding what exactly it held), it was 
grounded in a positivistic concern with legislative jurisdiction. The domestic courts 
of other countries, as well as various ad hoc, transnational working groups and 
conferences, have been fashioning alternative bases for the application of universal 
jurisdiction that may provide a more satisfactory basis for the global development 
of the universal jurisdiction of domestic courts. 

Of course it is unfair to criticise a book for what it never set out to do. The 
objectives of this collection were not to attempt ‘a detailed examination of all 
aspects of the House of Lords’ decisions nor a full analysis of the implications’ but 
to ‘provide a starting point for further study ... and ... stimulate discussion and 
debate’ (p 2). Within the confines of these goals it must be considered a success. 

The Pinochet case provides rich and unusual evidence of the hybrid character of 
the British constitution, the complex juxtaposition of the irrational (in the 
Weberian sense, that is, lacking at least an element of modern notions of 
organisational rationale, merit etc) and the rational at the apex of the English legal 
system — the medieval juxtaposed alongside the late modern — and the complex, 
gradual, evolutionary processes by which the substance as well as the style of the 
English legal culture and institutions are being modernised from within.** IL is 
testimony to the truth of Macaulay’s observation, in 1849, that the constitution was 
still mostly old.*? The new jurisprudential edifice created by the House of Lords in 
the Pinochet case is no temple to cosmopolitan governance? or global justice, 4? 
but a judicial "Third Way', a typically British compromise, international criminal 
justice in the Gothic style. Yet its implications for international law are awesome. 
It signals a larger potential role for domestic courts and the extension of the 
obligations of governments Gncluding heads of state) to adhere to minimum 
standards of human rights. The world is moving towards increasing international 
co-operation to prosecute crimes against humanity, no matter where they are 
committed. Yet we should not underestimate the considerable resistance to 
substantial legal and moral restraints on the exercise of power. While the struggle 
towards transnational justice has received an important fillip, progress towards this 
aspiration will depend on the nurturing of real judicial independence in this field 
and greater accountability with respect to the exercise of force. Should this new 
international legal order come to fruition, the Pinochet legacy could take on a 
whole new meaning. 


45 See, further, Richard Falk, ‘Assessing the Pinochet Litigation: Wither Universal Jurisdiction?’ 
(Princeton Project on Universal Jurisdiction working papers, 2001). I am grateful to Professor Falk for 
aharing this paper with me prior to its publication. 

46 See, generally, David Sugarman, ‘In the Spirit of Weber: Law, Modemity and “‘the Peculiarities of 
the English’’’. In History and European Private Law (ed), Claes Peterson (Stockholm: The Olin 
Foundation, 1997) 217. 

47 T.B. Macaulay, A History of England from the Accession of James II (n.d.), 27, cited in Qumault n. 2 
above, 103. 

48 Si Cn Ces Da Ca in Cr NE 
and David Held, (eds) Cosmopolitan Democracy (Cambndge: Polity, 1 

49 Ses, Robertson, n 39 above; Falk, n 15 above. 

50 It has also reinforced the impetus to create a permanent international criminal court: see, for 
Roy S. Lee (ed), The International Criminal Court (The Hague: Kluwer Intemational, 1999). 
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Martin Loughlin, Sword and Scales: An Examination of the Relationship 
Between Law and Politics, Oxford: Hart Publishing, 2000, xi + 241pp, hb £27.50; 
pb £12.00. 


Much is being written about constitutionalism at the moment. What is refreshing 
about the book under review is the author’s grasp of the history of ideas and the 
recognition of the fact that there is little that is truly novel. The book is promoted as 
an indispensable companion for any student or teacher interested in law or politics. It 
certainly is essential reading for those willing to engage in critical thought on many 
of the ideas which underpin law and politics. Loughlin has undertaken a difficult task 
and produced a thought-provoking book. Although it primarily summarises the work 
of others, Loughlin brings to this exercise a particular sensitivity to the twists and 
turns of intellectual history. At a time when reductionism is popular, Loughlin 
complicates the picture in a way which should encourage real engagement with tbe 
history of legal and political thought. There are 15 chapters grouped under 5 main 
themes: law and politics in the conversation of mankind; justice; tbe state; 
constitutionalism; and conclusions. Each chapter offers a perspective on one of the 
main themes. 

Loughlin's premise in the book is that little headway will be made if law is 
presented in glowing terms while politics is portrayed negatively. Straightforward 
one would think, but lawyers in particular are too often prone to sneer at the political. 
Law, so the story goes, is the realm of security and stability while politics is messy 
and chaotic. Law cuts through the mess of democratic politics to bring justice down 
to earth and offers a moment of decision. Loughlin's book is a straightforward 
rejection of this form of simplistic thought. He is right to see modern debates as 
secular versions of theology. In addition, he highlights the symbolic and rhetorical 
importance of the imagery of law and politics. These themes run throughout the book. 

Why focus so heavily on the history of ideas? He is opposed to those who say that 
ideas simply do not matter. As he notes, these individuals are ruled by the thoughts of 
others and in the worst cases do not even know the history of the ideas they are giving 
practical expression to. In order to refute this approach, Loughlin treats the reader to 
his perspective on a range of scholars, from Hobbes and Locke to Tocqueville and 
Paine. 

On modern legal scholarship he welcomes the trend of venturing beyond the 
library to explore the impact of law, but argues that where this work goes wrong is in 
the assumption that it has access to the real world. There is, as he argues, no such 
thing as unmediated access and these scientific worlds are social constructions. 

The exploration of justice (one of his main themes) again draws upon theological 
terms, and here the influence of Carl Schmitt is obvious enough. Loughlin observes 
how the judges take on the form of a modem priesthood who mediate between 
heaven and earth. He notes that the iconography of justice involves intimidation in 
the sense that judicial ceremony is intended to represent earthly authority. Much of 
the iconography of law retains this foundation in other-worldly power. These insights 
do not form the basis for the outright rejection of the judicial role in his work. 
Loughlin notes that most people accept that this level of detachment is essential to the 
political role of the judges. On the judicial role the issue for Loughlin is not the 
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binding nature of legal rules but the shared values of the judges. The focus is not on 
the rules but the community of interpreters. To say that the process of judging is 
political is not to dismiss it as illegitimate (this would be to revert to the wrong way 
of thinking about the relationship between law and politics). Loughlin thus offers a 
complex picture of the judicial role. This approach is reflected also in the sections on 
the state and constitutionalism. 

Rights-talk is central to modern constitutionalism. Chapter 13 addresses rights and 
focuses on the central problems of this discourse. Loughlin notes that rights discourse 
is a form of politics and is sceptical about the way it can colonise broad swathes of 
political discussion. This thinking can have a practical impact on the work of social 
movements. For example, in the US, as he observes, much political energy is spent on 
the constitutional role of the courts. The focus is either on exhaustive discussion of 
the legitimacy of the judicial role or on encouraging the courts to 'do the right thing’. 
As he suggests, rather than spend time building coalitions within tbe legislative 
process this can end up encouraging social movements to go straight to the courts. On 
this point it would have been interesting to read Loughlin's thoughts on the work of 
the feminist movement, for example, in struggling for political and legal change. 
Constitutional law in the UK is said to have its basis in patriarchal notions of 
sovereignty, a position highlighted in some feminist literature on constitutionalism. 
The end result, as in Northern Ireland, is that some political communities are treated 
rather like ‘unruly children’. It would have been intriguing to see what Loughlin 
makes of this argument. 

There is no definitive answer to be found in this book. The fact that we might seek 
one could be considered a problem, from Loughlin’s perspective. His conclusion is 
that there is no settled form to the relationship between law and politics. His 
argument is that attention to history should be encouraged but not as a story of 
progressive development. This book clearly follows this logic. If there is a problem 
which he sees it is the passing away of the classical conception of politics. This has 
now given way to an understanding of politics as constrained by law and as 
functioning only within a carefully limited sphere. Lawyers have, of course, a vested 
interest in giving politics a bad name. Loughlin displays, in this work, little time for 
this sort of bad-mouthing. This fine book will open some minds to the priority of the 
political and a rich history of political and legal thought. 


Colin Harvey 


Søren J. Schønberg, Legitimate Expectations in Administrative Law, Oxford: 
Oxford University Press, 2000, Ixvii + 270pp, hb £40.00. 


The doctrine of legitimate expectations concerns the response of the courts to those 
whose initial expectations of a public authority are subsequently disappointed. Stock 
examples include: the promise or representation later reneged upon; a benefit 
continually conferred, then withdrawn; and the policy at first beneficial to the 
claimant changed in favour of something less propitious. Courts may decide to 
protect such expectations by means of a network of procedural, substantive and 
compensatory principles. 

Schgnberg's new book, a revised version of his doctoral thesis, approaches the 
matter from a 'comparative, practical, and legal perspective'. (p 3) The central issue 
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of how the courts ought to protect expectations is broken into three, more manageable 
questions. The first of these questions, addressed in chapter 1, is general and 
normative: ‘why should administrative law protect expectations at all?’ The germ of 
an answer lies in the notion of fairness. But, as the author notes, that concept is in itself 
far ‘too imprecise’ to provide a compelling answer. (p 8) In an attempt to give colour 
to fairness, Schgnberg compares two models of legitimate expectations. First, the 
‘reliance theory’, which holds that disappointed expectations are protected only in so 
far as they cause harm to the claimant. Schønberg rejects this model: it is ‘too narrow 
and too inflexible’, he says, since, ‘whether a person relies on the representation or not 
may be entirely fortuitous’. (p 10) The author articulates a second, ‘rule of law’ model, 
according to which the 'legal protection of expectations by administrative law 
principles is a way of giving expression to the requirements of predictability, formal 
equality, and constancy inherent in the Rule of Law’. (pp 13-14) Schønberg favours 
this model since, by tying legal enforcement of expectations to the need to protect 
individua] autonomy, it best 'explains why expectations are, and should be, 
protected’. (p 17) Also, the extensive safeguarding of legitimate expectations along 
the lines this model suggests, far from hampering administrative decision-making (the 
putative ‘chilling effect’), will promote trust in public authorities and so enhance, in 
the long term, their legitimacy and efficacy. (pp 18-20, 24—26) 

Chapters 2-6 address a second question, ‘how are expectations protected by 
administrative law today?' These chapters develop a thorough, comparative analysis 
of the way in which English, French and EC law offer procedural, substantive, and 
compensatory protection for legitimate expectations. Schgnberg adopts a function- 
alist method, looking at the outcomes of similar cases rather than specific legal terms 
and categories. (p 4) The author argues that differences between the three legal 
regimes often tend to be superficial: while, '[o]n the face of it, English, French and 
EC law differ quite markedly in legal terminology, conceptualization, and the actual 
content of the relevant principles, ... from a comparison of outcomes of decided 
cases, [it is apparent] that the substantial differences are less marked than they would 
appear'. (p 65) 

Schønberg asks, finally, whether ‘the current approach in English law to protection 
of expectations is satisfactory?’ The author thinks not. "The existing ... principles do 
not protect expectations adequately and there is, therefore, a strong case for legal 
reform’. (p 239) Insisting that expectations need to be enforced by a ‘combination of 

, substantive, and compensatory rules’, Schgnberg suggests that English 
law should look in particular to the jurisprudence of Community courts as its prime 
‘source of inspiration’. This would entail, specifically, (1) a duty to consult affected 
individuals prior to general changes in policy, (2) a strengthening of the doctrine of 
substantive legitimate expectations, and (3) a ‘more generous approach to damages 
liability’. (p 239) 

Legitimate Expectations in Administrative Law is a scholarly work, comprehensive 
and concise, which will be welcomed by doctrinally-minded administrative lawyers 
in particular. The various strands of comparative analysis are handled adeptly 
throughout. Criticisms of the book relate primarily to its theoretical underpinnings, 
developed in chapter 1, upon which the analytical and prescriptive dimensions of the 
book rest. Some of the criticisms of the rule of law theory Schgnberg defends are 
brushed aside rather too lightly. For instance, the argument that a rule of law 
grounded in ‘the values of autonomy and economic freedom’, being politically over- 
prescriptive, is inadequate as a theoretical foundation for modern constitutional and 
administrative law, is dismissed with reference to a brusque, half-page summary of 
Habermas's theory of communicative action. (pp 23—24) 
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Nor does Schgnberg leaven his legal analysis with empirical research, a serious 
omission when it comes to assessing the impact of legitimate expectations upon 
administrative action. The fear is that extensive protection of expectations has the 
potential to ossify administrative policy-making. That fear is particularly acute in 
relation to substantive legitimate expectations — the doctrine which allows a claimant 
to hold a public body to the substance of the benefit the claimant expects — and is 
reflected in the ongoing dispute over the appropriate scope of that doctrine. (See, for 
instance, the trio of cases: Minister of Agriculture Fisheries and Food, ex p Hamble 
Fisheries [1995] 2 All ER 714; R v Home Secretary, ex p Hargreaves [1997] 1 WLR 
906; R v North East Devon Health Authority, ex p Coughlan [2000] 2 WLR 622.) 
Schgnberg clearly regards the ‘chilling effect’ argument as unfounded and thinks that 
the extensive protection of expectations required by his account will produce nothing 
like the dire effects his opponents predict. But the absence of any systematic support, 
either from empirical research or from organisational theory, means that the evidence 
for his position is little more than impressionistic. (In fact, the few ‘impact studies’ of 
judicial review there are would tend not to support Sch¢nberg’s thesis: see, for 
instance, Simon Halliday, ‘The Influence of Judicial Review on Bureaucratic 
Decision-Making’ (2000) PL 110.) 

A major weakness of the book at the doctrinal level is that it fails to indicate where 
the ‘outer limits’ of legitimate expectations are to be found. The fact that there must 
be limits to the doctrine cannot be denied. When a court grants a ‘substantive 
legitimate expectation’, for instance, it means that, in relation to the successful 
claimant at least, the public body cannot change its policy in the way it would like. 
This mode of protection has a braking effect which, at some point, must be inimical 
to the interests of good government. Schgnberg, at times, shows that he is aware of 
this. He maintains, for instance, that it is ‘not paradoxical to argue that the Rule of 
Law requires protection of legitimate expectations and that such protection is subject 
to limitations flowing from authorities’ duties to take lawful actions in the public 
interest’. (p 17) But this position is not developed. As a result, the book fails to 
develop a credible strategy to deal with the tensions that arise when the desire to 
enforce expectations and the need to let public authorities govern conflict. Schgnberg 
is hamstrung here by his adherence to a theory of judicial review for which 
‘autonomy’ seems always to be a trump card. The failure to delineate the proper 
scope of legitimate expectations leaves the impression of a doctrine lacking 
legitimate bounds. 


Thomas Poole* 


Tom Bingham, The Business of Judging: Selected Essays and Speeches, Oxford: 
Oxford University Press, 2000, 434 viii + 434 pp, hb £35.00. 


From time immemorial, public clamour has on occasion intruded upon the exercise of 
the judicial function. By the end of the twentieth century, this pressure has become an 
insistent and powerful one. Lord Bingham of Cornhill's The Business of Judging 
makes the observation that today’s judges find their activities the subject of 

ted criticism from press, politicians and public. The book collects 
together thirty lectures, addresses, speeches and papers given or written by Tom 
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Bingham since 1985. During this period, the author held the offices of Queen’s 
Bench Judge, Lord Justice of Appeal, Master of the Rolls, and Lord Chief Justice of 
England and Wales. The essays hence span his judicial career in both civil and 
criminal spheres. In his Preface to the book, Bingham advises readers that the pieces 
presented are not scholarly works, and relates the merit of the book to its nature as a 
record of ‘the contemporaneous response of one senior judge to what seemed to him . 
to be topics of concern, interest, and importance’ (p v). In selecting his topics, 
Bingham does not avoid the controversial — for instance legal aid, the right to silence, 
miscarriages of justice and a civil remedy for infringement of privacy. Yet the book 
also discusses more mundane issues relating to the daily practice of a senior judge. 
For instance, in “The Judge as Juror’, Bingham presents his reflections on how judges 
arrive at decisions about disputed facts, and in "The Judge as Lawmaker’ he ponders 
whether judges should make or simply apply the law. On several occasions, Bingham 
notes with approval the decline of an unquestioning belief in the superiority of 
English law. However, he rejects alarmist assessments of the contemporary situation. 

One piece epitomises Bingham’s approach to his duties as commentator on the 
business of judging. This lecture, given at the Reform Club in 1997, engages in some 
legal history but is of far more than merely antiquarian interest. In ‘Mr Perlzweig, Mr 
Liversidge, and Lord Atkin’, Bingham brings to light a wartime judicial and political 
controversy about a man detained as ‘a person of hostile associations.’ Liversidge 
had been interned under Defence (General) Regulation 18B in May 1940, and 
brought a case for unlawful detention and damages for false imprisonment against 
two Home Secretaries. The case turned on whether it was sufficient that the Home 
Secretary thought he had reasonable cause to believe Liversidge a danger, or whether 
it was necessary that he actually had reasonable cause for this belief. The House of 
Lords found in favour of the Home Secretaries, but in giving a dissenting opinion 
Lord Atkin of Aberdovey made an eloquent speech berating the logic and effect of 
his colleagues’ reasoning: 

In this country, amid the clash of arms, the laws are not silent. They may be changed, but 


they speak the same language in war as in peace I protest, even if I do it alone, against a 
strained construction put on words with the effect of giving an uncontrolled power of 


imprisonment to the Minister I know of only one authority which might justify the suggested 
method of construction: “When I use a word,’ Humpty Dumpty said in rather a scornful tone, 
‘it means just what I choose it to mean, neither more nor leas’. “The question is’, said Alice, 
‘whether you can make words mean so many different things’. ‘The question is,’ said 
Humpty Dumpty, ‘which is to be master- that’s all’ (Liversidge v Sir John Anderson [1942] 
AC 206, 244-5). 


This admonishing use of a tale from Lewis Carroll’s fiction attracted widespread 
press attention and academic commentary, both supporting and opposing Atkin’s 
speech. As Bingham makes clear, the significance of this case is not limited to 
questions concerning the distinction between subjective belief and objective fact. 
More important is Atkin’s courageous reassertion of the duty to govern in accordance 
with law and of the role of the courts as guarantor of legality, even in the face of 
pressing national emergency. 

Several of the pieces in The Business of Judging reveal Bingham to be something 
of a modern-day Atkin. In ‘Anglo-American Reflections’ he writes that in both the 
UK and the USA, ‘the present mood seems to be one of unusual, perhaps even 
unprecedented, vengefulness, regarding no punishment as too severe for the serious 
convicted prisoner’ (p 243). Noting the need to consider public opinion when 
deciding on the appropriate level of sentence, he firmly distances this from ‘the 
clamour of the mob’, a ‘populist clamour’ for tougher sentences (p 236). In several 
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places, Bingham prefaces an argument, too uncritically in my opinion, by stating that 
levels of crime have risen. However, be redeems himself in ‘Justice for the Young’, 
in which he remarks that public perceptions of youth crime have been influenced by 
lurid media coverage of crimes such as the killing of James Bulger. 

The most important piece in the collection is Bingham's address at Bramshill 
Police College in 1998, itself the subject of adverse media comment. This lecture, 
‘The Mandatory Life Sentence for Murder’ opposes both the continuing existence of 
a mandatory life sentence for adult murderers, and the power to set tariffs being 
vested in the Home Secretary. On the latter question, Bingham refers to the doctrine 
of the separation of powers, and distinguishes between the forming of penal policy (a 
matter for executive and Parliament), and the sentencing of criminal defendants (a 
matter for the judiciary). He argues against a mandatory life sentence for adult 
murderers by pointing out that individual murders are very different from each other 
in terms of heinousness. Bingham rejects the Lord Privy Seal's argument for 
retaining the mandatory penalty on the grounds that it would be difficult in the worst 
murders to assess public reaction to the offender's release after many years. For 
Bingham, this is a worrying line of reasoning, worthy of being known as 'the 
Barabbas argument’: 

What is decided to be appropriate punishment for the crime at the time of sentence cannot 

become inappropriate because, when that punishment has been undergone, public opinion is 

hostile to the release of the offender. To accord that role to public opinion — I am tempted to 
call this the Barabbas argument — is to forget that the reason why civilized democratic 
societies establish courts of law and appellate procedures is to prevent the fate of 
individuals, however unpopular they are, being decided by the unreasoned and unstable 
forces of public clamour (p 341). 


It will be recalled that the Gospels describe Pontius Pilate's exercise of the Passover 
custom of releasing a prisoner chosen by the people. Pilate, Procurator of Judea in 
AD26, allowed the crowd to choose between a notorious murderer called Barabbas 
and Jesus of Nazareth. But the crowd had been incited by the chief priests, who were 
threatened by the popularity of Jesus, to bay for his death despite Pilate's insistence 
that there was no basis for a charge. Fearing uproar, Pilate literally washed his bands 
of responsibility for the sentence, and handed Jesus over to be executed. The 
punishment of Jesus thus combined political advancement with manipulation of the 
masses, Public clamour intruded quite overtly into the decision about this sentence. 
Assaults on judicial independence, however, are not always quite so visible. 
Bingham's 1996 lecture on ‘Judicial Independence’ reassures readers that judicial 
independence is alive and well in the UK, but also warns that vigilance rather than 
complacency is required, advising that, ‘it seems on the whole unlikely that any 
challenge to judicial independence in this country will be by way of frontal assault. 
The principle is too widely accepted, too scrupulously observed, too long-established 
for that. The threat is more likely to be of insidious erosion, of gradual (almost 
imperceptible) encroachment' (p 68). In the light of Bingham's commendable and 
thoroughly enjoyable book, it only remains to be said that this encroachment should 
not be assisted by any judicial Humpty Dumpty-ism. 


Claire Valier* 
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Susan Scott-Hunt and Hilary Lim (eds), Feminist Perspectives on Equity and 
Trusts, London: Cavendish Publishing, 2001, xxxix + 330pp, pb £19.95. 


This book is presented, justifiably, not only as the first volume of essays on equity 
and trusts law written by feminists but also as the first written ‘in the critical 
tradition’: that is, aiming to draw on ‘the wide range of historical and philosophical 
material ... available to develop a critical approach to the subject area’. 

It constitutes a notable addition to the small but significant body of critical 
literature in this field, to which feminist writing has already been a main contributor. 
Indeed, familiar images of equity suggest it as an obvious candidate for feminist 
analysis. Several essays here note the old fantasy of equity as representing the softly 
‘feminine’, with its ostensible concern for particularity and caring conscience, 
against a ‘male’, abstract, rule-governed logic of law. More interesting is the durable 
myth of equity as particularly and consistently favouring women, with judges 
enforcing marriage settlements, policing undue influence, doing justice to female co- 
habitees in property disputes, presuming advancements of property to wives, 
protecting their rights of occupation in the home, and searching out fraud. 

Many of the essays analyse current case ]aw to show that equity helps some women 
some of the time but almost always at the price of reinforcing stereotypes of female 
dependency. Equity takes note of women especially as victims buffeted by legal rules 
they cannot control but less often as active legal strategists. The ‘private’ world of the 
family gets protection but, as several authors note, this is rarely allowed to interfere 
seriously for long with the workings of the ‘public’ world of commerce. In a 
particularly thoughtful essay on banks' claims against women acting as sureties for 
their husband's debts, Kate Green and Hilary Lim affirm how complex the interplay 
between private and public is. The domestic realm can be one of competition and 
pursuit of calculated interest, while business relations sometimes rely on intimate 
interpersonal trust. Equity's choice whether or not to intervene often reflects 
perceptions of boundaries between private and public realms. But Green and Lim cast 
doubt on the stability and even identity of these boundaries. 

Claire De Than, writing on equitable remedies, advises women invoking them to 
‘avoid any situation where commercial interests may be at risk; stay away from 
marriage, but be vulnerable when possible and try not to step outside accepted sex 
roles'. Like many other contributors, she claims equity tends to label women as 
passive when it aids them. Feminist analysis thus challenges legal rhetoric (equity's 
help comes much less often than is broadly claimed), highlights the price of equity's 
aid, and demands not just formal legal equality but a gender-blind legal con- 
sciousness, 

But how far do the contributors here agree on the nature of feminist approaches? 
Simone Wong and Anne Bottomley advocate pragmatic and localised legal strategies 
to aid women. Bottomley defends the institutional common intention constructive 
trust because it promises not just a remedy to request but a property right to assert. By 
contrast, Wong, mindful of Lloyds Bank v Rosset’s limiting of women’s practical 
ability to establish such a right, prefers a flexible remedial approach. 

Other essays reveal how women have fared historically. Rosemary Auchmuty 
notes that in dealing with restraints on anticipation some judges listened carefully to 
women but ‘there can be no certainty that the judges actually heard the women’s own 
version of the transaction.’ Maggie Conway sees a broadly similar history in the 
equitable treatment of married women’s property. Malcolm Voyce traces 
intersections of legal and accounting practices in Australian land-holding. Susan 
Scott-Hunt sees secret trust doctrine as having been shaped by a judicial view of male 
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honour and of promises between men. Hilary Lim's essay on the Islamic wagf, 
analogous in important ways to the trust, does not rely (as some scholars have) on 
pure speculation about the trust's possible historical origins in the wagf. Instead she 
shows women's extensive past role in creating and administering waqf endowments. 
This wonderfully subversive paper challenges not only simplistic textbook claims of 
the trust's cultural uniqueness but also general assumptions about the superiority of 
Western legal and social institutions. 

Lurking behind many essays, however, is a familiar strategic dilemma. How far 
should feminist research emphasise positive qualities which women's 'voices' or 
experience might bring to law, and how far should it concentrate on condemning 
difference and seeking to eliminate it? Alison Dunn speculates on the relevance of a 
distinctive feminine management style to trusteeship but stops short of 
recommending legal change to recognise it. Auchmuty accepts Carol Gilligan's 
thesis of two contrasting ethical outlooks, but cannot decide whether the ‘female’ 
ethic of care should be promoted in legal reasoning or women lawyers should become 
‘masters of the [‘‘male’’] ethic of rights’ to promote women's interests. Catherine 
Hobby, writing on confidentiality, suggests vaguely that a better legal response to 
whistleblowing could come from combining the ethics of care and of rights. Jane 
Scoular, discussing good faith in Scots law, sees feminism’s role as promoting a 
multiplicity of values. But which and when? 

Some essays are certainly inconclusive and some are presented as exploratory 
ground clearing exercises. This is understandable in a field in which much remains to 
be done. But perhaps inevitably, given the strategic dilemma just mentioned and only 
a limited and selective engagement here with broader theory, no clear conception of 
what feminist perspectives add up to emerges. A niggling criticism is that, despite the 
generally excellent text editing, the bibliography contains far too many minor errors. 
None of this, however, alters the fact that this is a highly stimulating collection which 
imaginatively advances new critical ideas about currently vital areas of legal 
doctrine. 


Roger Cotterrell* 


Aileen McColgan Women Under the Law: The False Promise of Human Rights, 
Harlow: Longman, 2000, xxxiv+316pp, pb £17.99. 


With the recent explosion of human rights-related literature onto the market — for 
academics and practitioners alike — Aileen McColgan's book is unusual, and 
welcome, for focusing on the relevance and usefulness of constitutional human rights 
to women. Interestingly, McColgan draws together legal topics more commonly 
treated separately, concerned as she is with how the incorporation of the ECHR into 
domestic law through the Human Rights Act 1998 (the HRA) may affect women as 
women in three guises: as reproducers, workers and victims of violence, thus 
investigating aspects of medical law, employment and European law, and criminal 
law. Written and published shortly before the HRA came into force, the book aims to 
forecast how UK judges are likely to interpret the rights enshrined in the HRA. 
Much of the book concentrates on how courts in the USA and in Canada have dealt 
with constitutional or entrenched rights (although McColgan briefly draws on the 
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situations in Germany and Ireland when dealing with reproductive freedom). These 
countries are chosen because the entrenched rights there are broadly liberal, the 
countries have common law systems and illustrate how constitutional rights enacted 
in different historical periods (USA, 18th century; Canada, late 20th century) operate. 
Given this emphasis, the book may also be of interest to comparative law scholars. 
Although not, by any means, an abstract normative jurisprudential book, one is left 
with a strong sense of injustice at existing structures’ failure to provide anything 
resembling substantive equality for women, given the power imbalances in the 
societies McColgan looks at and the general failure to move beyond a negative 
conception of freedom. 

McColgan’s thesis is disturbing and (almost) convincing. While many have 
applauded the introduction of the ECHR into UK domestic law and its efficacy in 
upholding the rights of those most in need, McColgan questions the usefulness of 
these constitutional rights in improving the concrete realities faced by women (in the 
areas she covers) by explaining how the US and Canadian systems have, in the main, 
failed to do so and paradoxically have sometimes set back women’s rights. 

Her purpose is not to argue that incorporation or any other form of entrenched 
rights is without any advantages but to point to some of the pitfalls associated with 
such rights. The false promise of human rights has various causes but the most 
important to McColgan are: 


1. The character and substance of the rights actually entrenched, given their 
classical liberal negative nature, leave a lot to be desired. If real efforts 
were made in the UK to entrench rights that provide people with fair and 
equal chances of participation, if not fair and equal outcomes, 
entrenchment would not be limited to rights which emerged as a 
consequence of the horrors of the Second World War. 

2. The powers of judges both to interpret the rights entrenched and balance 
conflicting rights are fundamental, but those judges are mainly traditional, 
conservative, and of one constituency. McColgan believes that the ability 
of judges to strike down secondary legislation and declare primary 
legislation incompatible with the HRA’s provisions will radically increase 
the judiciary’s power as against that of Parliament and render even more 
imperative reform of judicial appointments. McColgan nevertheless 
acknowledges the difficulty of determining what would be best put in 
the existing system’s place. 

The substantive law is thoroughly examined and detailed in the separate sections on 
aspects of reproductive laws, employment and criminal law. Examining first the 
position on abortion, control of pregnant women and forced Caesarean sections, 
McColgan shows how entrenched rights have not in general served to protect 
women’s reproductive freedom. Why? Much of the problem lies in the nature of the 
rights entrenched. For example, there is no express right to physical autonomy and to 
control over reproductive decision-making for individual women making choices 
about their own bodies, whether it be regarding abortions, Caesareans or other issues 
arising from their pregnancies. Instead, they are forced to rely on less specific rights 
to due process and equality, their situations having to be moulded to fit these 
concepts. 

In the employment chapters, McColgan focuses on the issues of maternity, access 
to employment and pay. The US and Canadian positions differ in that, in Canada, 
the judiciary has taken significant steps towards developing positive conceptions of 
the State and of freedom while the US retains the largely negative view of freedom 
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— that is, concern with protecting individuals from the coercive state instead of 
increasing the options open to those individuals by altering power relations, 
redistributing wealth and promoting social welfare. However, McColgan believes 
Canadian courts have interpreted the entrenched rights narrowly, and although 
women have experienced benefits from the rights, others may have suffered as a 
result of the rights, which have prevented progressive discriminatory legislation 
from being passed. Entrenched rights in both Canada and the USA remain 
inadequate to mandate positive state action as the rights do not place an obligation 
on government to eliminate inequity; instead, it must not create inequity. Such 
interpretation only serves to maintain the existing inequities in society. This is 
compounded by the Canadian courts' focus on government action, resulting in an 
inability of those rights to challenge discrimination in the market. There are 
conflicts in this area between what are seen as employers’ property rights, 
employee rights and affirmative action programmes. Entrenched rights can operate 
against more substantive equality because of the way these conflicts are resolved by 
tbe courts. 

The criminal law section concentrates mainly on rape and on battered woman 
syndrome (BWS), which may reduce a murder charge or conviction to manslaughter 
or lead to an acquittal on the basis of self-defence. On examining US rights such as 
those to equal protection and due process, McColgan believes some of the 
shortcomings of the US courts in relation to BWS may be capable of remedy 
through differently constituted rights. However, she remains of the view that 
difficulties faced by such women in the USA, as in the UK, are rooted in the attitudes 
of lawyers, judges and jurors to women who kill. 

Perhaps most disturbing is the Canadian courts' interpretation of Canada's 
entrenched rights enabling defendants to attack legislative provisions that had been 
designed to improve the position of victims of gender-related crimes such as rape. 
Such interpretation exacerbates rather than reduces the difficulties associated with 
victims of sexual violence. In support of her arguments, McColgan explains the 
outrageously wide availability of victims' medical and counselling records to 
defendants for cross-examination. McColgan argues that entrenched rights tend to 
privilege traditional judicial perceptions of relevance as against legislative attempts 
to eradicate discrimination aimed at placing the (usually female) victims of sexual 
assault in a position similar to victims of violence generally. 

In her final chapter, McColgan concentrates on how UK courts may interpret and 
apply the HRA to cases similar to those she has dealt with previously. She is not 
optimistic. The rights to life and respect for privacy and family life provisions are 
investigated. In the context of abortion, and reproductive freedom more generally, 
McColgan's review of existing European jurisprudence does not suggest that the 
available rights will assist women and, if anything, indicates that they may actually 
work against us. In the employment field, rights to freedom of association with others 
and to a fair and public hearing within a reasonable time are not, in her view, 
promising, considering how they have already been interpreted by the European 
Court, particularly given the traditional attitude of the UK courts to industrial law. So 
far as women as victims of violence are concerned, the right to a fair hearing is also 
relevant but McColgan predicts that, given the weakness of the existing law relating 
to sexual history evidence, the real danger consists in the potential impact of the 
incorporated rights on law reform. In addition to these substantive points, access to 
the use of the HRA is limited to victims of an action rendered unlawful and access to 
justice is hindered by legal aid being virtually unavailable to the ordinary private 
litigant. 
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McColgan’s arguments are persuasive and show the problems women encounter 
when using entrenched rights as a mechanism towards substantive equality. Her 
conclusion that entrenched rights are not the most effective mechanism to pursue 
substantive equality because such rights attack legislation and government 
programmes for what they do but not for what they fail to do is not, however, 
totally convincing. She herself argues that much of the problem lies with the nature of 
the rights entrenched (of a classical liberal negative nature) and how they are 
interpreted (conservatively). Differently constituted rights, with an onus on those 
interpreting them to focus on eradicating existing inequities, could impose positive 
obligations on governments to provide substantive equality and its citizens could 
subsequently claim that the government had failed to secure or fulfil such rights. 
Difficult to imagine perhaps, but still possible. 


Jill Marshail* 


* Department of Law, Queen Mary and Westfield College, University of London. 
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